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DISTRICT  OF  1CA8SACHU8ETTS,  TO  WIT. 

District  Clerk*s  Office. 

Bb  it  remembered,  that  on  fhe  second  day  of  April,  1829,  in  the  fifty-third 
year  of  the  Independence  of  the  United  States  of  America,  William  P.  Mason, 
of  the  said  district,  has  deposited  in  tliis  office  the  title  of  a  book,  the  rig^ 
whereof  he  claims  as  author,  in  the  words  following,  viz. 

**  Reports  of  Cases  argued  and  determined  in  the  Circuit  Court  of  the  United 
States,  for  flie  First  Circuit.  Volume  IV.  Containing  the  cases  determined  in 
the  districts  of  New  Hampshire,  filassachusetts,  Rhode  Island,  and  Maine,  from 
the  Massachusetts  October  Term, '  1825,  to  the  Massachusetts  October  Tenn» 
1827,  both  inclusive.    By  William  P.  Mason,  Counsellor  at  Law.*' 

In  coi^ormity  to  the  act  of  the  Congress  of  the  United  States,  entitled  ^  An 
act  for  the  encouragement  of  learning,  oy  securing  the  copies  of  maps,  charts, 
and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  there- 
in mentioned  ;  *'  and  also  to  an  act,  entitled  **  An  act  supplementary  to  an  act, 
entitled  *  An  act  for  the  encouragement  of  learning,  by  secoring  the  copies  of 
maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies,  during 
the  times  therein  mentioned,'  and  extending  the  benefits  thereof  to  the  arts  m 
desi^uog,  engmving,  and  etching  hiatorical  and  other  prints." 
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CIRCUIT  COURT  OF  THE  UNITED  STATES, 


iFall  CCrcuft 


MASSACHUSETTS,  0CT09BR  TEBSf,  1825,  AT  BOSTON. 


i  Hon.  JOSEPH  STORY,  Asiociate  Justice  of  the  Supreme  Court. 
I  Hon.  JOHN  DAVIS,  District  Judge. 


WiiXABD  Earle  vs.  EIlisha  Sawyer. 

A  coqbiiiatioo,  if  simple  and  obyious,  yet  if  entirely  new,  is  patentable  ;  and  it  if 
no  objecUoQ  to  it,  that  up  to  a  certain  point  it  makes  use  of  old  machinery. 

Drawings  annexed  to  a  specification,  and  referred  to  by  numbers  and  letters  in  the 
specification,  constitute  a  part  of  the  specification,  and  may  be  referred  to  in  aid- 
of  the  description  to  give  it  certainty. 

As  to  the  proper  rule  of  damages  in  cases  of  infringement  of  patents. 

Oase  for  the  iDfriDgement  of  a  patent.  After  a  verdict  found 
lor  the  plaintifF,  a  motion  for  a  new  trial  was  made  by  F.  Deader 
fi>r  the  defendant,  which  was  opposed  by  Blits  and  Webster  for 
the  plaintiff.  The  facts  and  arguments  are  fuUy  discussed  b  tbe 
opinion  of  the  Court. 

StortJ.  The  plaintiff,  on  tbe  28th  of  December,  1823, 
procured  letters  patent  for  "  a  new  and  useful  improvement  in 
tbe  machinery  for  manafacturing  shingles,  called  the  Shmgh 
JIftS,"  and  filed  a  specificadoa  in  the  patent  office,  a  copy  of 
which,  with  the  explanatory  drawings  and  figures  referred  to 
therein,  is  annexed  to  the  letters  patent    In  thia  specificatioOy 
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CIRCinT  COURT  OF  THE  UNITED  STATES. 


iTall  <Kfrnt(t 


HA8SACH1I8STTS,  OCTOBKR  TEBM,  1835,  AT  BOSTOW. 


o««  $  Hon.  JOSEPH  STORY,  Associate  Jostice  of  the  Supreme  Court. 
^^*  \  Hon.  JOHN  DAVIS,  District  Judge. 


WiLLARD   EaRLE   VS.   ElISHA   SaWTER. 

A  eonl^Miioii,  if  simple  and  obvious,  yet  if  entirely  new,  is  pateatsble ;  and  it  is 
no  objection  to  it,  that  up  to  a  certain  point  it  makes  use  of  old  machinery. 

Drawings  annexed  to  a  specification,  and  referred  to  by  numbers  and  letters  in  tbo 
■pacification,  constitute  a  part  of  the  specificatioa,  and  may  be  referred  to  in  aid- 
of  the  description  to  give  it  certainty. 

Aa  to  tlie  proper  rule  of  damages  in  cases  of  infringement  of  patents. 

Case  lor  the  infringemexit  of  a  patent.  After  a  verdict  found 
fi>r  the  plaiotifi^  a  motion  for  a  new  trial  was  made  by  JP.  Deacter 
tcx  the  defendant,  which  was  opposed  ij  Miss  and  Webster  for 
tlie  plaintiff.  The  facts  and  arguments  are  fully  discussed  in  the 
opioioQ  of  the  Court. 

Stoet  J.  The  phintifl^  on  the  28th  of  December,  18^, 
procured  letters  patent  for  ^'  a  new  and  useful  improvement  in 
the  macbbery  for  manafacturing  shingles,  called  the  Shingte 
JUkS/'  and  filed  a  specifieadoa  in  the  patent  office,  a  copy  of 
fdiichi  with  the  exfdanatory  drawings  and  inures  referred  to 
therdn,  is  annexed  to  the  leteers  patent    In  this  specificatioD, 
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Earle  vs.  Sawyer. 


he  describes  his  invention  as  follows  :  "  Said  improvement  con- 
sists in  such  new  arrangement  and  change  of  parts  of  my  former 
machine  for  the  like  purpose,  for  which  letters  patent  were  granted 
to  me  by  the  President  of  the  United  States^  bearing  date  the 
third  day  of  November,  A.  D.  1813,  at  to  admit  the  use  and 
application  in  said  machine  of  the  circular  saw^  instead  of  the 
perpendicular  saw  heretofore  used^  and  the  substitution  of  such 
other  parts  as  are  rendered  necessary  by  these  alterations,  ia 
order  to  effect  the  required  timing  and  proper  movements  of  the 
respective  parts  thus  altered,  in  connexion  with  other  parts  of 
said  machine."  He  then  proceeds  to  describe  these  alterations 
with  great  minuteness,  and  annexes  drawings  of  the  whole  ma- 
chine with  the  new  combination  of  parts,  and  distinguishes  in 
those  drawings, .  by  appropriate  colouring  and  descriptions,  what 
is  new  from  what  belonged  to  the  old  machine.  The  former 
machine,  here  alluded  to  and  patented  by  the  plaintiff,  is  a  ma- 
chine for  manufacturing  shingles,  called  the  Improved  Shingle 
MSI,  in  which  a  perpendicular  saw,  with  the  appropriate  machioery 
to  move  it,  was  exclusively  used.  The  present  patent  claims,  as 
an  invention  of  the  plaintiff,  the  substitution  of  a  circular  saw, 
with  the  appropriate  machinery  in  the  old  machine,  for  the  like 
purpose  of  sawing  shingles.  With  the  exception  of  this  substitu- 
tion^ all  the  other  parts  of  the  old  machine,  such  as  the  canriage 
to  move  the  block  to  be  sawed,  and  the  alternate  motion  on  a 
diagonal  line  of  each  end  of  it,  so  as  to  present  first  a  thick  and 
then  a  thin  end  to  the  saw,  were  unaltered. 

At  the  trial  it  was  proved,  that  the  defendant  had  made  and 
used  a  macliine  with  a  circular  saw  in  substance  like  the  plain- 
tiff's, though  with  some  slight  variations  of  form,  so  as  to  cover 
up  the  evasion  of  the  patent.  The  defendant  had  previously 
applied  to  the  plaintiff  to  buy  one  of  bis  improved  shingle  mills 
for  use  in  the  town  where  he  resided,  which  the  plaintiff  declined 
upon  the  ground  (as  was  suggested),  that  he  had  already  entered 
into  some  contract  with  other  persons  for  the  exclusive  use  there. 
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The  defendant,  upon  that  refusal,  intimated  that  the  plaintiff 
would  find  that  other  persons  could  make  shingle  milk  as  well  as 
be ;  and  soon  afterwards  the  defendant  had  his  constructed  and 
put  in  operation. 

There  was  no  evidence  in  the  case  to  show,  that  any  person 
had  ever,  before  the  plaintiff's  asserted  invention,  applied  a  cir- 
cular saw  b  any  manner  to  the  plaintiff's  old  machine.  But  the 
whole  evidence  established,  that  the  first  application  was  suggest- 
ed by  him,  and  first  put  in  operation  by  him,  before  he  obtained 
his  patent.  Some  testimony  was  offered  to  prove,  that  in  a  ma- 
chine for  cutting  clapboards  the  circular  saw  had  been  in  use  in 
Brunmmdc  in  Maine  tor  several  years,  but  the  testimony  as  to 
the  structure  of  this  machine,  and  its  identity  with  the  plaintififs 
invention,  as  well  as  its  priority  in  point  of  time,  was  so  loose  and 
uncertain  and  unsatisfactory,  tliat  though  it  was  left  to  the  jury,  it 
was  not  deemed  of  any  serious  importance  in  the  cause. 

There  was  considerable  conflict  of  testimony  in  the  cause 
(which  was  left  to  the  jury),  as  to  the  question  whether  the  ap- 
plication of  the  circular  saw  to  the  old  machine  was  an  invention 
or  not,  scientific  witnesses  differing  in  opinion  on  the  subject.  It 
was  proved  that  circular  saws  were  in  use  before,  for  the  purpose  . 
of  veneering  and  sawing  picture  frames,  but  they  were  small ; 
and  it  was  testified,  that  the  machinery,  by  which  a  circular  saw 
should  be  substituted  for  a  perpendicular  saw,  in  the  plaintiff's 
old  machine,  was  so  obvious  to  mechanics,  that  one  x>f  ordinary 
skill,  upoD  the  suggestion  being  made  to  him,  could  scarcely  fail 
to  apply  it  in  the  mode  which  the  plaintiff  had  applied  his.  This 
tesdmony  was  encountered  by  suggestions  and  proofs  of  the  diffi- 
culties,  which  the  plaintiff  himself  (who  is  an  ingenious  mechanic) 
bad  encountered  in  making  his  own  substitution.  But  this  also 
was  left  for  the  consideration  of  the  jury. 

It  w^  proved,  that  the  plaintiff's  old  machine  sold  for  60  or 
70  dollars,  and  his  machine  with  the  improvement  sold  for  150 
or  300  dollars. 
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The  jury  found  a  verdict  for  the  plaintiff  for  300  dollars ;  and 
the  defeadant  has  applied  to  the  Court  for  a  new  trial,  ibr  reasons 
which  he  has  filed  in  the  cause,  upon  which  I  shall  have  occasion 
to  comment,  only  stating  at  present,  that  the  opinions  imputed  to 
the  Court  are  not  admitted  to  be  accurately  laid  down,  although 
the  inaccuracy  is  doubdess  umntentional  on  the  part  of  the  coun- 
sel for  the  defendant 

The  original  reasons  asagned  for  the  new  trial,  state  the  fol- 
lowing as  misdirections  of  the  Court :  1.  That  if  any  man  makes 
or  constructs  a  machine,  which  is  new  and  useful,  he  is  entitled 
to  a  patent :  2.  That  if  he  makes  an  improvement  in  any  mar 
chine,  which  improvement  is  new  and  useful,  he  is  entitled  to  a 
patent :  3.  That  if  the  plaintiff  were  the  first  to  take  out  the 
perpendicular  saw  from  his  ordinal  shingle  mill,  and  put  in  a  cir- 
cular saw  [meaning,  I  presume,  with  the  proper  machinery],  that 
if  it  be  useful  [meaning,  I  presume,  new  and  uselul],  it  is  suffi- 
cient to  entide  him  to  a  patent :  4.  That  if  the  plaintiff  were 
the  first  to  apply  or  combine  a  drcular  saw  with  his  original  shingle 
mill  for  the  purpose  of  makbg  shingles,  although  the  shingle  mill 
were  in  common  use,  and  the  circular  saw  were  in  use  [meanings 
I  presume,  separately,  and  not  in  combination],  and  there  were 
nothing  new  in  the  mode  or  machinery,  by  which  it  was  applied 
[but  meaning,  I  presume,  that  the  combination  itself  was  new], 
still  the  plaintiff  is  entitled  to  a  patent. 

In  the  directions  thus  supposed,  with  the  explanations  and  ad- 
ditions above  inserted,  which  seem  necessary  to  express  the  true 
sense  of  the  propositions,  I  do  not  at  present  perceive  any  error. 
But  I  rather  wish  to  state  the  real  opinions  expressed  to  the  jury, 
with  which,  upon  more  mature  reflection,  I  confess  myself  en- 
tirely satisfied. 

The  main  question  was,  and  still  is,  whether  there  is  any  thing 
new  in  the  improvement  patented  by  the  plaintiff.  He  was  already 
the  patentee  of  the  original  shingle  machine,  which  operated  with 
a  perpendicular  or  reciprocating  saw.    The  other  part  of  his 
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apparatus  for  adjusting  the  logs  to  be  sawedi  was  very  ingenious, 
but  not  being  m  controvert,  requires  no  consideration.    By  his 
present  patent,  he  claims  to  be  the  inv^ator  of  the  application  of 
a  circular  saw,  as  a  substitution  for  the  perpendicular  saw*    He 
does  not  claim  (which  is  very  material)  to  be  the  inventor  of  the 
circular  saw,  or  of  any  mode  <x  machioery,  by  which  it  may  be 
applied  to  sawing  generally,  or  to  sawing  logs,  or  to  sawing 
shingles.    He  claims  to  be  the  inventor  of  a  combination  of  it  in 
a  particular  manner  with  hb  old  machine,  for  the  purpose  of  saw- 
ing shingles.    In  what  manner  is  the  claim  metf   Not  by  showing, 
that  any  other  person  ever  thought  of,  or  invented  such  combina- 
tioii  before,  for  it  is  admitted  that  the  plaintiff  is  the  first  person 
who  conceived  or  executed  it ;  but  by  showing,  that  he  is  not  the 
inventor  of  a  circular  saw,  or  of  the  particular  machinery  of  belts 
and  drums  and  wheels,  &c.  by  which  such  a  saw  is  commonly 
put  in  operation ;  and  that  the  combination  itself  is  so  simple,  that, 
though  new,  it  deserves  not  the  name  of  an  invention. 

The  whole  argument,  upon  which  this  doctrine  is  attempted  to 
be  sustained,  is,  if  I  rightly  comprehend  it,  to  this  effect.  It  is 
not  sufficient,  that  a  thing  is  new  and  useful,  to  entitle  the  author 
of  it  to  a  patent.  He  must  do  more.  He  must  find  it  out  by 
mental  labour  and  intellectual  creation.  If  the  result  of  accident, 
it  must  be  what  would  not  occur  to  all  persons  skilled  in  the  art, 
vrbo  wished  to  produce  the  same  result.  There  must  be  some 
addition  to  the  comnKm  stock  of  knowledge,  and  not  merely  the 
first  use  of  what  was  known  before.  The  patent  act  gives  a 
reward  for  the  communication  of  that,  which  might  be  otherwise 
withholden.  An  invention  is  the  finding  out  by  some  effort  of  the 
understanding.  The  mere  putting  of  two  things  together,  al- 
though never  done  before,  is  no  invention. 

It  did  not  appear  to  me  at  the  trial,  and  does  not  appear  to  me 
DOW,  that  this  mode  of  reasoning  upon  the  metaphysical  nature,  or 
the  abstract  definition  of  an  invention,  oan  justly  be  applied  to  cases 
under  the  patent  act.    That  act  proceeds  upon  the  language  of 
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common  sense  and  common  life,  and  has  nothing  mysterious  or 
equivocal  in  it.    The  first  section^  enacts,  that  when  any  person 
&LC.  shall  allege  that  he  has  "  invented  any  new  and  usefid  art, 
machine^  manufacture,  or  composition  of  matter,  or  any  new  and 
useftd  improvement  on  any  art,  machine^  manufacture,  or  compo- 
sition of  matter,  not  known  or  tued  before  the  application,  &c.  it 
shall  be  lawful  for  the  Secretary  of  State  to  cause  letters  patent 
to  be  made  out,  Sec.  granting  "  the  exclusive  right  and  liberty  of 
making,  constructing,  using,  and  vending  to  others  to  be  used,  the 
said  invention  or  discovery,"  &c.    The  thing  to  be  patented  is 
not  a  mere  elementary  principle,  or  intellectual  discovery,  but  a 
principle  put  in  practice,  and  appUed  to  [some  art,  machine, 
manufacture,  or  composition  of  matter.     It  must  be  new,  and 
not  knoum  or  used  before  the  application ;  that  is,  the  party  must 
have  found  out,  created,  or  constructed  some  art,  machine,  &c. 
or  improvement  on  some  art,  machine,  Sdc.  which  had  not  been 
previously  found  out,  created,  or  constructed  by  any  other  person. 
It  is  of  no  consequence,  whether  the  diing  be  simple  or  compli- 
cated ;  whether  it  be  by  accident,  or  by  long,  laborious  thought, 
or  by  an  instantaneous  flash  of  mind,  that  it  is  first  done.     The 
law  looks  to  the  fact,  and  not  to  the  process  by  which  it  is  ac- 
complished.    It  gives  the  first  inventor,  or  discoverer  of  the  thing, 
the  exclusive  right,  and  asks  nothing  as  to  the  mode  or  extent  of 
the  application  of  his  genius  to  conceive  or  execute  it.     It  must 
also  be  useful,  that  is,  it  must  not  be  noxious  or  mischievous,  but 
capable  of  being  applied  to  good  purposes ;  and  perhaps  it  may 
also  be  a  just  interpretation  of  the  law,  that  it  meant  to  exclude 
things  absolutely  frivolous  and  foolish.     But  the  degree  of  posi- 
tive utility  is  less  important  in  the  eye  of  the  law,  than  some  other 
things,  though  in  regard  to  the  inventor,  as  a  measure  of  the 
value  of  the  invention,  it  is  of  the  highest  importance. 

The  first  question  then  to  be  asked,  in  cases  of  this  nature,  is, 
whether  the  thing  has  been  done  before.    In  case  of  a  machine. 
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wfaelber  it  has  been  substantially  constructed  before ;  in  case  of 
an  improvement  of  a  machine,  whether  that  improvement  has  ever 
been  applied  to  such  a  machine  before,  or  whether  it  is  substan- 
tially a  new  combination.     If  it  is  neWy  if  it  is  usefiil,  if  it  has  not 
been  known  or  used  before,  it  constitutes  an  invention  within  the 
very  terms  of  the  act,  and,  in  my  judgment,  within  the  very  sense 
and  intendment  of  the  legislature.     I  am  utterly  at  a  loss  to  give 
any  other  interpretation  of  the  act ;  and,  indeed,  in  the  very  at- 
tempt to  make  that  more  clear,  which  is  expressed  in  unambiguous 
terms  in  the  law  itself,  there  is  danger  of  creating  an  artificial 
obscurity.    With  these  views,  I  did  not  hesitate  to  tell  the  jury 
at  the  trial,  that  the  true  question  for  them  to  decide  was,  whether 
the  improvement,  secured  by  the  patent,  had  ever  been  thought 
of,  or  applied  to  the  original  machine,  by  any  other  person,  before 
the  plaintiff  conceived  and  executed  the  combination.     If  they 
were  of  opinion  that  it  had  not  been,  and  that  he  was  the  author 
of  it,  then  he  was  the  inventor  within  the  meaning  of  the  act,  and 
entitled  to  a  patent.    All  the  other  remarks,  introduced  as  the 
ground-work  of  the  motion  for  a  new  trial,  were  mere  illustrations 
of  this  single  principle,  which  was  brought  home  to  the  case  on 
trial  by  a  direct  application.     My  judgment  on  this  point  remains 
unshaken  by  the  subsequent  arguments,  urged  at  the  bar. 

The  case  of  Brunion  vs.  Hawkes  (4  Barn.  ^  Aid.  540),  is 
thought  to  countenance  the  doctrine  contended  for  on  behalf  of  the 
defendant.  If  it  did,  it  might  be  very  material  to  consider,  whether 
it  could  govern  in  the  construction  of  our  own  patent  act.  But, 
upon  the  most  careful  consideration  of  that  case,  it  does  not  appear 
to  me  to  break  in  at  all  upon  the  law,  as  the  Court  has  held  it  on 
the  present  occasion.  One  question  there,  was,  whether  there 
was  any  novelty  in  an  alleged  improvement  in  the  making  of 
ships'  anchors.  It  was  proved,  that  the  same  operation  had  been 
long  known  and  applied  for  similar  purposes  in  the  adze  anchor 
and  the  mushroom  anchor.  The  Court  thought,  upon  the  evi- 
dence, the  plaintiff's  invention,  as  to  the  anchor,  was  not  new. 
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Lord  Chief  Justice  Abbott  said,  '^  a  patent  for  a  maGhiae,  each 
part  of  which  was  in  use  before^  but  in  which  the  combination  of 
the  different  parts  is  new^  and  a  new  result  is  produced,  is  gocxi, 
because  there  is  a  novelty  in  the  combination.    But  here  the  case 
is  perfectly  different ;  formerly  three  pieces  were  united  together  ^ 
the  plaintiff  only  unites  two ;  and  if  the  union  of  those  two  had 
been  effected  in  a  mode  unknoton  before^  as  applied  in  any  degree 
to  sin^r  purposes^  I  should  have  thought  it  a  good  ground  for  a 
patent.     But,  unfortunately,  the  mode  was  well  known  and  prao- 
tised."    It  strikes  me,  that  the  doctrine  here  laid  down  is  per- 
fectly correct,  and  such  as  has  been  often  recognised  in  this 
Court.     And  a  careful  perusal  of  the  opinions  of  all  the  judges, 
in  that  case,  will  fortify,  in  no  small  degree,  what  has  been  de- 
livered by  this  Court  in  the  present  trial.     How,  indeed,  can  it 
be  possible,  that  an  English  Court  should  deem  some  mtellectoal 
labour,  beyond  the  novelty  of  the  combination,  necessary  for  a 
patent,  when  it  is  the  acknowledged  law  of  England  (different  in 
that  respect  from  our  own),  that  the  first  importer  of  an  invention, 
known  and  used  in  foreign  parts,  may  be  entitled  to  a  patent  as 
the  inventor  in  England^    What  of  intellect  is  employed  in  the 
mere  importation  of  a  known  machine?     An  inventor,  in  the 
sense  of  the  English  law,  is  the  first  maker,  or  constructor,  or 
introducer,  in  England, 

I  will  now  briefly  notice  some  other  grounds  in  support  of  the 
motion  for  a  new  trial,  which  have  been  filed  at  a  later  period, 
and  relied  upon  at  the  aigument.  I  shall  not  dwell  on  the  first 
and  second  reasons,  because  they  do  not  correctly  state  the  facts 
connected  with  the  opinion  of  the  Court.  They  rest  upon  sug^ 
gestions  respecting  the  clapboard  machine,  and  its  supposed 
identity  with  the  plaintiff's  machine.  In  summing  up  to  the  jury, 
the  Court  took  notice  of  the  very  imperfect  and  loose  testimony 
on  this  point,  brought  suddenly  into  the  cause,  at  its  very  cfose, 
and  suggested  to  the  jury,  whether  under  the  circumstances  they 
could,  upon  such  testimony,  bdieve,  that  the  machine  for  sawing 
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clapboards  was  identical  with  the  plaintiff's  improved  machine 
for  sawing  shingles;  and  added,  that  the  proof  of  that  fact  rested 
on  the  defendant,  as  also,  that  it  was  in  existence  before  the 
plaintiff's  invention.  The  Court  further  stated,  that  unless  the 
machine  were  substantially  the  same,  in  principle  and  operation, 
no  objection  could  arise  from  this  source  to  the  plaintiflTs  patent, 
since  he  did  not  claim  an  improvement  upon  any  or  all  clapboard 
machines,  but  only  an  improvement  upon  his  original  shingle  ma- 
chine.   To  this  opinion  also  my  mind  still  adheres. 

Another  ground  is,  that  the  Court  directed  the  jury,  that  the 
drawings  annexed,  and  referred  to  in  the  speciGcation,  constituted 
a  part  thereof;  and  that  they  might  be  resorted  to,  to  aid  the 
description,  and  to  distinguish  the  thing  patented  from  other 
things  known  before.  In  point  of  fact,  the  drawings  were  annex- 
ed to  the  specification  in  the  patent,  and  it  made  perpetual  refers 
ences  to  them,  distinguishing  thereby  the  new  parts  from  the  old, 
so  that  it  was  unintelligible  without  them.  The  Court,  therefore, 
in  the  first  part  of  the  direction,  did  no  more  than  state  the  fact, 
as  it  was ;  and  the  other  part  was  correct,  unless  the  description 
must  be  wholly  in  writing.  The  argument  now  is,  that  by  the 
Tery  terms  of  the  patent  act,  there  must  be  a  vnitten  description 
{without  any  reference  to  drawings),  in  such  full,  clear,  and  exact 
terms,  as  to  distinguish  the  things  patented  from  all  other  things ; 
and  that,  in  case  of  a  machine,  the  act  requires  drawings  in 
addition  thereto.  For  this  position,  the  case,  Ex  parte  Fox 
(I  Fes.  fy  Beamesy  G7),  before  Lord  Eldon,  has  been  cited. 
It  was  a  petition  to  the  Lord  Chancellor  for  the  grant  of  a  p»- 
teot,  against  which  a  caveat  had  been  entered.'  On  bearing  the 
parties,  Lord  Eldcn  granted  the  patent,  and  on  that  occasion  is 
reported  to  have  said,  "  I  take  it  to  be  clear,  that  a  man  may,  if 
he  chooses,  annex  to  his  specification  a  picture  or  a  model,  de- 
scriptive of  it;  but  his  specification  must  in  itself  be  sofficient, 
or  I  apprehend  it  will  be  bad."  As  I  understand  this  language, 
it  is  not  intended  to  assert  the  doctrine  for  which  it  is  cited.     It 
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means,  that  the  specification  must  in  itself  be  sufficient,  and 
that  the  mere  annexation  of  a  picture  or  model  will  not  help 
any  defect  in  the  specification.  This  may  be  true,  where  such 
picture  or  model  is  not  referred  to,  as  constituting  a  part  of  the 
specification  itself.  But  if  the  explanations  of  tlie  specification 
call  for  the  drawings,  and  refer  to  them  as  a  component  part  in 
the  description,  they  are  just  as  much  a  part  of  the  specification, 
as  if  they  were  placed  in  the  body  of  the  specification.  Indeed, 
in  many  cases  it  would  be  impracticable  to  give  a  full  and  acca- 
rate  description  of  the  form,  adjustments,  and  apparatus  of  very 
nice  and  delicate  machinery,  without  drawings  of  some  of  the 
parts,  as  every  thing  might  depend  on  size,  position,  and  peculiar 
shape.  Lord  Eldon  could  not  have  meant,  that  if  drawings  and 
figures  were  necessary  to  a  full  description  of  a  machine  in  the 
specification,  there  was  still  some  stubborn  rule  of  law  prohibiting 
it.  That  would  be  to  require  the  end,  and  yet  to  refuse  the 
means*  One  of  the  objections  in  Bovlton  vs.  Bull  (2  H.  BL 
463)  was,  that  the  specification  was  imperfect,  and  it  was  press- 
ed, that  tiiere  ought  to  have  been  drawings  to  explain  the  ma- 
chinery. How  was  this  objection  met  ?  Not  by  stating,  that  by 
law  no  explanatory  drawings  would  help  a  specification,  even  if 
referred  to  in  it,  but  by  showing  the  specification  sufficient  with- 
out them.  Mr.  Justice  Rooke  said  (p.  480),  "  As  to  the  objec- 
tion of  a  want  of  a  drawing  or  model,  that  at  first  struck  me  as  of 
great  weight.  I  ti)ought  it  would  be  difficult  to  ascertain,  what 
was  an  infringement  of  a  method,  if  there  was  no  additional 
representation  of  the  improvement,  or  thing  methodised."  ^^  If 
they  [the  jury]  can  understand  it  without  a  model,  I  am  not 
aware  of  any  rule  of  law,  which  requires  a  model  or  drawing  to 
be  set  forth,  or  which  makes  void  an  intelligible  specification 
of  a  mechanical  improvement,  merely  because  no  drawing  or 
model  is  annexed."^ 

3  See  also  Davies  on  Patents^  p.  440,  and  BoviU  vs.  JIfoore,  2  JIfanJL 
fni^^Eden  on  Bijunctioni,  249, 260. 
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It  seems  to  me  then  there  is  no  ground  for  this  objection  to  the 
charge,  even  upon  the  law  of  patents  in  England^  where  the 
specification  constitutes  no  part  of  the  patent  itself,  but  is  required 
by  a  proviso  in  every  grant,  to  be  enrolled  in  the  Court  of  Chan* 
eery,  within  a  limited  time,  and  particularly  to  describe  and 
ascertaf^  the  nature  of  the  invention,  and  in  what  manner  the 
same  is  to  be  performed.' 

But  how  stands  our  own  law  on  this  subject ;  for  by  this  the 
^lestion  must,  after  all,  be  decided  ?    The  patent  act  requires, 
that  the  inventor  ^^  shall  delhrer  a  written  description  of  his  in- 
vention, and  of  the  manner  of  using,  or  process  of  compounding 
the  same,  in  such  full,  clear,  and  exact  terms,  as  to  distinguish 
the  same  from  all  other  things  before  known,  be.  be. ;  and  in 
the  case  of  a  machine,  he  shall  fully  explun  the  principle  and  the 
several  modes,  in  which  he  has  contemplated  the  application  of 
that  principle  or  character,  by  which  it  may  be  distinguished  from 
other  invention ;  and  he  shaU  accompany  the  tohok  wiih  drawingi 
and  written  referencefy  where  the  nature  of  the  case  admits  of 
drawings,''  be.    This  is  an  explicit  direction  to  annex  drawings, 
where  the  nature  of  the  case  admits  of  them,  with  uniiten  refer- 
ences ;  and  when  so  annexed,  they  become  part  of  the  written 
description  required  by  the  act.     They  may  be  indispensable  to 
distinguish  the  thing  patented  from  other  things  before  known. 
Surely,  then,  the  act  could  not  intend  studiously  to  exclude  them 
as  part  of  the  written  description.    That  would  be  to  require  the 
end  and  deny  the  means. 

I  pass  over  some  other  grounds,  which  are  not  relied  on  or 
not  proved^  to  the  last  assignment  of  error  in  the  charge  of  the 
Court.  It  is,  that  the  Court  stated  the  measure  of  damages  to 
be  the  price  of  the  plaintiff's  new  machine,  after  deducting  there- 
fixxn  the  price  of  the  plaintiff's  old  machine. 

To  this  objection  it  is  a  sufficient  answer,  that  the  Court  gave 
no  such  direction  to  the  jury.    It  was  not  called  upon  to  express 
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any  opinion  on  the  subject.  The  counsel,  on  both  sides,  argued 
the  question  of  damages  at  large,  and  coincided  in  opinion,  that, 
under  the  circumstances  of  the  case,  if  the  plaintiff  was  en- 
titled to  any  damages,  the  difference  of  price  between  the  new 
and  old  machine  was  a  fair  measure  of  damages.  In  cases  of 
this  sort,  where  the  damages  are  open  to  full  inquiry,  anc^wbere 
the  counsel  on  both  'sides  are  content  with  a  measure  prescribed 
by  themselves,  it  is  not  usual  or  necessary,  for  the  Court  to  inter^ 
fere  at  all.  In  summing  up  to  the  jury,  the  difference  of  price 
between  tbe  new  and  old  machine  was  suggested  to  the  jury  as 
evidence  of  the  value  of  the  improvement,  and  its  public  utility, 
ajftd  it  was  left  open  to  them  as  an  ingredient  in  estimating  the 
damages,  but  without  tbe  slightest  intimation  that  they  were  bound 
by  it.  There  certainly  is  no  reason  for  granting  a  new  trial  on 
Account  of  damaged,  given  according  to  a  rule  admitted  by  tbe 
party  himself  to  be  a  proper  one  ii>  his  own  case.  But  in  tmih 
tbe  case  does  not  enable  the  Court  now  lo  say,  that  the  juiy,  io 
their  estimate  of  damages^  had  the  lea^t  regard  to  the  pried  of 
t)ie  machines.  They  were  e?(pressly  tdd  by  tbd  CxM^irt,  that  tbey 
were  to  give  the  plaintiff  bis  adual  damages  only ;  and  in  what 
ipanner  th0y  made  up  their  verdict  is  unknown  to  us  dl.  There 
were  circumstances  in  the  case  calculated  to  inikme  the  dam* 
ages,  if  the  jury  should  have  felt  at  liberty  to  go  beyond  mere 
compensation  for  loss ;  for  there  was  a  meditated  infringement 
of  the  plaintiff^s  patent ;  and  the  principal  poiet  of  defence  ajH 
peared  to  be  a  mere  after  thought  to  excuse  the  deed. 

But  I  wish  to  add  a  few  words  in  relation  to  the  point  of  law, 
which  the  objection  suggests,  and  which  b  founded  upon  the  de* 
cision  of  this  Court,  in  the  case  of  WhUiemore  vs.  CiUUr  (1  Gat- 
lis.  jR.  479).  To  that  decision,  as  founded  in  just  prkiciple,  I 
still  adhere,  although  I  confess  with  subdued  confidence^  siaee 
I  have  reason  to  believe,  that  it  has  not  met  the  entire  ooncur- 
vence  of  other  and  abler  judicial  minds.  It  haa  been  maintained, 
by  some  learned  persons,  that  the  price  of  the  invented  machine 
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is  a  proper  m^^ure  of  damages,  in  cases  where  there  has  beeo 
a  piracy  by  makiog  and  using  tlie  machine,  because,  in  sUch 
ciiseS)  the  verdict  for  the  plaintiff  entitles  the  defendant  to  use 
the  machine  subsequently,  and  in  short  transfers  the  right  to  him 
in  the  fullest  manner,  and  in  the  same  way,  that  a  recovery  in 
trover  or  trespass,  fojr  a  machine*  by  opiercition  of  law,  transfers 
the  right  to  such  machine  to  the  trespasser,  for  he  has  paid  for  ii«^ 
If  I  thought  such  was  the  legal  operation  of  a  verdict  for  the 
plaintiff^  in  an  nctiod  for  makiog  and  using  a  machine,  no  objec- 
tion would  very  forcibly  occur  to  my  mind  against  the  rule.    But 
my  difficulty  lies  here*    The  patent  act  gives  to  the  inventor  the 
exclusive  right  of  making  and  using  his  inveiiuon  during  the  pe« 
xiod  of  fourteen  years*.  But  this  construction  of  the  law  enables  any 
person  to  acquire  that  right,  by  ^  forced  sale,  against  the  patentee, 
and  cooipels  him  to  so)],,  as  to  persons  or  places,  when  it  may  in- 
terfere essentially  with  his  permanent  interQsti.at^d  involve  him  ia 
the  breach  of  prior  contracts.,    Thus,  the  right  would  not  remain 
exclusive;  but  the  very  attempt  to  enforce  it  would  involve  thei 
pfitentee  in  the  necessity  of  parting  with  it*    The  rule  itself  toor 
has  jao  merit  fiom  its  universality  of  application*   ,  How  could  it 
apply,  ivhen  the  patentee  h^d  never  sold  the  right  to  any  one  f 
How,  wfaea  the  value  of  the  right  depended  upon  the  circum- 
stance  of  the  right  being  confined  to  a  few  persons  i    Where 
would  be  the  justice  of  its  application,  if  the  invention  were  of 
eoorraoua  value  and  profit,  if  confined  to  one  or  two  persons,  and. 
of  very  small  value  if  used  by  the  public  at  large ;  for  the  result 
of  the  principle  would  be,  that  all  the  public  might  purchase  and 
use  it  by  a  forced  judicial  sale*    On  the  other  hand,  cases  may 
occur,  where  the  wrong  done  to  the  patentee  may  very  far  ex- 
ceed the  price,  which  he  would  be  willing  to  take  for  a  .limited 
use  by  a  limited  number  of  persons.    These,  among  others^  are 
difficulties  which  press  on  my  mind  against  the  gdoption  of  ibe, 
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nile^  and  where  the  declaration  goes  for  a  user  during  a  limited 
period,  and  afterwards  the  party  sues  for  a  user  dtfring  another 
and  subsequent  period,  I  am  unable  to  perceivei  bow  a  verdfct 
and  judgment  in  the  former  case  is  a  legal  bar  to  a-Feoovery  m 
the  second  action.    The  piracy  is  not  the  same,  nor  is!t^  .grava- 
men the  same.    If  indeed  the  plaintiff,  at  the  trial,  consents  "Okhst 
the  defendant  shall  have  the  full  benefit  of  the  machine  for  e?^,' 
upon  the  ground  of  receiving  the  full  price  in  damages,  and  the 
defendant  is  content  with  this  arrangement,  there  may  be  no  solid 
objection  to  it  in  such  a  case.    But  I  do  not  yet  perceive,  how 
the  G>urt  can  force  the  defendant  to  purchase,  any  more  than 
the  plaintiff  to  sell,  the  patent  right,  for  the  whole  period  it  has  to 
run.    The  defendant  may  be  an  innocent  vidator  of  the  plain- 
tiff's right ;  or  he  may  have  ceased  to  use,  or  to  have  eropk^l 
ment  for  such  a  macbioe.    There  are  other  objections  alluded  to* 
m  the  case  in  1  OalUt.  R.  434. 

«  Struck  with  similar  difSculties  in  establishing  any  general  rule 
to  govern  cases  upon  patents,  some  learned  judges  have  refused 
to  lay  down  any  particular  rule  of  damages,  and  have  left  the 
juiy  at  large  to  estimate  the  actual  damages  according  to  the  df» 
cumstances  of  each  particular  case.  1  rather  incline  to  believe 
this  to  be  the  true  course.  There  is  a  great  difierence  between 
laying  down  a  special  and  limited  rule,  as  a  true  measure  of 
damages,  and  leaving  the  subject  entirely  open,  upon  the  proofs  in 
the  cause,  for  the  consideration  of  the  jury.  The  price  [of  the 
machine,  the  nature,  actual  state,  and  extent  of  the  use  of  the 
plaintiff's  invention,  and  the  particular  losses,  to  which  he  may 
have  been  subjected  by  the  piracy,  are  all  proper  ingredients  to 
be  weighed  by  the  jury  in  estimating  the  damages,  wdere  quanhm 
valeaaU. 

UpcHi  the  whole,  my  judgment  is,  that  the  motion  for  a  new 
trial  ought  to  be  overruled* 

JudgfMnt  accordingly. 
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Qbabiah  R.  Herbert  vs.  Charles  Adams. 

a  patentee  of  an  inrention  cannot  maintain  a  mit,  after  he  hai  made  an  aitignmeiit, 

for  any  Tiolation  of  his  patent ;  but  the  suit  must  be  brotii^ht  by  the  assignee. 
An  assignment  made  before  the  patent  is  obtained,  is  good,  and  binds  the  right* 

Case  for  the  infringement  of  a  patent  for  an  improvement  in  the 
making  of  bedsteads.    Plea,  general  issue. 

Upon  the  trial  it  appeared  in  evidence,  that  the  plaindflT  had 
made  an  assignment  of  his  invention  on  the  8tb  of  Julj,  1824, 
and  afterwards  took  out  his  patent  in  the  patent  office  on  the  I4th 
of  the  same  month,  and  the  as»gnment  was  recorded  the  next 
day  in  the  Department  of  State,  according  to  the  patent  act, 
17d3,  dL  11,^4. 

Stort  J.  Under  these  circumstances  I  think  the  present  stmt 
cannot  be  maintained.  The  suit  should  have  been  brought  in 
the  name  of  the  assignee.  The  assignment  is  not  void  by  being 
executed  before  the  invention  was  patented.  It  was  a  good 
transfer  of  the  right  of  the  patentee  immediately  upon  his  obtain- 
ing the  patent,  and  he  would  be  estopped  to  set  up  any  adverse 
title.  The  subsequent  infringement,  by  the  defendant,  if  any, 
was  a  violation  of  the  right  of  the  assignee,  and  not  of  the  in- 
ventor ;  for  by  the  fourth  section  of  the  patent  act,  after  an  as- 
ngnment  is  recorded,  the  assignee  stands  in  the  place  of  the 
original  inventor,  both  as  to  right  and  responsibility. 

Plaintiff  nonsuit* 

Webster  and  Bliss  for  plaintiff;  Wamsr  and  Crorham  for  de- 
fendant 
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Jasces  Trecothick  vs*  Jonathan  L.  Austin  and  others. 

Hm  tUtote  of  limitatiQni,  of  actiom  agaiiut  execoton  and  adminUtntors  in  Mu' 
tachuutit,  does  not  begin  to  run  against  personB  who  have  a  right  to  appeal  from 
the  decree  gnnttng  adminiatration,  until  their  right  of  appeal  i>  lost,  or  the  de- 
cree becomes  absolute. 

Trusts  devoWing  on  an  executor,  and  trust  property  in  the  hands  of  the  deceased, 
kept  separate,  are  not  assets  in  the  bands  of  executors  and  administrators ;  and 
the  statute  of  limitations  does  not  run  against  them* 

The  assignor  of  a  chose  in  action  is  not,  in  equity,  a  necessary  party,  where  the  suit 
is  by  the  assignee  and  the  assignment  is  absolute. 

Ahhoogh  BO  suit  can  be  maintnined  in  onr  Courts  by  «  foreign  execntor  and  admiii- 
islrator,  unless  he  has  taken  out  administration  here ;  yet  this  principle  does  not 
apply,  except  where  the  party  sues  in  right  of  the  deceased. 

If  he  sues  in  his  own  riglit*  altlioogh  tlie  right  be  dteired  under  a  fimign  will,  no 
administration  need  be  talLen  out  here,  if  it  does  not  allect  real  estate  passed  by 
the  will  here. 

A  derivative  title  to  personalty  may  be  proved  under  «  foreign  wiD  without  prohale 
here. 

Ipihh  ID  equity,  to  which  the  defeDdant,  Jonathan  L.  Austinj  put 
ID  distiDCt  demurrers  to  difiereot  parts  of  the  bill. 

To  uoderstand  the  points  made  at  the  bar,  it  is  necessary  to 
state  some  of  the  leading  facts  of  the  bill.  Barlow  Trecothick 
otLondonj  by  his  will  in  1774,  after  devising  certain  annuities 
and  legacies  and  ordering  the  payment  of  his  debts,  gave  the 
residue  of  all  his  real  estates  to  Lord  Frederick  Campbelly  Frede- 
rick Vane^  the  Rev.  Earl  Apthorp^  and  Lawrence  HolkeUj  in 
trust  for  any  children  he  might  leave  by  his  wife,  8tc.  8tc.  (aDd 
he  left  none),  and  "  in  default  of  such  issue  in  trust  for  his  nephew 
(the  plaintiff)  and  the  heirs  of  his  body  begotten."  He  gave  the 
residue  of  his  personal  estate  to  the  same  gentlemen  "  to  lay  out 
and  invest  the  same  in  real  estates  in  England,  upon  the  same 
trusts  as  were  therein  declared  concerning  the  real  estate  ;  **  and 
he  appointed  the  trustees  his  executors.  After  his  death,  which 
was  in  1775,  his  will  was  duly  proved  by  the  executors  before 
the  Prerogative  Court  of  the  Archbishop  of  Canterbury.  Large 
sums  of  money  were  due  to  the  testator,  by  bonds,  mortgages, 
be.  in  the  then  British  Provinces^  now  United  States  of  .America, 
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For  the  purpose  of  collecting  these  debts  the  executors  and  trusK 
tees  appoiuted  one  James  Ivers^  of  Boston  (the  father  of  the 
plaintiff),  their  agent,  who  undertook  the  trust,  and  tlie  bill  al- 
leges, that  he  collected  large  sums  of  money  under  the  agency. 

The  bill  farther  states,  that  Barlow  TreeotUck  and  one  Jchn 
Tondinion  were  partners  in  trade,  and  that  Trecoihkk  was  the 
survivor.  Large  sums  of  money  were  due  in  the  British  Pro^ 
ffinees,  by  mortgage  and  otherwise,  to  the  firm,  at  the  death  of 
Trecoihick,  Afterwards  an  agreement  was  entered  into  between 
the  plaintiff  and  the  trustees  under  the  will,  with  the  executor  and 
beir  at  law  of  Tondinson,  by  which  the  whole  of  the  debts  and 
securities  for  the  money,  so  due  to  the  firm,  were  asdgned  to  th6 
plaintiff  for  his  own  use.  For  the  purpose  of  collecting  these 
debts,  be.  a  letter  of  attorney  (to  which  aU  proper  persons  were 
parties)  was,  in  1784,  given  to  one  Mark  H.  Wentttorth  and 
the  said  James  hersj  jointly  and  severally,  to  take  possession  of 
die  mortgaged  estates,  and  to  collect  the  debts,  &c.  &cc.  under 
which  hers  acted,  collected  debts,  and  took  possessdon  of  the 
mortgaged  estates,  &c. 

Afterwards,  in  1798,  the  Rev.  Earl  Aptkarpf  then  being  the 
only  surviving  executor  and  trustee  of  Barlow  Trecoihkk^  gave  a 
joint  and  several  letter  of  attorney  to  the  said  James  hers,  and  the 
defendant  Jonathan  L.  Austin,  authorizing  them  to  collect  all 
debts,  he.  due  in  America  to  Barlow  Trecothiek  or  to  the  firm 
of  Trecethick  Sf  Tomlinson,  and  to  take  possession  of  all  mort^ 
gaged  estates,  he.  and  to  sell  and  convey  the  same,  be. 

Afterwards,  in  J  800,  one  Edward  B.  Long  and  wife,  who 
was  sde  heir  of  John  Tomlinson,  jun.  (the  sole  heir  of  John 
Tomlinson^  sen.)  gave  a  letter  of  attorney  (at  the  request  of  the 
plaintiff),  to  Ivers  fy  Austin,  to  collect  all  the  debts  due  to  the 
firm  of  Trecothiek  ^  Tondinsonf  &€•  &c. 

The  bill  further  states,  that  all  the  executors  of  Barlow  Tre^ 
coihick  are  now  dead ;  and  that  all  his  debts  and  all  the  lega«- 
des  and  annuities,  given  by  his  will,  have  been  duly  paid ;  that 
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it  was  agreed,  between  the  plaintiff  and  Iversj  that  hers  should, 
during  his  natural  life,  continue  to  possess  and  enjoy  all  the 
interest  of  all  the  monies,  property,  and  effects  of  the  testator,  B. 
Trecoihicky  that  belonged  to  the  plaintiff,  that  he  could  collect 
and  get  in,  he. ;  and  that  his  executors  should  account  to  the 
plaintiff  for  the  principal  after  his  decease. 

The  bill  farther  charges,  that  loers^  in  his  life  time,  under  his 
agencies  as  above  mentioned,  collected  large  sums  of  money,  took 
possessbn  of  mortgaged  estates,  and  sold  and  disposed  of  the 
same,  and  held  the  proceeds  in  trust  for  the  plaintiff;  that  he 
kept  memorandums  and  books  of  accounts  and  papers  respecting 
the  same,  and  the  execution  of  his  agencies,  of  which  a  discovery 
is  prayed ;  that  Ivers  is  dead,  and  that  the  defendant  {Jonathan 
L.  Austin)  is  the  surviving  executor  under  his  will ;  that  the 
memorandums,  books  of  accounts,  and  papers  of  Ivers^  came 
into  the  possession  of  the  executors  of  Ivers  ;  that  the  executors 
received  large  sums  of  money  belonging  to  the  trust  property  of 
the  plaintiff  in  virtue  of  their  executorship ;  that  the  defendant 
(/.  L,  Austin)  also  has  received  property  under  his  agency ;  that 
leersy  in  his  life  time,  invested  some  of  the  proceeds  of  the 
money  so  received,  in  real  estate,  of  which  the  bill  seeks  a  dis- 
covery ;  and  that  Ivers  and  Austin  sold  certain  specific  estates ; 
that  at  his  death  Ivers  held  a  valuable  real  estate  and  securities 
in  the  public  stock  in  trust  for  the  plaintiff  as  aforesaid,  of  which 
his  executors  have  become  possessed,  and  have  converted  the 
same  to  their  own  use* 

The  bill  farther  states,  that  the  defendants  set  up  various  de- 
fences :  I.  The  statute  of  limitations  of  Massachusetts  limit- 
ing suits  agamst  executors  and  administrators  to  four  years. 
As  to  this,  it  states,  that  Ivers^s  will  was  proved,  and  administra- 
tion taken  in  1813  ;  that  the  plaintiff,  residing  out  of  the 
country  at  the  time  of  the  probate,  was  entitled  to  appeal  from 
the  probate  thereof  by  the  law  of  Massachusetts^  that  he  did 
appeal  in  1815,  that  the  will  was  not  conclusively  established  as 


OCTOBER  TERM,  1825.  19 

Trecothick  vs.  Austin  et  al 

to  him,  until  the  affirmance  thereof  by  the  Supreme  Court  in 
1816,  and  that  the  present  suit  was  brought  within  four  years  from 
the  affirmance :  2.  That  a  probate  of  the  will  and  administration 
is  necessary  to  be  taken  in  the  state  of  MauachuseiU  on  the 
estate  of  Barlow  Trecothick  and  John  Tomlin$on^  before  the 
present  suit  can  be  maintained.  The  bill  charges  the  contrary 
of  this  as  being  the  law,  asserting  that  the  probate  before  the 
Prerogative  Court  is  sufficient,  and  no  administration  here  neces- 
sary on  either  estate,  to  enable  the  plaintiff  to  maintain  his  suit. 

The  cause  was  set  down  for  argument  upon  the  demurrer. 

Gorham  and  Blakcj  in  support  of  the  demurrer,  advanced  the 
following  points. 

1.  That  all  the  demands  set  forth  in  the  bill,  were,  virtually, 
demands  against  the  estate  of  /.  Iversj  and  therefore  were  barred 
by  the  statute  of  limitations  of  1791. 

2.  That  the  complainant  had  shown  no  right,  by  his  bill,  to 
appear  as  a  party  in  this  Court  to  call  the  defendant  to  account, 
as  being  the  devisee  or  residuary  legateCf  under  the  will  of  B. 
Trecothick.  There  was  no  probate  of  any  such  will  in  this 
country. 

3.  That  the  complamant  could  not  claim  any  interest,  legal  or 
equitable,  through  the  medium  ofB.  Trecothidt^s  will,  as  devisee, 
or  otherwise,  without  joining,  m  his  bill,  the  legal  representatives 
of  B.  Trecothick. 

4.  That  it  did  not  appear  by  the  bill,  that  the  TomUnsons, 
either  the  elder  or  younger,  ever  made  wills,  or,  if  they  did,  that 
there  ever  was  probate  thereof  in  England  or  America^  which 
ought  to  appear  by  the  bill. 

Hubbard  and  Prescott^  for  the  plaintiff,  in  answer  to  the  first 
ground,  in  support  of  the  demurrer,  taken  by  the  defendant's 
counsel,  contended, 

1.  That  the  statute  of  limitations  ought  not  to,  and  did  not 
bar  the  plaintiff  in  this  case,  because  the  plaintiff  was  out  of  the 
country,  and  had  not  any  attorney  in  the  country  at  the  dme  when 
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the  Statute  began  to  operate,  and  that,  within  one  month  after  he 
had  an  attorney  in  the  country,  he  prosecuted  his  appeal,  and 
instituted  his  suit  within  four  years  after  its  decision,  and  that  the 
statute  did  not  run  against  him  during  tlie  appeal* 

2.  That  the  plaintiff  was  now  claiming  proper^  belonging  to 
himself,  that  was  held  in  trust  by  Ivers^  and  that  such  claim 
was  not  within  the  statute ;  that  the  statute  applied  only  to  credi- 
tors of  the  estate  of  the  deceased,  and  was  made  to  protect  ex- 
ecutors. 

As  to  the  second  ground  of  demurrer,  they  contended. 

That  the  will  of  B.  Trecothick^  having  been  duly  proved  by 
the  executors  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury^  before  the  separation  of  the  then  colonies  from  the 
mother  country,  the  subsequent  separation  of  the  colonies  did 
not  make  it  necessary  that  it  should  be  proved  again  in  this 
country; 

That  if  it  was  necessary  to  file  a  will  and  take  out  letters 
of  administration  in  this  state,  in  cases  arising  before  the  sepa- 
ration of  die  two  countries,  as  is  now  required  since  the  sepa- 
ration, still,  that  this  necessity  only  applied  to  cases  where  the 
plaintiff  sued  in  his  representative  capacity,  but  that,  in  this 
case,  the  plaintiff  prosecuted  in  his  own  name  and  behalf,  and 
not  as  representative  of  B.  Trecothick; 

That  the  defendant  ought  to  be  considered  as  estopped  from 
denying  the  probate  of  the  will  and  power  of  the  executors, 
under  which  his  testator  acted. 

As  to  the  third  ground  of  demurrer,  they  contended, 

That  it  being  stated  in  the  bill,  that  all  the  debts,  legacies, 
and  annuities  had  been  paid,  which,  by  the  demurrer,  is  taken 
to  be  true,  the  plaintiff  was,  in  consequence,  entitied  to  the  whole 
residue ;  that  there  was,  therefore,  no  other  person  mterested, 
nor  was  any  person  within  the  jurisdiction  who  could  be  made 
a  party; 
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That  after  the  lapse  of  half  a  century,  and  the  death  of  all 
the  trustees,  the  Court  would  not  require  new  ones. 

As  to  the  fourth  ground  of  demurrer,  they  contendedi 

That  neither  the  executor  nor  heir  of  Tamlinson  being  made 
parties  to  tlie  bill,  no  profert  of  the  will  was  necessary ; 

That  the  plaintiff  did  not  claim  as  executor  or  representative 
of  Tondinsanj  but  as  a  purchaser  from  the  representative,  and 
under  such  circumstances  it  was  not  necessary  for  him  to  make 
a  profert  of  the  will ;  it  would  be  sufficient  if  he  produced  it 
at  the  hearing  to  maintain  his  title. 

Stobt  J.  This  is  a  bill  in  equity,  and  it  has  come  before 
the  Court  upon  distinct  demurrers  put  into  diiSferent  parts  of  the 
bill,  upon  the  roost  material  causes  of  which  it  may  be  necesh 
sary  for  the  Court  to  express  an  opinion. 

Upon  this  posture  of  the  case,  the  facts  stated  in  the  bill,  so 
far  as  they  are  covered  by  the  demurrers,  are  to  be  taken  to 
be  true.  If  the  demurrers  to  the  extent  of  their  reach  cannot 
be  sustained,  they  mast  be  overruled.  The  rule  in  equity  is, 
that  a  demurrer  cannot  be  good  in  part  and  bad  in  part ;  though 
it  may  be  good  as  to  one  party  and  not  as  to  another.  If, 
therefore,  it  covers  too  much  ground,  it  will  be  overruled  as 
to  the  whole ;  and  the  Court  will  not  separate  the  sound  from 
the  unsound  parts,  but  leave  the  party  to  state  his  general  rights 
of  defence  in  his  answer.^ 

The  first  point  presented  by  the  demurrer  is,  that  upon  the 
case  made  by  the  bill,  all  remedy  against  the  defendant  {Jona^ 
than  L.  Austin),  as  executor  of  James  Ivers,  is  barred  by  the 
Massachutetti  statute  of  limitations.  The  act  of  1788,  cA.  66, 
m  the  third  section,  provided,  that  "no  executor  or  adminis- 
trator that  shall  hereafter  undertake  that  trust,  shall  be  com- 
pelled or  held  to  answer  to  the  suit  of  any  crediior  of  his  tes* 

t  Cooper's  EquUy  Pr.  lia— JUi^or  of  London  vs.  Levy,  8  Fez.  398. 
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tator  or  intestate,  unless  the  same   suit  shall  be  commenced 
within  the  term  of  three  years  next  following  his  giving  bond 
for  the  faithful  discharge  of  bis  trust,  &c.  provided  such  exec- 
utor or  admmistrator  shall  give  public  notice  of  his  appointment 
to  that  office,  in  the  manner  this  act  directs."    There  is  a  fur- 
ther  proviso,  in  the  fifth  section  of  the  act,  that  it  shall  not  ex- 
tend to  any  action  "  for  the  recovery  of  a  legacy,  bequest,  gift, 
or  annuity,  arising,  accruing,  or  becoming  due,  by  virtue  of  any 
last  will  and  testament."    The  third  section  of  this  act  was  re- 
pealed by  the  act  of  1791,  ch.  28,  and  in  lieu  thereof  it  was 
provided,   that   "  no  executor  or  administrator,  who  has  been 
appointed  since  the  passing  of  the  foregoing  act  [act  of  1788, 
cA.  66],  or  who  shall  hereafter  be  appointed,  shall  be  held  to 
answer  to  any  suit^  that  shall  be  commenced  against  him  in  that 
capacity,  unless  the  same  shall  be  commenced  within  the  term 
of  four  years  from  the  time  of  his  accepting  that  trust,  provid- 
ed he  give  notice  of  the  appointment  in  the  manner  prescribed 
in  the  act  before  recited."  [Act  of  1788,  ch.  66.]     It  is  ob- 
servable, that  in  this  clause  the  restrictive  words  of  the  former 
act,  limiting  its  operation  to  creditors,  are  dropped,  the  words 
in  that  act  being  "  to  answer  to  the  suit  of  any  credkor^^^  and 
in  the  present  act,  "  to  answer  to  any  suit."    Yet  the  sole  rea- 
son, assigned  in  the  preamble  for  the  repeal  of  the  act,  is,  that 
'^  from  the  shortness  of  said  limited  term    [three   years],   and 
from  the  want  of  a  general  knowledge  thereof,    many  incon- 
veniences may  accrue  to  the  citizens  of  this  commonwealth." 
So  that  no  inference  can  be  drawn  from  the  omission  in  the 
act,  that  there  was  any  change  of  legislative  intention,  or  that 
the  act  ought  to  be  construed  to  apply  to  all  suits  tohaisoever. 
I  am  not  aware  that  the  Courts  of  this  state  have  ever  held  the 
construction  of  the  two  statutes  to  be  different ;  but  so  far  as 
cases  have  occurred,  they  seem  to  have  received  the  same  con- 
struction, viz.  that  there  is  nothmg  more  than  a  substitution  of 
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four  yearf  limitatioD  for  the  former  limitation  of  three  years.^ 
It  is  also  obsenrable,  that  ia  the  statute  of  1791,  there  is  no  ex- 
ception in  favour  of  legatees  and  annuitants ;  yet  it  has  never 
been  supposed  that  they  were  barred  after  the  lapse  of  the  four 
years,  by  the  act  of  1791. 

But  it  is  more  material  to  observe,  that  there  is  in  neither 
statute  any  exception  of  suits  by  heirs  and  distributees.  They 
could  not  reasonably  be  deemed  '^creditors"  within  the  pur- 
view of  the  act  of  1788 ;  and  there  is  not  the  slightest  reason 
to  suppose,  that  the  Liegislature  intended,  by  the  act  of  1791, 
.to  bar  their  rights  after  four  years.  The  object  of  both  acts 
was  to  produce  a  speedy  settlement  of  estates,  and  a  distribution 
of  the  residue  after  the  payment  of  debts  and  charges  among  the 
heirs.  Creditors  are  allowed  four  years  to  bring  in  their  claims ; 
and  until  their  claims  are  satisfied  the  heirs  can  have  no  fixed 
title.  To  bring  them  within  the  general  words  of  the  act,  would 
therefore  be  to  exclude  them  from  the  means  of  asserting  their 
rights,  until  the  moment  they  were  barred.  Such  a  construction 
has  never  yet  been  asserted.^  There  are  then  some  cases  to 
which  the  words  of  the  act  do  not  apply ;  and  it  cannot  be  con- 
tended with  success,  that  the  words  "  any  suit,"  are  unlimited  in 
their  operation. 

There  are  manifestly  other  cases,  which  fall  within  the  same 
principle.  The  executor  is,  in  a  strict  sense,  a  trustee  of  the 
residue  for  the  heirs ;  and  by  the  terms  of  the  will  he  may,  as 
executor,  be  constituted  a  trustee  for  other  purposes.  He  may, 
as  executor,  be  directed  to  retain  a  distributive  share,  until  an 
infant  arrives  at  21  years  of  age  ;  he  may  be  directed  to  hold 
certam  propeity  in  his  hands  during  the  life  of  a  feme  covert, 
paying  her  the  income.     Many  other  cases  may  be  easily  put  of 

s  Su  Scott  vs.  Hancockf  13  fMass*  R,  163.— Broum  vs.  Jnderson,  13 
Mass.  R.  201. — Ex  parte  Mtn^  15  Mass.  R.  58.— Emerson  vs.  Thomp- 
son,  16  Mass.  R.  429. 

3  Su  Dtanukt  vs.  Swefier,  3  Mns.  Ch.  R.  190. 
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directions  to  him  as  executor,  which  operate  by  way  of  trust,  and 
must,  firom  their  nature  and  objects,  be  excluded  from  the  statute, 
although  if  the  words  were  to  be  construed  very  largely,  the  suits 
brought  to  enforce  them,  might  be  properly  deemed  suits  against 
him  as  executor. 

There  b  another  view  of  the  statute  of  limitations  very  mate- 
rial to  the  present  cause.  I  pass  over  the  considerations,  whe- 
ther the  executor  can  ever  avail  himself  of  tlie  statute  in  bar  to  a 
bill  in  equity,  witliout  pleading  it,  Und  whether  any  Court  ought, 
of  its  own  mere  authority,  to  hold  it  a  good  bar,  when  the  execu- 
tor has  not  elected  to  put  it  iu  tlie  shape  of  a  bar,  but  it  comes* 
out  incidentally  on  the  other  side  in  the  allegations  of  the  bill. 
These  considerations  deserve  a  very  deliberate  examination ;  but 
1  pass  them  over,  because  there  is  a  flat  exception  in  the  very 
substance  of  the  statute,  which  goes  to  the  overdirow  of  the  limi- 
tation itself.  It  is  the  proviso,  that  it  shall  not  be  a  bar  unless 
the  executor  has  given  notice  of  his  appointment  in  the  manner 
prescribed  by  the  law.  It  has  been  adjudged,  that  the  omission 
is  fatal,  not  only  as  against  the  administrator,  but  the  heir  and  de- 
visee.* Now  the  bill  contains  no  allegation,  that  tlie  executors  of 
Ivers  ever  gave  due  nodce  of  their  appointment  5  and  certainly  the 
Court  cannot  presume  it.  It  cannot,  by  inference  and  argument, 
create  a  positive  bar,  where  all  the  facts,  constituting  that  bar, 
are  not  before  it.  If  dierefore  die  other  considerations,  already 
alluded  to,  were  of  no  weight,  diere  would  be  intrinsic  difficulty 
in  arriving  at  the  conclusion  upon  the  facts  in  die  bill,  tliat  a 
strict  and  absolute  bar  was  presented  to  the  Court. 

It  is  proper,  however,  as  this  matter  may  not  go  to  the  merits, 
and  be  a  mere  slip  in  the  pleadings,  to  give  the  subject  a  more 
comprehensive  discussion. 

The  argument  of  the  plaintiff,  drawn  from  the  matter  of  the 
bill,  is,  that  the  statute  of  limitation  does  not  apply  to  him,  be- 

4  Bacheider  vs.  Fiske^  17  Man.  R.  464.— JSmerMii  vs.  Tlumip$ar^  16 
Jiasi.  R.  429. 
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cause,  though  the  will  o(  Ivers  was  proved  in  1813,  yet  that  pro- 
bate was  not,  at  that  time,  conclusive  on  him  ;  and  until  it  was 
conchjsive,  the  bar  did  not  begin  to  run  against  him. 

It  is  weU  known,  that  in  this  state  the  Courts  of  Probate  have 
an  exclusive  and  peculiar  jurisdiction  as  to  the  probate  of  wills ; 
and  a  probate  once  made  therein  is,  in  general,  conclusive  upon 
all  parties,  as  well  as  to  the  real,  as  personal,  estate  bequeathed  by 
the  will.  The  statute  of  1783,  ch.  46  (which  is  incorporated  in- 
to our  present  probate  act  of  1817,  ch.  190),  after  giving  this  ju- 
risdiction, directs,  "  that  any  person  aggrieved  at  any  order,  sen- 
tence, decree,  or  denial  of  any  judge  of  probate,  be.  may  appeal 
to  the  Supreme  Court  of  Probate,"  within  one  month  from  the 
time  of  making  such  order,  sentence,  decree,  or  denial,  iq  a  man- 
ner prescribed  by  the  act.  Then  comes  this  further  proviso, 
*^  that  any  person  beyond  sea,  or  out  of  the  United  StcUes,  who 
shall  have  no  sufficient  attorney  within  this  government,  at  the 
time  of  such  order,  sentence,  decree,  or  denial,  shall  have  one 
month  after  his  or  her  return  or  constitution  of  such  attorney,  to 
claim  and  prosecute  their  appeal  as  aforesaid."  The  plaintiff 
was  precisely  in  the  predicament  stated  in  this  proviso.  He  was 
beyond  seas,  and  without  a  sufficient  attorney,  at  the  time  of  the 
probate  o{  Ivers's  will  in  1813.  He  subsequently,  in  1815,  ap- 
pealed from  the  decree  approving  that  will,  and  granting  admin- 
istration to  the  executors ;  and  upon  that  appeal  the  Supreme 
Court  of  Probate  affirmed  the  decree,  and  thereby  confirmed  the 
former  proceedings. 

I  do  not  think  it  necessary  to  give  any  opinion  upon  the  point, 
suggested  at  the  argument,  whether,  in  case  of  an  appeal  from  the 
decree  of  a  Court  of  Probate,  the  sentence  becomes  a  nullity, 
unless  confirmed  by  some  act  of  the  Court  above.  An  appeal 
itf  ordinary  cases  in  Ecclesiastical  Courts  is  not  supposed  to  have 
such  effect,  but  merely  to  suspend  the  operation  of  the  decree, 
until  the  Superior  Court  has  acted  upon  it,  or  has  pronounced 
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the  appeal  deserted.^  And  the  fifth  section  of  the  act  of  1783, 
ch,  46,  seems  to  point  in  the  same  direction.  But  it  is  unneces- 
sary to  discuss  this  point }  because,  be  this  as  it  may,  until  the 
appeal  is  actually  made  and  perfected,  the  decree  is  in  full  force 
and  vigour,  and  every  act  done  under  it  is  rightfully  done.  But 
when  the  appeal  is  made,  it  certainly,  by  the  express  terms  oi 
the  fifth  section,  suspends  any  further  proceedings  under  th^ 
decree,  until  a  final  determination  of  the  appellate  Court.  la 
the  ordinary  case  of  decrees,  where  all  parties  live  within  the 
state,  a  month  is  allowed,  within  which  an  appeal  may  be  made. 
The  executor  or  administrator  may  still  go  on,  until  it  is  made, 
and  if  not  made  until  the  last  day  of  the  month,  his  intermediate 
acts  must  have  validity.  But,  surely,  it  cannot  be  maintained, 
that  if  the  appeal  were  duly  made  within  the  month,  the  mere 
fact,  that  the  decree  had  been  in  operation  for  ten  or  twenty  days, 
would  make  the  statute  of  limitations  run,  and  that  notwithstand- 
ing the  appeal  might  not  be  determined,  until  after  four  years,  it 
would  continue  to  run  and  conclude  all  parties.  Such  a  con- 
struction would  be  so  inconvenient  and  unjust,  that  no  Court 
would  resort  to  it,  unless  it  were  unavoidable.  A  creditor  cannot 
sue  an  executor  or  administrator,  when  his  appointment  is  in  sus- 
pense ;  nor  can  the  latter  m(iddle  with  the  assets,  so  as  to  dis- 
charge the  debts.  What  then  would  be  the  consequence  of  such 
a  doctrine  ?  That  the  rights  of  all  parties  might,  if  one  may  use 
the  expression,  be  in  a  state  of  suspended  animation,  and  yet  a 
bar  be  all  the  while  running,  which  they  could  not  avert.  It  ap- 
pears to  me,  that  the  proper  exposition  of  the  statute  is,  tiiat  the 
bar,  let  in  by  the  probate  of  the  will  and  administration  granted 
thereon,  is  suspended  by  the  appeal ;  and  it  revives  again,  only 
when  the  administration  is  again  put  in  motion  by  the  determina- 
Uon  of  the  appellate  Court.  Suppose  an  executor  or  administra- 
tor should,  after  his  appointment,  die  within  a  year,  and  no  ad- 

s  See  Toiler  on  Executors,  6.  1,  c&.  2,  §  9, 10. 
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ministration  should  be  taken,  or  it  should  be  in  litigation,  until  af- 
ter the  lapse  of  four  years,  are  all  creditors  to  be  barred,  because 
the  statute  began  to  run  in  the  time  of  the  first  administrator  f 
If  not,  what  is  the  difference  between  the  case  of  an  administra- 
tion suspended  by  an  appeal  and  suspended  by  death  ?  In  re- 
spect to  the  common  statute  of  limitations,  some  equitable  excep- 
tions have  been  admitted  ;  and  where  the  statute  has  once  begun 
to  run,  it  has  sometimes  been  intercepted  by  suspensions  arising 
from  the  acts  of  providence.  The  cases  of  Kinsey  vs.  Heyward 
(1  Lord  Raym.  432),  and  WUcocks  vs.  Huggins  (2  Strange^  907), 
may  serve  as  examples.®  In  the  latter  case,  the  Court  suggested 
that  the  time  of  one  year,  usually  allowed  to  an  executor  to  com- 
mence a  new  action,  in  lieu  of  one  which  was  gone  by  tlie  death 
of  his  testator,  might  be  properly  enlarged,  where  the  executor 
had  been  retarded  by  suits  contesting  the  will  or  administration. 

It  strikes  me,  that  in  the  ordinary  case  of  creditors,  the  limita- 
tion ought  not  to  be  held  to  run,  except  during  the  period  in 
which  there  is  a  living,  unsuspended  administration,  and  of  course 
a  right  to  sue  a  party  competent  to  be  sued. 

But  the  doctrine  of  relation  may  be  relied  on.  It  may  be  sug- 
gested, that  such  o'jght  to  be  the  effect  of  an  appeal,  if  the  de- 
cree be  overturned ;  but  if  affirmed,  then  the  administration 
ought  to  be  deemed  always  in  operation  from  the  beginning. 
The  doctrine  of  relation  ought  not,  in  my  judgment,  to  be  ap- 
plied in  cases  of  this  nature,  so  as  to  work  a  wrong.  It  is  gene- 
rally applied  in  support  of  rights.  And  the  same  evils  will  exist 
in  relation  to  creditors,  whether  the  decree  be  affirmed  or  re- 
versed. In  both  cases,  during  the  contestation,  the  administra- 
tion is,  by  the  provisions  of  the  statute,  stayed  and  suspended. 

But,  if  tliere  were  any  doubts  on  this  point,  as  to  creditors 
generally,  the  case  of  the  plaintiff  is  certainly  entitled  to  be  ex- 
cepted. He  was  out  of  the  country,  and  the  probate  of  the  will 
and  the  consequent  administration  had  no  manner  of  operation  to 
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bind  him.  The  statute  secured  to  him  a  right  of  appeal,  and  as 
to  him,  there  was  not  a  rightful  probate  or  administration,  until 
the  affirming  decree  of  the  appellate  Court.  While  he  was  con- 
testing the  validity  of  the  administration  itself,  under  the  statute, 
it  surely  cannot  be  said,  that  there  was  a  rightful  administrator, 
whom  he  might  sue,  and  in  whose  favour  the  statute  was  running. 
That  would  be  to  hold,  that  the  administration  was  suspended, 
and  yet  in  activity,  at  the  same  time,  in  relation  to  the  same  per- 
sons. The  statute  ought  not  to  be  so  construed  as  to  involve 
absurdities.  To  be  rational,  it  must  be  expounded  in  regard  to 
non-residents,  entided  to  contest  the  will,  to  have  no  operation 
whatsoever,  until  they  can  no  longer  contest  it. 

Cases  may  easily  be  put,  in  which  very  serious  inconveniences 
might  otherwise  arise.  Suppose  the  case  of  two  wills,  disposing 
very  differently  of  the  whole  estate,  and  different  executors.  If 
the  first  is  admitted  to  probate,  and  afterwards  the  second  is  of- 
fered by  a  non-resident,  who  is,  at  the  same  time,  a  creditor  and 
an  executor  of  the  second  will,  are  we  to  understand,  that  the 
probate  of  the  first  will  makes  the  statute  run  against  the  rights 
of  the  party  under  the  second ;  so  that,  if  the  controversy  lasts 
more  than  four  years,  the  party  loses  all  his  rights  as  creditor  f 
That  cannot  be  pretended,  if  the  second  will  is  finally  established : 
and  if  the  first  one  is  finally  established,  still,  until  that  decree 
comes,  every  right  of  administration  must  be  in  suspense  as  to  all 
persons  whatsoever. 

A  case  has  been  put  at  the  argument  (which  indeed  is  said  to 
be  the  very  case  at  bar,  but  widi  that  suggestion  I  meddle  not), 
which  illustrates  the  propriety  of  this  doctrine.  Suppose  the  tes- 
tator, by  his  will,  gives  an  estate  to  his  non-resident  son,  upon 
condition  that  he  releases  all  the  debts  due  him  from  the  testator, 
and  the  son  appeals  from  the  probate  ;  shall  he  lose  all  his  rights 
as  creditor  by  a  contestation  of  the  will,  if  the  litigation  reaches 
beyond  four  years  after  the  administration  is  first  granted  ? 
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My  judgmeDt  is,  that,  as  to  the  plaintifii  the  statute  did  not  be- 
gin to  run  until  after  the  affirmance  of  the  decree  in  the  appellate 
Court ;  and  that,  as  the  present  suit  was  brought  within  four  years 
Drom  that  period,  there  is  no  bar  growing  out  of  the  statute,  which 
can  prevent  him  from  maintaining  it. 

There  is  yet  a  very  important  consideration  connected  with 
this  subject,  which  ought  not  to  be  omitted.  It  is,  that  the  statute 
of  limitations  never  was  intended  to  apply  to  any  cases  of  tnutif 
or  trust  property  in  the  hands  of  executors  and  administrators ; 
but  simply  to  property  belonging  to  them,  as  assets  of  the  testator. 
The  law  on  this  subject  does  not  appear  to  me  involved  in  any 
real  difficulty.  Executors  are  charged  with  no  more  in  virtue  of 
their  office,  than  the  administration  of  the  assets  of  the  testator. 
If,  at  the  time  of  his  death,  there  is  any  specific  personal  proper- 
ty in  his  bands,  belonging  to  others,  which  he  holds  in  trust,  or 
otherwise,  and  it  can  be  clearly  traced  and  distinguished  from  the 
testator's  own,  such  property,  whether  it  be  goods,  securities, 
stock,  or  other  things,  is  not  assets  to  be  applied  in  pa}rment  of 
his  debts,  or  to  be  distributed  among  bis  heirs ;  but  is  to  be  held 
by  the  executors  as  the  testator  himself  held  it.  But  if  the  testa- 
tor has  money,  or  other  property,  in  hb  hands,  belonging  to  oth- 
ers, whether  in  trust  or  otherwise,  and  it  has  no  earmark,  and  is 
not  distinguishable  from  the  mass  of  his  own  property,  the  party 
must  come  in  as  a  general  creditor ;  and  it  falls  within  the  de- 
scription of  assets  of  the  testator.  This  is  the  settled  law  in 
bankruptcy  and  in  the  administration  of  estates.^  Stock  there- 
lore,  expressly  held  in  trust  for  others  by  the  testator,  b  not  part 
of  hi^  assets  to  be  administered  by  the  executor,  but  coming  into 
his  hands,  as  the  general  representative  of  the  personalty,  he  is 
by  law  clothed  with  the  same  character  of  trustee  of  the  property, 
and  succeeds  to  its  obligation.     If  he  holds  it  after  four  years 

7  iSee  Dexier  vs.  Stewart^  7  Johns.  Ck.  JL  ^—Rp  vs.  Bank  of  J^ew 
Torkf  10  Johns.  R.  ^Q.-^Jioses  vs.  JHurgatroydj  1  Johns.  Ch.  R.  119.— 
Decouche  vs.  SaveHer.  3  Johns.  Ch.  R.  190.— /^Mruur  va.  Torringtfnu 
lSaik.79. 
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from  the  grant  of  the  administration,  he  is  still  responsible  to  the 
ceftui  que  trust,  as  a  tnist  superinduced  upon  bis  character  as  ex- 
ecutor, and  in  virtue  of  his  successorship.  The  cestui  que  trust 
is  nor,  in  such  case,  strictly  and  merely  a  creditor  of  the  testator  ; 
and  the  statute  bars  only  claims  of  a  pecuniary  nature  against  the 
testator,  not  such  as  become  personal  trusts  in  the  hands  of  the 
executor.  If  an  executor  were,  after  the  death  of  a  testator, 
knowingly  to  convert  stock  held  by  the  testator  in  trusty  could  be 
protect  himself  from  a  personal  liability  for  such  unlawful  con- 
version, at  the  suit  of  the  cestui  que  trust  ?  The  testator  would 
have  done  no  wrong,  and,  strictly  speaking,  no  right  of  actioa 
would  have  accrued  against  him,  whatever  might  be  the  responsi- 
bility devolved  upon  his  estate.  The  distinction  already  aUuded 
to  in  respect  to  money,  held  in  trust  by  the  testator,  clears  this 
subject  of  many  of  the  difficulties  which  have  been  suggested  at 
the  bar.  It  is  said,  that  the  claim  for  such  money  constitutes  a 
legal  demand  against  the  estate ;  and  the  cestui  que  trust  is,  as  to 
it,  just  like  any  common  creditor.  This  is  true,  if  the  money  is 
mingled,  without  any  distinction,  in  the  mass  of  the  testator's 
property,  and  even,  if  it  remains  in  specie,  separated  from  itj  and 
held  as  the  separate  property  of  the  cestui  que  trust,  he  may  have 
a  right  to  come  in  and  claim  as  a  general  creditor ;  but  whether 
he  is  bound  to  do  so,  may  be  a  different  question.  In  the  former 
case,  without  doubt  the  statute  of  limitations  will  run  against  him ; 
and  a  Court  of  Equity  will,  in  such  case,  follow  the  rule  of  law. 
The  general  principle  indeed  is,  that  where  there  is  a  concurrent 
remedy  at  law  and  in  equity,  in  whichever  jurisdiction  the  suit  is 
brought,  the  same  bar  may,  if  no  other  equity  intervenes,  be 
pleaded.  The  case  of  Heath  vs.  Henley  (I  Ch.  Cos,  20), 
seems  to  the  contrary  ;  but  it  is  of  doubtful  authority,  and  I  agree 
with  Chief  Justice  Spencer^  in  thinking  it  at  war  with  the  doc- 
trine of  Lord  Hardvncice  in  Sturt  vs.  Mellish  (2  Atk.  610.) 


8  Murray  vs.  Coster,  20  Johns.  JL  576. 
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The  true  rule  is  laid  down  in  Murray  vs.  Carter  (20  Johns.  R. 
576.  But,  take  the  case,  that  the  money  has  been  invested  in 
personal  securities  by  the  testator  in  trust,  and  kept  separate 
from  his  general  estate,  and  these  securities  come  into  the  hands 
of  the  executor,  with  the  express  trust  on  their  face,  are  they 
not,  to  all  intents  and  purposes,  in  the  eye  of  a  Court  of  Equity, 
the  property  of  the  cestui  que  trust  ?  May  he  not  maintain  a 
suit  in  equity  for  specific  delivery  of  them  to  him  ?  Has  he  not 
a  right  to  a  discovery  from  the  executor,  whether  the  money  has 
been  so  invested,  and  in  what  manner,  and  to  what  extent  ?  If 
mortgages  have  been  taken,  has  he  not  a  right  to  a  discovery  of 
the  fact  f  And,  if  there  has  been  no  breach  of  trust  by  the  tes- 
tator, but  he  has  held  the  property  by  an  express  agreement  with 
the  cestui  que  trust,  does  the  trust  cease  to  have  existence,  and 
change  its  nature  by  his  d^ath  ?  It  appears  to  me,  that  the  prin- 
ciples, by  which  trusts  are  excepted  from  the  operation  of  the 
ordinary  statutes  of  limitations,  apply  with  full  force  to  cases  of 
this  nature.^  If  the  trust  is  still  subsisHng  in  the  hands  of  the 
executor,  as  executor,  the  lapse  of  four  years  does  not  bar  a 
remedy  against  him.  If  it  has  become  a  mere  money  transac- 
tion, although  originBting  in  a  trust,  then  it  assumes  the  character 
of  a  debt,  and  the  cestui  que  trust  is  a  creditor  barred  by  the 
lapse  of  the  four  years.^® 

Now,  in  tills  view  of  the  case,  it  is  very  difficult. to  support  the 
demurrer.  The  bill,  if  I  do  not  greatly  misimdarstand  its  pur- 
port, does  substantially,  though  certainly  not  in  so  exact  and 
pointed  a  manner  as  it  ought,  assert,  that  Ivers  did  keep  the 
trust  property  separate  and  distinct  from  his  own,  and  did  invest 
some  of  it  in  real  estate  and  secturities,  be.  &c.  and  did  keep  ac- 
counts and  memorandums  of  it ;  and  that  the  trust  property  has 
come  to  the  possession  of  his  executors.     Now,  if  this  statement 

d  See  Decouche  vs.  Savetier,  3  Johns.  Ch.  R.  190, 216, 2a2.—Beckford 
vs.  Wade,  17  Fez.  87.-2  Madd.  Ch.  Pr.  244,  245. 

^  Se^  Vernon  vs.  Vawdry,  2  Mu  119. 
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be  true,  and  upon  the  demurrer  it  must  be  taken  to  be  true,  the 
plainest  case  is  made  out  for  a  bill  of  discovery  against  them.  It 
18  the  common  case  of  trust  property,  asserted  to  be  in  their 
hands  for  the  benefit  of  tbe  cestui  que  trust,  of  which  he  claiics  a 
discovery  and  delivery  to  his  use. 

Upon  the  whole,  my  opinion  is,  that  so  far  as  the  demur- 
rer to  the  bill  is  founded  upon  the  statute  of  limitations  in  fa- 
vour of  executors,  it  cannot  be  supported.  The  defendant 
(J.  £f.  Ausiin)^  as  executor  of  Ivers^  cannot  shelter  himself  from 
answering  by  the  interposition  of  that  statute,  as  to  the  asserted 
trust  derived,  either  under  the  executors  of  Trecothick,  or  the  as- 
signment of  the  Tandinsons'  executor  and  heir.  Lapse  of  time  is 
sometimes  applied  in  equity  in  bar  of  relief  upon  trusts ;  but  that 
doctrine  stands  upon  principles  entirely  distinct  from  those,  which 
regulate  positive  statute  bars." 

The  next  objection,  taken  by  the  demurrer,  applies  to  the 
defendant  (J.  L.  Austin),  as  well  in  his  individual,  as  his  repre^ 
sentative  character.  It  is,  that  TrecothicKs  will  has  never  been 
proved,  or  administration  granted  thereon  by  any  of  the  Probate 
Courts  of  Massachusetts  ;  which  is  asserted  to  be  indispensable  to 
maintain  a  suit  in  our  Courts  for  any  assets  belonging  to  his 
estate.     The  same  objection  is  made  as  to  the  Tondinsons. 

The  general  position  stated  at  the  bar,  that  no  executor  or  ad- 
ministrator, appointed  under  a  foreign  government,  can,  in  virtue 
of  such  appointment,  sue  in  our  Courts,  is  admitted.  The  cases 
cited  at  tlie  bar  are  conclusive  on  this  point.^  If,  therefore,  this 
were  a  suit  brought  by  the  executors  of  Trecothick,  as  executors, 
to  recover  any  assets  of  their  testator  in  the  hands  of  the  defend- 
ant, the  objection  would  be  fatal,  unless  the  probate  and  adminis- 
tration, in  the  Prerogative  Court  of  Canterbury,  were  conclusive 

11  Clinton  vs.  Cholmondely,  2  Jac.  4r  J^alL  R  138 Elmendorf  vs. 

Taylor,  10  fTheaton,  152, 177.  noU. 

M  1  Cranch,  258, 282 — 3  Cranch,  219.— 0  Cranch,  151.— 3  JIfass.  R. 
814.— 11  Mass.  R.  257,  3ia-0  Mass.  R.  337.— 1  PicL  82.— 2\)aer'# 
Ex'ars,  6. 1,  c^  2,  §8,jp.  71, 72. 
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upon  the  colonies  antecedendy  to  the  revolution,  and  ought  now  to 
supersede  our  local  regulations  under  the  circumstances  of  the 
present  case. 

What  the  practice  was  before  the  revolution,  it  is  not  very  easy 
DOW  to  trace.  Without  doubt,  full  faith  and  credit  were  given  in 
the  cobnies  to  all  administrations  under  the  authority  of  the 
Prerogative  Court  of  Canterbury.  Voluntary  payments  of  debts, 
and  receipts  under  such  adnunistrations,  were  of  unquestionable 
validly,  and  released  the  debtors  from  farther  claim.  But  this 
might  well  he,  without  supposing  that  such  administrations  enti* 
tied  the  parties  to  maintam  suits  in  our  Courts.  Such  payments, 
voluntarily  made  to  a  foreign  administrator,  would  now  be  held 
e£Eectual  in  our  Courts,  upon  principles  of  nadonal  amity.  This 
doctrine  b  supported  by  Atkins  vs.  Smith  (2  Atk.  63),  and  still 
more  fiilly  and  forcibly  illustrated  by  the  very  able  opinion  of  Mr. 
Chancellor  Kent^  in  Doolitde  vs.  Lewis  (7  Johns.  Ch.  R.  45.) 

But,  though  in  practice  it  is  not  improbable,  that  many  suits 
were  brought  by  English  administrators  in  our  Courts,  there  is 
reason  to  doubt,  whether,  if  the  point  had  been  judicially  contest*- 
ed,  their  right  would  have  been  supported.  Lord  HarduAcke^  in 
Atkins  vs.  Stnilh  (2  Aik.  63),  said,  that  an  administration  taken 
out  in  England  would  not  extend  to  the  colonies  m  America. 
Bum  fy  Wife  vs.  CoU  or  AHin  {Ambler^  415),  is  to  the  same 
effect4  The  cases  there  cited  prove,  that  the  practice  was  to 
take  administrations  in  the  Colonies^  founded  on  those  in  JSng^- 
land;  and  d)e  doctrine  established  in  that  decision  was,  not  that 
such  administrations  were  unnecessary,  but  that  they  ought  to  be 
granted  to  the  English  administrator,  and  that  the  judge  of  pro- 
bate in  the  Colonies  was  bound  by  the  probate  and  administra- 
tion in  England.  Even  in  relation  to  Ireland  and  Scodandj  the 
same  rule  has  been  applied.  A  new  administranon  must  be 
taken  out  there,  m  order  to  found  a  general  authority  to  sue.^ 

13  Tbfler,  Ex^ors,  fr.  1,  e^  2,  $  8,  p.  71, 72. 
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These  considerations  induce  me  to  doubt,  whether  before  the 
revolution,  in  strict  law,  an  English  administration  was  of  force 
in  the  Colonies  to  the  extent  of  authorizing  suits  in  our  Courts 
in  invitum.  But  assuming,  for  the  sake  of  the  argument,  that  it 
was  so,  it  appears  to  me,  that  a  suit  in  our  Courts,  at  the  present 
time,  must  be  commenced  and  prosecuted  according  to  the  regu- 
lations now  in  force.  Now,  at  least  since  tiie  statute  of  1785,  cA. 
12,  which  provides  for  the  probate  of  foreign  wills,  and  the  grant- 
ing administrations  thereon,  the  general  rule,  at  present  definitively 
recognised  and  settled  in  our  state  Courts,  must  have  prevailed, 
and  at  all  events  ought  to  prevail  in  all  suits  in  Courts  letting 
withm  the  jurisdiction. 

But  it  is  by  no  means  clear,  that,  if  Trecothick^s  executors 
were  now  suing,  they  would  be  obliged,  in  the  present  case,  to 
take  out  administration  here  before  they  could  proceed.  The 
demand  against  Iversj  or  the  defendant  (J.  L.  Austin)^  is  not  a 
demand  which  accrued  in  TVecoikick^s  life  time,  or  out  of  any 
contract  with  him.  But  it  is  a  demand  which  accrued  under 
agencies  created  by  them,  in  their  character  as  executors,  after 
the  death  of  Trecothick.  They  might,  under  such  circumstances, 
have  maintained  a  suit,  in  their  own  names,  for  an  account  against 
their  agent,  and  need  not  have  sued  in  their  representative  ca- 
pacity." The  agent  would  be  estopped  to  deny  their  right  to 
receive,  what  he  had  collected  in  virtue  of  their  authority.^* 

The  true  answer,  however,  to  be  given  to  this  objection,  so  far 
as  it  applies  to  the  plaintiff,  is,  that  he  does  not  sue  in  any  repre- 
sentative character  whatsoever.  The  right,  he  claims,  is  a  per- 
sonal and  private  right,  belonging  to  himself,  and  in  no  sense  to 
another..  He  may  not  be  able  to  establish  such  a  right ;  he  may 
not  be  able  to  trace  a  sufficient  tide  to  sustain  him,  but  he  claims 

H  Su  CockeriU  vs.  KrfwuUmy  4  Term  R.  2B0.—CotDeU  vs.  Watts,  6 
East  R.  405.— TAomptfon  vs.  Stant,  1  Tauni.  R.  322.— Tbflcr,  Ex'ors. 
6. 3,  ck.  10,  p.  439. 

^Ste  Mcholson  vs.  KnowUsy  5  Jttaddock  R  47.— 10  Ftn.  Mr. 
Estoppel,  M, — 2  Camp.  JR.  11. 
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DothiDg  as  the  representative  of  Trecothick  ;  he  claims  simply  as 
a  cestui  que  trust  under  his  will,  and  as  an  assignee  under  that  of 
the  representatives  of  the  Tondinsons.  It  is  certainly  not  neces- 
sary to  prove  a  foreign  will  in  our  Courts,  where  such  will  con- 
stitutes but  one  step  in  the  tide  of  a  party.  If  Trecothick  had 
bequeathed  a  coach,  or  other  specific  chattel,  to  the  plaintiff,  and 
the  executor  had  assented  to  the  bequest,  and  afterwards  it  be- 
came necessary  to  sue  for  the  same,  or  to  establish  the  right  to 
the  same  in  our  Courts,  I  do  not  understand,  that  a  probate  and 
administration  here  would  be  necessary  to  establish  the  tide. 
If  a  bill  were  brought  in  this  Court,  for  the  specific  performance 
of  a  contract  for  the  purchase  of  land,  lying  in  another  state,  and 
sold  by  the  devisee  thereof,  under  a  will  there  made  and  proved, 
I  do  not  understand,  that  a  probate  of  the  will  is  necessary,  be- 
fore he  can  maintain  such  a  suit.  Whenever  the  title  to  a  thing 
passes  by  the  lex  lod,  that  tide  may  be,  ^ay,  must  be,  made  out 
by  such  law ;  and  that  is  all  that  is  necessary.  The  reason,  why 
an  administrator  cannot  sue  in  his  own  name  for  property  here, 
is,  that  the  administration  is  local,  and  confers  such  right  only  as 
to  property  within  the  jurisdiction.  It  is  a  limited  right  of  repre- 
sentation of  the  deceased.  But,  suppose  a  foreign  administrator 
sells  goods  of  the  deceased  in  the  foreign  country,  and  they  are 
brought  here,  and  the  right  to  them  is  here  contested  in  a  suit, 
may  not  the  party  assert  his  dtle  to  them  under  the  foreign  will 
and  administration,  widiout  a  probate  here  f  A  will,  bequeathing 
personal  estate,  conveys  that  properly,  wherever  it  may  be  situ- 
ated, if  the  will  is  made  according  to  the  law  of  the  place  of  die 
testator's  domicil.^^  And  it  has  never  been  supposed,  that  it  was 
indispensable  to  the  assertion  of  a  tide,  derived  under  such  will, 
that  there  should  be  a  probate  in  every  place  where  such  proper- 
ty was  situate.     It  is  only  necessary  where  a  party  sues  for  it, 

10  Deseshats  vs.  Berquier,  1  Bintu  336.— iSttt  vs.  Worstoick^  1  H.  Bl 
090. — Bruce  vs.  Bruce,  2  Bos.  Sf  Pull.  231. — Somermlie  vs.  Sofnerviile, 
5  Vez.jr.  750. — Potter  vs.  Broum^  5  Eatt  JR.  l^^-^Holmes  vs.  R^mseUj 
4  Johns.  Ck.  R.  460. 
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not  in  his  own  rights  but  as  the  personal  representative  of  the 
deceased. 

In  respect  to  a  cestui  que  trust,  it  is  very  true,  that  he  cannot 
sue  at  law  in  his  own  name  to  get  at  the  trust  property ;  but  he 
must  institute  his  proceedings  in  the  name  of  the  trustee.  But 
in  equity  it  is  otherwise.  He  may  there  directly  enforce  his 
rights,  not  only  against  his  trustee,  but  against  all  others  having 
the  trust  fund  in  their  hands.  Equity  will  not  put  the  cestui  que 
trust  to  a  circuity  of  action,  but  will  make  the  party  respon^ble 
directly  and  immediately  to  him,  who  is  ultimately  entitled  to  the 
fund.  If  money,  or  other  personal  property,  be  in  the  hands  of 
a  party,  payable  to  a  trustee  for  the  use  of  a  third  person,  equity 
will  enforce  a  payment  directly  to  the  latter.  A  cestui  que  trust, 
absolutely  entitled  to  a  fund,  has  a  right  to  control  and  regulate 
it,  and  dispose  of  it,  at  his  pleasure.^'' 

The  principles,  thus  far  discussed  in  respect  to  Trecoihid^a 
estate,  apply  with  more  pointedness  to  that  part  of  the  case  con- 
nected with  the  Tondinsons.  Toinlinsan  (the  younger)  was 
partner  of  Trecothickj  and  the  latter,  as  survivor,  was  entitled  to 
collect  all  the  effects  of  the  firm,  in  trust,  however,  as  to  Torn^ 
linsan^s  moiety,  for  his  representatives.  Those  representatives 
assigned  their  right  to  the  plaintiff  for  his  own  use,  and  the  exec- 
utors assenting  to  it,  a  letter  of  attorney  was  made,  authorizbg 
hers  and  the  defendant  (J.  L.  Austin)^  to  collect  the  partnership 
effects  for  the  benefit  of  the  plaintiff.  This  is  the  case  made  by 
the  bill,  and  it  is  of  course  the  case  of  an  assignee,  claiming  fronx 
the  agent,  with  a  knowledge  of  the  trust,  a  right  to  the  property 
collected  under  the  agency,  which  he  asserts  to  be  stiU  held  in 
trust.  The  right  of  an  assignee  to  maintain  such  a  suit  in  a  court 
of  equity  in  his  own  right,  whatever  may  be  the  nature  of  his  de- 
rivative title,  through  a  will  and  administration,  or  by  a  mere  grant, 
does  not  seem  susceptible  of  any  legal  doubt. 

^''Middle  vs.  MandeviUe^  5  Cranchy  323.— ^u^^eS  vs.  darkens  Es^ors^ 
7  Cranchj  69, 97.— JDoran  vs.  Simpson^  4  Fez.  651. — Short  vs,  JTwmL 
1  P.  JFiU.A70.^CoaavB.  CoUet,  1  ML  11. 
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The  next  ground  of  demurrer  is  the  want  of  proper  parties  to 
the  bOi.  The  objection  is,  that  the  executors  of  Trecothick  and 
Tomlinsan  are  not  before  the  Court,  nor  the  trustees  under  TVe- 
eothick^s  will ;  and  that  they  are  necessary  parties  to  the  bill. 

In  a  recent  case  this  Court  had  occasbn  to  go  somewhat  at 
large  into  the  doctrine  of  parties.  I  allude  to  the  case  of  West 
vs.  Randall  (2  Mason  JR.  181) ;  the  principles  of  which  decision 
have,  in  no  small  measure,  been  confirmed  by  the  Supreme 
Court  m  Elmendorf  vs.  Tayhr  (10  fVheattm,  167.)  I  shall 
content  myself  with  a  simple  reference  to  these  cases,  as  contam- 
ing  the  true  grounds,  upon  which  Courts  of  Equity  act  oa  the 
subject  of  parties.^^ 

Let  us  consider  the  case,  in  the  first  place,  so  far  as  the  ob- 
jectbn  applies  to  the  tide  derived  under  Trecothic/t?s  will.  By 
that  will,  four  persons,  who  were  also  his  executors,  were  con« 
stituted  trustees  of  all  his  real  and  personal  estate.  The  real 
estate  was  devised  to  them  in  fee  in  trust  for  the  children  of  7Ve- 
coihiek  in  fee  tail,  if  he  left  any  (and  in  fact  he  left  none),  and  in 
default  thereof,  in  trust  for  the  plaintilfin  fee  tail.  The  personal 
estate  was  bequeathed  to  them,  after  payment  of  debts  and  lega- 
cies, to  be  invested  in  real  estates  in  England  upon  the  same 
trusts.  The  bill  alleges,  that  all  the  debts  and  legacies  have  been 
paid,  except  an  annuity  to  Mrs.  Hannah  Ivers  (the  mother  of  the 
plaintiff),  which  her  husband,  James  Ivers^  was  authorized  to  pay 
out  of  the  funds  collected  by  him  under  his  agency,  and  the 
payment  of  which  was  made  one  of  the  conditions  in  the  agree- 
ment between  him  and  the  plaintiff,  by  which  he  retained  those 
funds  during  his  life.  The  bill  further  states,  that  all  the  execu- 
tors and  trustees  are  now  dead,  the  Rev.  Earl  Apthorp  having 
been  the  last  surviving  executor  and  trustee.  The  question  here 
does  not  respect  the  real  estate  under  the  will ;  but  that  portion 
only  which  was  personal,  or  ultimately  turned  into  personalty,  by 

^Sualso  OuinHneya.  Yard^  1  Eq,Ca.  Abr.TS^^WhaUey  yb.  Whair 
ky,  I  Vem.  41&if.-^FeU  vs.  Proton,  2  Bro.  Ch.  378. 
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the  sales  and  collections  in  America,  The  bill  does  notstate,  that 
there  is  no  executor  or  heir  of  the  Rev.  Mr.  Apihorp  now  in 
existence,  nor  that,  if  there  is,  he  resides  out  of  the  jurisdiction, 
nor  that  he  refuses  to  take  administration,  or  to  become  a  party 
to  the  bill,  which  certainly  were  very  proper  averments  to  have 
found  their  way  into  the  bill,  so  far  as  the  facts  would  warrant 
them. 

Now,  in  respect  to  the  executors  of  Trecothickf  as  executors, 
I  do  not  know  that  they  are  necessary  parties  to  the  bill.  They 
can  be  so  only,  so  far  as  funds  might  be  wanting  on  their 
part  to  pay  debts  or  legacies.  But,  supposing  these  all  paid 
and  extinguished,  and  the  very  lapse  of  time  might  create  a  pre- 
sumption of  this,  even  if  the  bill  did  not,  as  it  does  in  fact,  assert 
a  payment  and  extinguishment  of  them,  they  do  not  seem  to  have 
any  interest  in  the  controversy ;  at  least  not  such,  as  that  the 
Court  might  not  get  over  the  difficulty  of  want  of  parties,  if  they 
were  without  the  jurisdiction,  and  refused  to  authorize  or  seek 
an  administration  here.  But  it  is  the  less  important  to  deal  with 
this  point,  because  being  at  the  same  time  trustees  under  the 
will,  they  must  be  deemed  by  operation  of  law  to  take  all  the 
personal  estate  in  tlieir  character  of  trustees,  as  soon  as  the 
debts  and  legacies  were  paid.  The  Rev.  Mr.  Apthorp  then 
became,  as  surviving  trustee,  the  sole  possessor  and  owner  of 
all  the  funds  collected  under  the  agency  in  America.  In  the 
hands  of  his  agent,  the  funds  are  to  be  considered  the  same  as 
in  his  own  hands.  If  any  person  then  is  to  be  a  party,  it  is 
the  executor  of  the  Rev.  Mr.  Apih&rp.  He  is  to  be  a  party, 
as  succeeding  to  the  trust,  and  compellable  to  apply  the  funds 
to  the  original  purposes  of  Trecothick^s  will. 

This  brings  the  Court  to  a  very  material  consideration,  and 
that  is,  how  far  the  plaintiff,  as  cestui  que  trust,  has  a  right  to 
control  the  application  of  the  trust  funds  to  the  purposes  of  the 
will.  Has  he  a  right  to  a  decree  for  the  payment  of  the  funds 
to  himself?  Has  he  a  right  to  prevent  them  from  being  invested 
in  real  estate  upon  the  trusts  in  the  will  ? 
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The  general  principle  in  chancery  is,  that  where  money  is  di- 
rected, by  articles  or  by  will,  to  be  laid  out  in  land,  the  party, 
who  would  have  the  sole  interest  in  the  land,  if  purchased,  may 
elect  to  have  the  money  paid  to  him,  and  that  it  shall  not  be  laid 
out  in  land.     That  doctrine  was  recognised  in  Benson  vs.  JBen- 
san  (1  P.  WUl.  130),  and  Short  vs.  Wood  (1  P.  WiU.  471.)  ^ 
But  there  is  this  distinction,  that,  if  he  is  tenant  in  fee  simple  of 
the  land,  when  purchased,  he  has  a  right  to  the  money  absolute- 
ly ;  but  if  he  is  tenant  in  fee  tail,  with  remainders  or  reversion 
over,  then  the  Court  will  not  interfere,  and  give  him  the  money, 
because,  though  tenant  in  tail  may  bar  the  remainders,  by  a 
common  recovery,  yet,  as  a  recovery  can  only  be  in  term^  the 
Ck>urt  will  not  deprive  the  remainder  men  of  their  chance,  that  the 
tenant  in  tail  may  die  in  the  vacation.     But  if  the  tenant  in 
tail  is  also  entitled  to  the  ultimate  remainder  in  fee,  then,  as  he 
can  levy  a  fine  in  vacation,  as  well  as  in  term,  and  thereby  bar  the 
intermediate  remainders,  the  Court  will  give  him  the  same  benefit, 
as  if  he  were  absolute  owner.**    That  point  was  first  decided  by 
Lord  Cowperm  ColivaUys.  Shadwdly  cited   1  P.   WUL  471, 
485,  and  has  ever  since  been  recognised  as  good  law.     It  was 
acted  upon  in  Short  vs.  Wood  (1  P.  WiU.  411),  and  fully  adopt- 
ed in  CoUet  vs.  Collet  (1  Atk.  R.  11.)     In  this  last  case,  the 
brothers  and  sisters  of  the  plaintiff  were  entided  to  remainders ; 
but,  they  appearing  in  Court,  and  consenting  to  the  payment  of 
the  money  to  the  plaintifiT,  the  Court,  upon  this  consent,  decreed 
it  to  be  paid  over  to  him. 

In  the  present  case  there  is  a  resuhing  trust  of  the  remainder, 
undisposed  of  by  the  will  after  the  estate  tail  in  the  plaintifiT,  to 
the  right  heirs  of  the  testator.  The  plaintiff  is  not,  therefore,  ab- 
solute owner,  and  entitled  at  all  events  to  the  money.    Who  the 

^  See  also  fi  AUu  452.^1  Aik.  12.— Saiinrf.  UseSy  ch.Sy  §  7.  art.  14 — 
Chaplin  VB.  Homer,  1  P.  Will  485.— Cm^  vs.  Leslie,  3  WheaUm  R. 
363,578. 

^  Benson  vs.  Benson,  1  P.  WiU,  130. — See  cases  eoUeded  in  note  to 
CoBetvu.  CoOety  1  Mc  12,  noU (LySeeley  ys.  Jago,  1  P.  ^tU,d8% 
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heirs  of  the  testator  are,  entitled  to  such  remainder,  is  not  stated 
in  the  bill,  and  no  inference,  therefore,  can  be  drawn  by  the 
Court  on  this  subject.  In  this  posture  of  the  cause,  where  no 
consent  is  given  by  the  heirs  entitled  to  the  remainders,  it  is 
difficult  for  the  Court  to  say,  that  the  rights  of  the  surviving  trus- 
tee to  the  money  to  fulfil  the  objects  of  the  will,  can  be  intercept- 
ed, at  least  without  making  him  or  his  executors  a  party.  If  the 
bill  had  asserted,  that  he  had  absolutely  assigned  the  funds  to  the 
plaintiff,  or  assented  to  their  being  paid  over  to  him  by  the  agent, 
and  the  agent  had  acted  upon  such  agreement,  and  recognised, 
in  an  unequivocal  manner,  his  title  to  them,  that  might  vary  the 
case.  There  is,  indeed,  an  act  of  Parliament  (40  Geo.  3,  c&. 
36),  by  which  the  Court  of  Chancery  is  authorized  to  order 
money  in  trust  to  be  laid  out  in  land,  to  be  paid  to  the  per- 
son who,  as  tenant  in  tail  of  the  land,  could  bar  the  remain- 
ders by  a  recovery.^^  That  might  possibly  relieve  the  case 
from  some  difficulty,  if  it  were  placed,  with  other  accompani- 
ments, in  the  bill ;  and  if  it  were  shown,  that,  according  to  the 
course  of  chancery,  acting  upon  that  act,  the  plaintiff  would 
DOW  be  entided,  if  the  money  were  in  England,  to  receive  it ; 
or,  at  all  events,  if  it  were  shown,  that  there  were  no  op- 
posing interests  in  the  trustee,  and  there  were  no  means  of 
bringing  him  before  the  Court,  or  he  had.  by  long  acquiescence 
and  agreement,  admitted  the  plaintiff's  right.  For  all  these  pur- 
poses the  bill  is  far  too  equivocal  and  loose  and  general. 

One  circumstance,  however,  of  considerable  significance  as  to 
this  point,  is  the  allegation  in  the  bill  of  an  agreement  between 
Ivers  and  the  plaintiff,  that  Ivers  should  hold  the  funds  in  his 
hands  during  his  life,  and  have  the  interest  thereon,  paying  the 
annuity  to  the  plaintiff's  mother.  But  it  is  not  said,  that  this 
agreement  was  with  the  consent  of  the  trustees,  or  acquiesced  in 
by  them.    It  is  only  stated,  that  Ivers  did  agree,  that  his  execu- 

^  Ltnohn  vs.  LowUmj  5  Fez.  12,  fwtt.^Es  parte  Bennett  6  Fez. 
ll6.^Ex  parte  SUmc^  6  Fez.  ISe^^Ex  parte  HodgtSy  6  Fez.  576. 
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tors  should  account  to  the  plaiDtifT  for  the  principal  after  his, 
hcr9%  decease.  If  this  was  with  the  assent  of  the  trustees,  it 
would  present  one  aspect  of  the  case  strongly  in  favour  of  the 
plaintifl^  though  Moor  vs.  Blagrove  (1  Ch»  Cos.  277)  looks 
the  other  waj.^  If  without  their  consent,  it  would  give  rise 
to  a  question,  how  far  the  Court  would  dispense  with  parties, 
where  the  plaintiff  sought  to  claim  the  funds,  if  not  in  violation 
of  the  trust,  at  least  without  giving  the  trustees  an  opportunity 
of  being  heard.  I  advert  to  these  considerations  in  order  to 
show,  that  the  texture  of  the  bill  is  not  exactly  such  as  enables 
the  Court  to  see  its  way  to  any  final  and  definitive  result.  The 
difficulties  may  not  be  such  as  to  call  upon  the  Court  to  dismiss 
the  bill ;  but  they  show,  that  some  amendments  are  necessary. 

But  the  demurrer  goes,  not  merely  to  the  claim  under  TVe* 
cathick*s  will,  but  to  the  equity  of  the  plaintiff,  as  assignee  of  the 
TimUnsottt.  The  sufficiency  of  the  assignment  is  admitted  by 
the  demurrer.  The  only  question  is,  whether,  upon  such  ad- 
mission, the  assignors,  that  is,  the  executor  of  Trecothick  and 
the  executor  of  the  TomUruotUf  are  necessary  parties.  If  they 
were  without  the  jurisdiction,  and  it  were  so  averred  in  the  biU, 
I  should  upon  the  demurrer  have  great  difficulties  in  deciding, 
that  they  were  necessary  parties.  The  rule  in  equity  seems  to 
be,  that  executors  and  administrators  ought,  in  general,  to  be 
parties  to  suits  affecting  the  estates  of  the  deceased ;  but  this 
rule  may  be  dispensed  with  when  there  is  no  administration,  or 
the  party  is  without  the  jurisdiction.^ 

In  respect  to  cases  of  assignments,  it  has  been  argued  at  the 
bar,  that  the  asdgnor  is  always  a  necessary  party,  and  the  cause 
caofiot  go  on  in  the  name  of  the  assignee  without  him.  For 
this  purpose  the  case  of  Ray  vs.  Femoick  (3  Bro.  Ch.  JR.  25) 
h^  been  relied  on.    That  was  the  case  of  an  assignment  of  a 

99  Su  RusseU  vs.  Clarke'i  Execuian^  7  Cranch,  69,  98. 

»  Cooper's  Eq.  PI.  35,  2  Atk.  51,  510.— 1  Vtm.  95.— Free.  Ch.  83.— 
MiUigan  vs.  Jmkdge,  3  Cranchf  S^. 
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bond  by  an  obligee,  since  deceased,  and  nobody  had  admin- 
istered to  him.  An  application  was  made  for  a  ne  exeat  against 
the  obligor,  at  the  suit  of  the  assignee.  The  Lord  Chancellor 
[Thurlow)  refused  it,  "  because  the  suit,  without  a  representa- 
tive of  the  original  obligee  of  the  note  [bond],  must  be  dis- 
missed for  want  of  parlies."  This  is  the  whole  of  the  report ; 
and  it  is  certainly  very  unsatisfactory,  containing  no  circum- 
stances, which  enable  us  to  see,  whetlier  the  assignment  was 
absolute  or  conditional  only.  In  Cathcari  vs.  Letms  (1  Ves. 
jr.  463),  the  same  doctj-ine  was,  by  the  same  Chancellor,  ap- 
plied to  the  case  of  an  assigned  judgment,  though  his  opinion 
principally  proceeded  on  another  ground.  Here  also,  there  are 
no  circumstances  stated  in  the  report,  enabling  us  to  ascertain 
the  nature  of  the  assignment.  The  case  of  Cooke  vs.  Cooke 
(2  Fem.  36)  is  to  the  same  effect.  But  it  is  a  very  short  and 
loose  note.  Respectable  as  these  dicta  are,  they  do  not  appear 
to  me  well  founded  in  point  of  law,  unless  in  cases  where  the 
assignor  has  some  remaining  interest.  If  his  assignment  be  ab- 
solute and  unconditional,  he  can  have  no  such  interest.  It  is  a 
general  rule,  subject,  however,  to  some  exceptions,  that  no  per- 
son need  be  made  a  party,  who  has  no  interest,  and  against 
whom,  if  the  cause  be  brought  to  a  hearing,  there  can  be  no 
decree.^  A  mere  witness  cannot  be  made  a  party.  Now,  in 
cases  of  absolute  assignments,  the  assignor  has  no  interest ;  no 
decree  could  be  bad  against  him  at  the  hearing ;  and  he  certain- 
ly may  be  made  a  witness.  Upon  what  ground  then  does  the 
objection  stand  as  to  such  person  ? 

But  there  are  cases  of  assignments,  in  which  a  doctrine  con- 
trary to  that  of  Lord  Thurlow  is  maintained,  and  upon  princi- 
ples rational  and  convenient.  In  Kirk  vs.  Clcark  {Prec.  Ch, 
275),  it  was  admitted,  that,  though  cestui  que  trust  must  always 
be  a  party  ;  yet  the  trustee  was  not  to  be  so,  if  he  have  no  in- 

^Fenlon  vs.  Hughes,  7  Fez.  287.— ff/tt^iroWA  vs.  JOavt^,   I   V.  fy 
Beames,  545. 
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terest,  especially,  if  cestui  que  trust  would  undertake  that  he 
should  couform  to  the  decree.  In  Brace  vs.  Harrington  (2  Atk. 
235),  Lord  Hardvncke  said,  "  It  is  not  necessary,  in  every  case 
of  assignments,  where  all  the  equitable  interest  is  assigned  over, 
to  make  a  person,  4vho  has  tlie  legal  interest,  a  party  ;  but  if  an 
obligee  has  assigned  over  a  bond,  and  a  presumption  of  its  being 
satisfied  arises  from  the  great  length  of  time,  &;c.  the  cause  must 
stand  over  to  make  the  representative  of  the  obligee  a  par^,  be- 
cause it  is  possible  the  obligee  himself  may  have  been  paid ; 
and  therefore  necessary  to  have  an  answer,  as  to  that  particular, 
either  from  him  or  his  representative."  The  exception,  here 
suggested,  must,  if  good  at  all,  stand  upon  the  ground,  either, 
that  there  was  a  payment  to  the  obligee  before  the  assignment, 
and  then  it  would  be  a  fraud  upon  all  parties ;  or  afterwards, 
and  then  the  obligee,  as  the  party  ultimately  liable,  ought  to  be 
brought  before  the  Court.  However  this  may  be.  Lord  Hard- 
taicke  lays  down  a  general  rule,  inconsistent  with  that  of  Lord 
Thurlow.  In  HUl  vs.  Adams  (2  Aik.  39),  Lord  Hardvncke 
acted  upon  his  own  doctrine,  holding,  that  ''  where  a  mortgagee 
assigns,  without  the  mortgagors  joining  [in  the  deed  of  assign- 
ment], the  heir  of  the  mortgagor^  in  preferring  a  bill  to  redeem, 
has  no  occasion  to  bring  the  original  mortgagee  before  the  Court, 
for  the  assignee,  as  standing  in  his  place,  will  be  decreed  to 
convey."  In  Chambers  vs.  Goldvnn  (9  V^ez.  264,  268),  Lord 
Eldon  recognised  the  same  doctrine.  The  converse  case  was 
decided  by  Mr.  Chancellor  Kent  in  Whitney  vs.  McKinney 
(7  Johns.  Ch.  R.  144),  that,  upon  a  bill  to  foreclose  a  mortgage, 
the  assignee  of  the  mortgage  may  maintain  the  bill  without 
making  the  mortgagee  a  party.  On  that  occasion  the  learned 
judge  took  a  survey  of  the  authorities,  and  put  the  point,  whe- 
ther the  assignor  ought  to  be  a  party  or  not,  upon  its  true  ground, 
whether  the  assignment  was  absolute  or  not.  The  reasonings  of 
the  Master  of  the  Rolls,  in  Whitworth  vs.  Dams  (1  JP^.  ^  Beames, 
546),  ^f>^s  on  the  same  general  ground.     And  in  Dams  vs. 
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Wood  (4  Price  R.  176),  in  the  Exchequer,  ia  a  suit  by  Mi  in- 
dorsee against  the  acceptor  of  a  lost  note,  it  was  held,  that  the 
drawer  was  not  a  necessary  party. 

The  true  principles  to  be  adduced  from  the  cases  seems  to 
me  to  be,  that  the  assigdbr  need  not  be  a  party,  where  the  as- 
signment is  absolute,  and  he  has  no  interest,  and  is  not,  by  the 
nature  of  the  case,  brought  under  any  new  liability.  If  this  be 
true  generally,  a  fortiori,  the  assignor,  even  if  a  proper  party, 
might  be  dispensed  widi  when  out  of  the  jurisdiction  of  the 
Court.  •  In  the  present  case  the  executors  of  the  Tondinsons 
have  not  the  legal  property  in  them,  for  Trecothick  was  the  sur- 
viving partner,  and  entided  at  law  to  collect  the  efiects  and  ac- 
count to  the  executors  of  the  TomUnsons.  The  latter,  there- 
fore, had  an  equitable  interest  only  in  the  property,  and  a  legal 
right  to  an  account.  But,  as  the  bill  asserts,  that  the  assign- 
ment *was  made  with  the  consent  of  the  trustees  and  executors 
of  Trecothicky  which,  upon  the  demurrer,  must  be  taken  to  be 
true,  that  consent  appears  to  me  at  present  sufficient  to  dispense 
with  the  necessity  of  making  either  the  one  or  the  other  par- 
ties. The  case  of  Moor  vs.  Blagrave  (1  Ch.  Cos.  277)  does 
not  satbfy  my  judgment,  that  a  contrary  doctrine  is  sound,  if 
that  case  cannot  be  distinguished  from  the  present. 

Many  other  topics  have  been  brought  into  discussion  upon 
the  asiignment,  with  which  it  is  not  now  necessary  to  meddle ; 
and  sufficient  unto  the  day  is  the  evil  thereof. 

My  opinion  upon  the  whole  is,  that  the  demurrers  are  too 
broad,  and  not  well  taken  in  their  matter  and  extent,  therefore 
they  must  be  overruled.  The  bill  also  appears  to  me  very  de- 
fecUve  in  its  structure  and  averments;  and  before  it  can  be 
brought  to  a'successful  hearing,  it  ought  to  undergo  many  amend- 
ments, even  if  the  merits  were  altogether  in  its  favour,  upon 
which  at  present  I  have  not  the  slightest  opinion.  It  is  proper 
to  add,  that  every  thing  relied  on  by  way  of  demurrer  may, 
so  far  as  it  goes  to  bar  the  suit,  be  brought  out  as  matter  of  de- 
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fence  upon  the  answer,  and  insisted  upon  therein  witii  all  its  le- 
gal effects. 

Dennurrer  overruled, 

JVble.  After  the  above  decree,  no  further  proceedings  were 
had  on  ^e  plaintiff's  bill,  and  at  a  subsequent  term  it  was  dis- 
continued by  consent. 


AlIjCN  Durant  and  others  vs.  Andrew  Ritchie. 


in  JHoMtaekuteiU  a  feme  covext  may  convey  her  estate  by  deed,  joiniD{(  with  her 
hasbaDd,  as  fully  as  the  same  coald  be  conreyed  in  England  by  a  fine  or 


▲  ajid  B  his  wife  conTeyed  her  estate  to  C  and  bis  heirs,  to  the  use  of  A  and  B, 
daring  their  joint  lives,  and  to  the  use  of  the  survivor  in  fee  simple.  Held,  that 
thit  deed  operated  as  a  feoffment,  and  the  uses  were  well  raised  oat  of  the  seisin 
of  Ck  tad  were  executed  by  the  statute  of  nses. 

Writ  of  entry.  The  cause  came  on  to  be  argued  upon  a 
statement  of  facts  in  the  nature  of  a  special  verdict,  which  was 
as  follows,  viz. 

"  That  said  Andrew  Ritchie  and  Maria  Cornelia^  his  wife,  were 
at  Bottoriy  in  said  district,  on  the  thirteenth  day  of  September, 
A.  D.  1819,  lawfully  seized  in  fee,  in  her  right,  of  the  lands  and 
tenements  demanded  in  the  declaration  ;  and  that  thereafter,  on 
the  same  day,  said  Andrew  and  Maria  Cornelia^  being  so  seized 
in  her  right,  entered  into  the  same,  and  being  dien  of  full  age, 
made  and  executed  the  deed  or  instrument  for  the  consideration 
therein  mentioned,  including  and  comprising  the  said  demanded 
lands  and  tenements,  conveying  the  same  to  John  Knapp  therein 
mentioned,  who  is  not  a  relation  by  blood  or  marriage  to  eithet 
of  the  grantors.  A  copy  of  which  deed  or  instrument  is  hereto 
annexed,  and  makes  part  of  this  case ;  which  deed  was  after- 
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wards  duly  acknowledged  and  recorded  in  the  regbtry  of  deeds 
for  the  county  of  JSTorfolk.  Afterwards,  to  wit,  at  Pom,  id 
France^  on  the  third  day  of  December,  in  the  same  year,  the 
said  Maria  Cornelia  died,  without  ever  having  had  issue. 

It  is  agreed  that  the  demandants  are  two  of  the  next  of  kin* 
and  heirs  at  law  of  the  said  Maria  Cornelia  ;  and  if  the  lands 
and  tenements  demanded,  did  by  law,  on  her  decease,  descend 
to  said  heirs,  would  be  entitled  to  recover  two  undivided  ninth 
parts  of  the  same  lands  and  tenements. 

Therefore,  if  the  Court  are  of  opinion,  on  the  foregoing  state- 
ment, that  the  said  lands  and  tenements  did  not  descend  to  said 
heirs,  then  judgment  shall  be  given  for  the  defendant. 

But  if  the  Court  shall  be  of  opinion,  that  the  said  lands  and 
tenements  descended,  notwithstanding  said  deed,  to  the  heirs  at 
law,  then  judgment  shall  be  given  for  the  demandants. 

It  is  further  agreed,  that  tliis  statement  of  facts  shall,  at  the 
pleasure  of  either  of  the  parties,  be  turned  into  a  special  verdict.'^ 

The  deed  referred  to  in  the  above  statement  was  as  follows : 
"  This  indenture,  of  two  parts,  made  by  and  between  Andrew 
Ritchie^  of  Boston,  in  the  state  of  Massachusetts,  Esq.  and  Ma- 
ria Cornelia,  his  wife,  on  the  one  part,  and  John  Knapp,  of  said 
Boston,  Esq.  on  the  other,  witnesseth,  that  whereas  said  An- 
drew Ritchie  and  Maria  Cornelia  are  seized  in  fee  in  her  right 
of  certain  lands  and  tenements  hereafter  described,  and  they  are 
mutually  desirous  of  settling  the  same  in  manner  hereafter  men- 
tioned. Now,  therefore,  said  Andrew  Ritchie  and  Maria  Cor- 
nelia, in  consideration  of  said  marriage  had  between  them,  and 
for  the  setdement  of  said  lands  and  tenements  to  the  uses  in  this 
indenture  mentioned,  and  also  in  consideration  of  the  sum  of  five 
dollars  paid  tliem  by  said  John  Knapp,  do  hereby  grant,  bar- 
gain, sell,  and  convey  to  said  John  Knapp,  his  heirs  and  assigns, 
the  several  lands  and  tenements  here  following,  viz.  [Here  fol- 
lows a  description  of  the  several  parcels  of  land  conveyed.]     To 
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have  and  to  bold  the  above  lands  and  tenements  to  him  said 
John  Knapp  and  to  his  heirs  and  assigns  for  ever,  but  to  the  use 
of  said  Andrew  Ritchie  and  Maria  Cornelia^  for  and  during 
their  joint  lives,  and  to  the  use  of  the  survivor  of  them,  during 
bis  or  her  life,  and  of  the  heirs  of  such  survivor  in  fee  simple. 
And  said  John  Knapp,  in  consideration  of  the  premises,  hereby 
receives  the  aforesaid  conveyances  to  the  said  uses. 

*^  In  testimony  whereof,  the  said  parties  of  the  first  and  second 
parts,  have  hereunto  interchangeably  set  their  hands  and  seals, 
this  thirteeth  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  nineteen." 

This  deed  was  duly  executed  and  acknowledged  by  said  An- 
drew and  Maria  Cornelia  Ritchie  and  John  Knapp^  and  record- 
ed in  the  Norfolk  registry  of  deeds. 

JUetealfy  for  the  demandants,  argued,  1.  That  by  the  com- 
mon law  a  married  woman  could  not  bar  herself,  or  those  claim- 
ing under  her,  of  any  estate  in  her  own  right,  br  even  of  her 
dower,  by  joining  with  her  husband  in  any  deed  or  conveyance 
whatever.  {Co.  Lit,  124,  a.  note  1,  Cruise  Dig.  Tit.  35, 
eh.  10,  ^  4.) 

That  she  could  not  convey  by  feoffmentj  excepting  where 
there  was  a  special  custom  to  warrant  it  (1  Wood.  Conv.  169 ; 
Shep.  Abr.  ch.  109,  ^  12)  ;  nor  by  bargain  and  scde^  although 
she  might  be  privately  examined  (2  Inst.  673 ;  Keilw.  4,  a) ; 
nor  by  acknowledgment  of  deed  enrolled,  which  would  be  void 
as  to  the  wife.  {Bro.  Faits.  Enroll  14  ;  7  Edw.  4, 5  ;  21  Edw. 
3,  24.)  Nor  would  the  wife  be  bound,  after  the  death  of  the 
husband,  by  an  exchange  of  her  land,  executed  with  her  husband, 
and  the  land  received  in  exchange,  aliened  by  fine.  (1  Ijco.  285  ; 
Cruise,  Tit.  35,  ch.  10,  §  10.)  That  a  letter  of  attorney,  made 
by  husband  and  wife,  to  deliver  their  lease  on  the  land,  would  be 
a  void  delivery  as  to  the  wife,  and  must  be  pleaded  as  the  de- 
mise of  the  husband  only  {fVHson  vs.  RuAcy  Yeh.  1.)  That 
the  rule  was  only  evaded  in  England  by  an  indirect  means,  which 
was  by  a  conveyance  by  fine  and  recovery. 
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It  was  however  conceded,  that  this  rule  of  the  commoa  law 
was  so  far  changed  here,  that  a  husband  and  wife  might  convey 
the  lands  of  the  wife  to  a  stranger, 

2.  That  there  was,  however,  anotlier  rule  of  the  common  law 
applicahle  to  this  case,  and  which  was  also  the  law  of  tliis  state, 
viz.  that  the  wife  should  in  no  way  convey  her  lands,  either  by 
deed  or  devise,  to  her  husband ;  and  that  the  deed  to  Knapp^  in 
this  case,  was  an  attempt,  by  the  husband  and  wife,  to  convey 
her  lands  to.  the  husband  by  a  single  instrument  of  conveyance, 
which  could  neither  be  legally  done  in  England  nor  here. 

That  if  this  instrument  could  take  effect,  it  must  be  as  some 
known  species  of  conveyance,  but  tl>at  there  would  be  found  ob- 
jections to  classing  it  with  any  of  them. 

That  it  was  not  a  feoffment,  because  husband  and  wife  could 
not  make  a  feoffinent  but  by  custom.  Nor  was  this  instrument 
in  the  form  of  a  feoffment ;  the  words  of  a  feoffinent  were  ^'  grant, 
bargain,  sell,  alien,  enfeoff,  and  confirm"  (Bridgnu  Canv^  254, 
298),  or  "grant,  bargain,  sell,  alien,  enfeofl^  and  confiim," 
(3  Wood.  Conv.  247.) 

That  it  could  not  operate,  according  to  the  intention  of  the 
parties,  as  a  bargain  and  sale  to  Knapp^  to  the  use  of  the  husband 
and  wife,  because'that  would  be  a  use  upon  a  use.  It  could  not 
be  considered  as  a  covenant  to  stand  seised,  because  Knapp  was 
not  of  the  blood  of  either  of  the  grantee's. 

3.  That  it  must  then  be  considered  as  some  anonymous  instru- 
ment of  conveyance,  authorized  by  our  usages.  But  wiui  there 
any  usage  which  would  authorize  it  i  There  bad  been  a  usage 
for  husband  and  wife  to  execute  a  bai^ain  and  sale  to  a  stranger, 
who  (if  the  parties  so  pleased)  nugbt  recoavey  to  both,  or  to  the 
husband  akxie,  but  that  there  was  no  custom  to  effect  this  circuit'^ 
ous  operation  by  one  instrument,  nor  did  the  law  allow  of  ic 
That  there  was  only  one  analogous  case,  the  deed  of  Mosu  6iU 
and  wife  to  John  Scott;  and  the  accounts  of  this  case  were  so 
di&rent  and  uncertain,  that  it  could  not  affi>rd  a  foundation  for 
future  adjudication. 
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4.  That  it  might  perhaps  be  said  to  be  a  trust ;  but  there  was 
DO  iDdication  of  any  intention  to  create  a  trust ;  and  although  the 
husband  may  convey  to  the  wife  by  the  intervenlion  of  a  trustee^ 
there  was  no  authority  for  the  wife  to  convey  so  to  the  husband. 
That  a  conveyance  by  way  of  trusty  or  by  use,  was  as  much  a  di- 
rect conveyance  to  the  husband  by  the  wife,  as  a  conveyance  by 
feoffinent  or  bargain  and  sale. 

Prescott  for  the  tenant.  The*  case  finds,  that  the  plain- 
tiffi  are  the  heirs  at  law  of  Cornelia  Maria^  the  former 
wife  of  said  Andrew  ;  that  she  was,  during  her  coverture,  seised 
of  the  demanded  premises,  and  if  she  did  not,  in  some  lawful 
manner,  divest  herself  of  the  same  in  her  life  time,  they  will  be 
entitled  to  recover.  The  tenant  contends,  that  she  did  not  divest 
herself  by  the  deed  set  forth  in  the  case  agreed ;  and  he  says, 

1.  That  this  deed  operated  as  a  feoffinent  with  livery,  and  tlie 
statute  executed  the  uses. 

2.  That  if  it  should  be  considered  by  the  Court,  not  as  a 
feoffinent,  but  as  a  bargain  and  sale,  still  that  the  estate  passed 
by  force  of  it  from  Mrs.  Ritchie,  and  she  was  therefore  divested 
of  it  b  her  life  time* 

Husband  and  wife,  may,  in  this  state,  by  a  joint  deed,  acknow- 
ledged and  recorded,  convey  the  wife's  estate  in  fee,  or  for  any 
less  estate.  This  is  probably  founded  on  the  statute  of  fVUliam 
if  Mary,  ch.  48,  Coh  Laws,  p.  303,  re-enacted  in  stat.  1783, 
cA.  37 ;  1  Mass.  Laws,  110. 

The  wife,  by  the  common  law,  had  authority  to  convey  her 
lands,  and  this  statute  has  only  prescribed  the  manner  of  doing  it. 
Whatever  may  be  the  origin  of  this  power,  it  is  now  established 
by  a  uniform  usage  from  the  first  settlement  of  the  country,  and 
by  a  ^ries  of  judicial  decisions ;  and  half  the  estates  in  the  coun- 
try are  held  under  tides  so  made.  Fowler  vs.  Shearer,  7  Mass. 
R.  20 ;  Dudley  vs.  Sumner,  5  Mass.  R.  463 ;  Breed  vs.  Os- 
good, 12  Mass.  R.  581.  But  whether  this  authority  is  derived 
from  the  statute  or  from  usage,  is  unimportant. 
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If,  then,  husband  and  wife  have  such  power  to  convey  her  in- 
heritance, the  next  question  is,  as  to  the  operation  and  effect  of 
the  deed  in  this  case.  The  tenant  contends,  that  it  has  the  ope- 
ration and  effect  of  a  feoffment  with  liveiy  of  seisin  in  England. 

In  that  country  there  are  two  classes  of  conveyances,  one  of 
which  operates  a  transmutation  of  possession,  and  the  other  does 
not. 

Feofiments  with  livery,  fines,  and  recovery,  and  bargain  and 
sale  and  release  are  of  the  first  class.  Co.  Lit.  271  ;  Plawd. 
300 ;  Cruise  107. 

Deeds  of  bargain  and  sale  and  covenants  to  stand  seised,  are 
of  the  latter.   2  Saund.  42,  43;  Cruise^  107. 

Our  ancestors,  bringing  with  them  the  common  law,  that  real 
estate  was  alienable,  very  early  prescribed  by  statute  the  manner 
in  which  it  should  be  done.  Col.  Laws,  ch.  28,  p.  85.  The 
statute  of  William  fy  Mary^  afterwards  adopted  by  the  statute 
of  1783,  ch.  37,  points  out  the  mode  of  conveyance  by  deed,  ac- 
knowledged and  recorded.  This  deed  is  to  pass  the  lands  to 
the  grantee,  and  not  the  use  merely. 

This  deed  took  the  place  of  livery  of  seisin.  The  framers  of 
the  statute  knew  that  livery  of  seisin  was  necessary  in  England. 
They  meant  to  dispense  with  it,  and  they  substituted  acknowledg- 
ing and  registering.  This  is  the  constmction  that  has  been  put 
on  our  deeds  by  the  best  conveyancers  in  the  state,  and  by 
Courts  of  law.  The  case  of  Thacher  vs.  Gill  was  settled,  after 
argument  and  great  consideration,  by  the  whole  Court.  SuU.  on 
Land  Tit.  208.  In  Marshall  vs.  Fisk,  6  Mass.  R.  32,  Parsons 
C.  J.  says,  **  a  conveyance  by  deed,  acknowledged  and  record- 
ed, is  to  be  considered  as  a  feoffment  without  entry,*^  &;c.  This 
has  stood  for  more  than  thirty  years  the  law  of  the  land,  settled 
by  the  highest  judicial  tribunals.  It  has  become  a  common  assu- 
rance, and  therefore  not  to  be  shaken.   2  Bl.  Com.  339. 

If  this  deed,  acknowledged  and  recorded,  is  to  be  considered 
as  a  feoffinent  with  livery  and  seisin,  then  it  passes  the  estate, 
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and  traosfers  the  possession  to  the  grantee.  The  deed  passes 
the  estate  to  the  grantee  to  hold  to  the  uses  limited  in  the  deed, 
and  the  statute  transfers  the  possession  to  the  use.  3  Salk. 
386  ;  2  BL  328.  The  grantee  has  a  seisin  to  support  the  use, 
and  the  possession  is  immediately  united  to  the  use,  so  that  noth- 
ing is  left  in  the  grantee.  It  is  not  a  limitation  of  a  use  upon  a 
use ;  for  there  is  but  one  use,  that  expressed  in  the  deed.  The 
land,  and  not  the  use,  is  conveyed  by  the  deed. 

If  a  husband  and  wife  may,  in  England,  convey  her  lands  by 

fine  to  his  use,  or  to  their  joint  use,  they  may  do  it  here  by  this 

deed.     A  fine  is  but  a  feo£fment  of  record,  and  a  feme  covert 

conveys  here  by  a  deed  acknowledged  and  recorded,  instead  of 

a  fine. 

It  is  said,  that  in  this  way  a  wife  conveys  direcdy  to  her  hus- 
band ;  but  this  is  not  so ;  the  husband  and  wife  convey  to  a 
stranger.  The  estate  passes  to  the  stranger,  and  the  statute 
transfers  the  possession  to  the  husband  and  wife. 

This  question  also  was  settled  in  the  case  of  Thacher  vs. 
Gitt.  It  was  there  held,  that  die  estate  followed  the  use,  and 
vested  in  GiU  and  wife,  and  in  him  as  survivor.  The  authority 
of  this  case,  in  this  particular,  was  afterwards  recognised  in  Mar- 
shall vs.  Fisk,  and  has  been  ever  smce,  as  well  as  before,  acted 
on  as  a  rule  of  property. 

2.  If  this  deed  should  be  construed  by  the  Court  to  be  a  deed 
of  bargain  and  sale^  the  estate  passed  by  it  from  Mrs.  Ritchie. 

By  the  execution  of  this  deed  Ritchie  and  wife  became  seised 
to  the  use  of  Knapp^  and  the  statute  transferred  the  possession  to 
him.  Cruise,  66;  2  Ins.  672;  4  Reeves,  161 ;  2  Bl  Com.  338, 
137;  PImod.  301. 

The  deed  itself  did  not  transfer  the  legal  estate  to  Knapp, 
but  was  only  a  covenant  to  convey  it.  The  statute  vested  the 
possession.  The  bargain  and  sale  vests  the  use,  and  the  statute 
the  possession.    Bl.  Com.  338 ;  Cro.  Jac.  690. 
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The  fee  then  was  vested  in  Knapp^  but  a  further  use  was  lim- 
ited over,  which  is  a  use  upon  a  use,  which  is  not  allowed. 
This  last  use  cannot  be  supported  in  a  Court  of  law ;  it  is  a  mere 
nullity.  2  Bl.  335.  But  although  void  as  a  use,  it  will  be 
supported  in  a  Court  of  Equity  as  a  trust.  Saund,  113 ;  Shep.  T. 
505,  67  ;  Cruise,  Tit.  12,  cA.  2,  ^  11,  12,  24 ;  J 1  Johns.  Rep. 
630.    This  Court  therefore,  as  a  Court  of  Equity,  will  support  it. 

But  if  the  Court  will  not  support  the  last  use  as  a  trust,  never- 
theless the  legal  estate  passed  out  of  Mrs.  Ritchie  for  a  valuable 
consideration.  The  deed  to  Knapp  was  not  void,  nor  wholly 
inoperative,  but  only  void  as  to  the  second  use. 

Steams,  in  reply.  Two  positions  are  taken  by  the  ten- 
ant. 1.  That  the  deed  in  this  case  is  to  be  deemed  a  feoff- 
ment, or  equivalent  to  a  feoflfment  with  livery  of  seisin.  The 
use  limited  to  the  feofibrs  executed  by  the  statute  of  uses. 

2.  That  if  necessary,  it  is  to  be  considered  a  bargain  an'd  sale ; 
the  first  use  to  Knapp  executed,  so  as  to  vest  the  fee  in  him ; 
the  second  use  limited  to  the  bargainors  not  executed,  but  creating 
a  trust,  to  be  protected  by  the  Court ;  at  all  events,  that  the  fee 
passed  from  Mrs.  Ritchie,  and  she  did  not  die  seised. 

It  is  admitted,  that  by  the  law  of  England  a  feme  covert  can- 
not make  a  deed  to  pass  her  estate,  except  by  fine  or  recovery. 
But  it  is  said,  that  there  is  an  immemorial  usage  in  ^eu>  England 
for  married  women  to  join  with  their  husbands  in  a  deed. 

It  is  not  to  be  questioned,  that  there  is  a  usage  for  femes  covert 
to  convey,  but  this  custom  is  to  be  strictly  followed. 

What  kind  of  deed  should  be  made,  and  what  is  the  custom 
of  the  country,  must  be  determined  by  referring  to  the  law  of 
England  and  the  law  and  usage  here. 

Mr.  Reed  resolved  this  custom  into  JSTew  England  common 
law,  and  Judge  Trowbridge  attempted  to  derive  it  from  the 
statute  of  9  WiU.  3. 

But  from  whatever  source  derived,  such  conveyances  by  hus- 
band and  wife  were  not  deemed  feofiraents.    In  Wghee  vs.  jRtce, 
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5  Mass.  R.  353,  Parsons  C.  J.  says,  ^'  a  convejance  by  deed, 
duly  acknowledged  and  recorded,  is  by  our  statute  of  inrolments 
equivalent  to  livery  of  seism  ;"  but  be  does  not  say  that  it  is  a 
feoffment^  or  to  operate  like  one.  But  the  authority  chiefly  re- 
lied on  by  the  tenant  is  the  case  of  Thacher  vs.  Omansj  deter- 
mined by  the  Supreme  Court  in  the  year  1793.  The  (pinion  of 
Chief  Justice  Dana  takes  the  same  positions  which  are  contended 
for  by  the  tenant  in  the  case  at  bar,  and  supports  it  with  the  same 
course  of  reasoning. 

Judge  Trowbridge  found  insuperable  difficulties  to  considering 
that  conveyance  a  feoffinent,  and  called  it  a  bargain  and  sale,  or 
a  covenant  to  stand  seised.  Chief  Justice  Dana  found  equal 
difficuMes  in  conadering  it  a  bargain  and  sale,  or  a  covenant  to 
stand  seised,  and  concluded,  that  it  must  operate  as  a  feoffinent, 
and  derives  it  from  9  JViU,  3. 

But  I  conceive,  a  different  construction  is  to  be  put  upon  that 
statute.  That  statute  had  two  objects ;  one  was  to  give  immedi- 
ate operation  to  deeds ;  the  other  to  require  recording  at  length ; 
but  there  was  no  mtention  to  change  the  nature  of  the  deed. 

But  admitting  the  construction  of  the  statute,  as  to  common 
cases  of  deeds  by  other  persons,  still  it  is  not  to  be  extended  to 
the  case  of  a  feme  covert. 

Considering  the  conveyance  as  a  bargain  and  sale,  the  use 
could  not  be  executed,  and  would  avoid  the  deed. 

It  cannot  be  considered  as  a  trust,  because  there  was  no  in- 
tention to  create  one  by  the  parties. 

I  conceive  therefore,  that  by  this  conveyance  the  land  was  not 
passed  out  of  Mrs.  Ritchie^  and  she  died  seised. 

Stort  J.  This  cause  has  been  argued  with  great  learning 
and  ability,  and  the  topics  brought  into  discussion  have  been  in  a 
great  measure  exhausted.  The  question  is,  whether  the  deed  of 
Mr.  and  Mrs.  Ritchie  was,  under  the  laws  of  Massachusetts^  suf- 
ficient to  convey  her  estate  in  the  land  in  controversy  to  the  uses 
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expressed  in  the  deed ;  if  it  was,  then  the  demandants  are  bar- 
red ;  if  not,  then  they  are  entitled  to  recover  as  heirs  at  law. 

If  this  question  were  to  be  tried  solely  upon  principles  of  the 
common  law,  it  might  be  easily  disposed  of;  for,  except  in  some 
places,  where  peculiar  customs  prevail,  and  have  been  sanction- 
ed, the  wife  can  make  no  valid  conveyance  of  her  estate  but  by 
fine  or  common  recovery,  which  are  matters  of  record.  In  these 
cases  she  is  examined  by  the  Court,  «id  her  assent,  widiout  the 
compulsion  of  her  husband,  is  ascertained.  When  a  fine  or  re- 
covery of  the  wife's  estate  is  had,  she  may  job  her  hud^and  in 
the  deed  to  lead  or  declare  the  uses.  She  cannot  alone  dedlare 
them ;  but  if  her  husband  alone  declares  them,  it  will  be  pre- 
sumed to  be  with  her  consent.^ 

A  feoffment  or  other  grant,  by  the  hu^and  and  wife,  of  the 
wife's  estate,  not  being  matter  of  record,  is  therefore  held,  not 
merely,  to  be  voidable,  but  absolutely  void.^  What  was  the  origi- 
nal ground,  upon  which  this  general  disability  of  femes  covert  was 
established  at  the  common  law,  it  is  not  perhaps  very  easy  to  d^ 
termine.  It  may  have  arisen  from  the  artificial  rule,  that  her 
separate  existence  is  merged  or  suspended  during  the  cover- 
ture ;  ^  or,  what  Is  more  probable,  fix>m  the  fear,  that  her  acts 
during  the  coverture  might  be  exacted  by  the  influence  or  com- 
pulsion of  her  husband.  The  exception  introduced  in  favour  of 
fines  and  common  recoveries,  countenances  the  latter  supposition. 
For  though  doubdess  in  their  origin  these  were  presumed  to  be 
adversary  suits ;  yet  the  principal  reason,  assigned  in  the  books 
for  their  conclusiveness  upon  the  estate  of  the  wife,  is,  that  her 
voluntary  assent  is  ascertained  by  the  secret  examination  of  the 

1  ComynU  Dig.  Baron  i{  JFVme,  G,  1,  2,  4.^1  BL  Com.  444 ^  BL 

Com.  2&,  355.— Cruwc  on  Uses,  p.  132,  138,  art.  195,  196,  198.— 
1  Roper,  Husband  fy  Wife,  53. — Shepp.  ToucL  p.  39. 

9  2  Bl.  Com.  793.^Shepp.  Touch.  54, 200. 

S  Co.  Litt.  112,  a  187,  h.^Com.  Dig.  Baron  if  Feme,  D. 
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Court.'*  Be  this  as  it  may,  the  rule  and  the  exceptioii  are 
equally  well  settled,  and  cannot  now  adnut  of  controversy. 

But  the  present  case  is  to  be  decided,  not  by  the  commoa  law, 
but  by  the  local  law  of  MassadtuHtts  ;  and  this  Court  is  bound 
to  decide  all  controversies,  touching  the  tides  and  transfers  of  real 
estates,  by  the  same  rules  as  the  judicial  tribunals  of  the  stats. 
Id  this  respect  it  administers  merely  the  lex  loci. 

By  the  law  of  Massackusetis  a  feme  covert  may  convey  her 
estate  by  deed,  duly  executed  by  herself  and  her  husband.  This 
is  not  disputed,  and  indeed  has  so  long  prevailed  as  an  uncontest- 
ed principle,  that  it  wotdd  be  a  waste  of  time  to  trace  its  recog- 
lution  in  our  Courts.^  The  origin  of  this  principle  has  been  mat- 
ter of  some  discussion ;  and  very  learned  minds  hare  differed  in 
opinion  on  this  subject ;  some  resolvbg  it  into  a  mere  J^^ew  Eng" 
land  usage  in  very  remote  times ;  and  others  deeming  it  a  just 
construction  of  the  statute  of  conveyances  of  9  WtlL  3,  ch.  7. 

When  our  ancestors  came  to  this  country,  they  brought  with 
them»  and  adopted  so  much  of  the  common  law,  as  was  appli- 
cable to  their  situation.  Fines,  as  a  mode  of  conveyance,  do  not 
appear  ever  to  have  been  adopted  in  the  country ;  and  comnx>n 
recoveries,  though  resorted  to  for  other  purposes,  are  not  known 
to  have  been  used  for  the  transfer  of  the  estates  of  femes  covert. 
In  England  they  could  in  general  only  be  passed  in  the  Court 
of  Commoa  Pleas ;  and  neither  the  Court  of  King's  Bench  nor 
Exchequer  were  competent  to  entertain  them.^  And  it  is  not 
surprising  that  a  jurisdiction,  exclusively  exercised  by  one  Court 
there  for  a  particular  purpose,  should  not  have  found  an  early 
place  in  our  jurisprudence.  The  alienation  of  land  was,  however, 
generally  favoured  in  the  colony ;   and  it  would  be  matter  of 

*  2 BL  Qm,  351, 355.--1  Bl  Com.  444.— Com.  Dig.  Baron]^  Feme, 
0. 1,  2,  4,  H.—Shepp,  Epitome,  p.  7^.--Shepp.  Touch.  38. 

6  Fnder  vs.  Shearer,  7  JHfass  R.  21. — Dudley  vs.  Sumner,  5  Mass.  R. 
40^— Reed  vs.  Osgood,  12  J^ass.  R.  525. 

«  Shepp.  Touch.  8,  9,  39.— Com.  Dig.  Fine,  Z>^— 2  Bl.  Com.  349, 
3S0, 351.— Com.  Dig.  CourU,  C. 
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astonbhment,  if  some  mode  was  not  in  practice,  by  which  femes 
covert  could  convey  their  estates.  No  express  mode  is  pointed 
out  by  any  colonial  statute ;  and  there  does  not  exist,  even  to  the 
present  day,  any  general  statutable  regulation  on  the  subject. 

In  1640  the  Colonial  Legislature  passed  an  act,  declaring  that 
no  mortgage,  bargain,  and  sale,  or  grant  of  any  houses,  lands,  Sec* 
when  the  grantor  remained  in  possession,  should  be  of  force,  ex- 
cept against  him  and  his  heirs,  unless  the  same  should  be  ac- 
knowledged before  some  magistrate,  and  recorded  in  the  County 
Court ;  and  the  recording,  as  provided  by  the  act  of  1641, 1642, 
does  not  seem  to  have  been  intended  of  the  whole  deed  at  large, 
but  of  "  the  names  of  the  grantor  and  grantee,  the  thing  and 
estate  granted,  together  with  the  date  thereof."  In  1652  another 
act  was  passed,  declaring,  "  that  henceforth  no  sale  or  alienation 
of  houses  or  lands,  withinin  this  jurisdiction,  shall  be  holden  good 
in  law,  except  the  same  be  done  by  deed  in  toriting^  under  band 
and  seal,  and  delivered,  snd  possession  given  upon  part^  in  the 
name  of  the  whole,  by  the  seller  or  his  attorney,  so  authorized 
under  hand  and  seal ;  unless  the  deed  be  acknowledged  and  re^ 
corded  according  to  law"  Here,  the  first  part  of  the  enactment 
provides  for  a  livery  of  seisin,  and  thereby  makes  the  conveyance 
a  feoffinent ;  and  the  latter  part  substitutes,  as  an  eqiuvalent  of 
equal  notoriety  and  effect,  the  acknowledgment  and  record  of 
the  deed.  So  that  by  the  latter,  the  conveyance  becomes,  as  to 
all  legal  purposes,  either  a  feoffinent,  or  a  conveyance  of  equal 
power  to  transmute  the  possession  and  tide. 

This  is  the  substance  of  the  colonial  legislation.  After  the 
charter  of  1692,  the  subject  was  again  taken  up  by  the  Legisla- 
ture ;  and  by  the  provincial  act  of  9  William  3,  ch.  7,  it  was  de* 
clared,  ^'  that  henceforth  all  deeds  or  conveyances  of  any  houses 
or  lands  within  this  province,  signed  and  sealed  by  the  par^  or 
parties  granting  the  same,  having  good  and  lavjful  right  or  au^ 
ihority  thereto^  and  acknowledged  by  such  grantor  or  grantors 
before  a  justice  of  the  peace,  and  recorded  at  length  in  the  regis- 
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try  of  the  county,  where  such  houses  or  lands  do  lie,  shall  be 
▼alid  to  pass  the  same,  vsithovi  any  other  act  or  ceremony  in  the 
law  wkatsoever.^^  This  statute  remained  in  force  until  after  the 
revolution  ;  and  having  been  revised  by  the  act  of  1783,  cA.  37, 
remains  in  substance  the  present  law  of  this  commonwealth. 

It  is.  observable,  that  this  statute  of  9  fVUL  3,  dispenses  en- 
tirely with  livery  of  seisin,  'by  declaring,  that  the  deed  or  con- 
veyance, duly  executed,  acknowledged,  and  recorded,  shall  be 
valid  to  pass  the  estate  ^'  rmthout  any  other  act  or  ceremony  in 
the  law  whatsoever  J^  '^    The  act  or  ceremony,  here  alluded  to, 
.   doubtless  is  livery  of  seisin,  without  which  a  deed  of  feoffment  at 
common  law  was  not  sufficient  to  pass  an  estate  of  freehold.^ 
The  statute  gives  no  description  of  any  particular  kind  of  deed 
or  conveyance,  such  as  feoffment,  bargain  and  sale,  lease  and 
release,  &;c.  nor  does  it  express  any  thing  as  to  tlie  operative 
words  which  it  shall  contain.     Any  deed,  any  conveyance,  grant- 
ing the  estate  by  any  words,  expressing  a  clear  intention  to  trans- 
fer tlie  same,  is  sufficient.      The  statute  looks  not  to  the  particu- 
lar form  of  the  deed,  but  to  its  substance,  as  conveying  the  title 
of  the  grantor;  and  gives  it  full  effect  by  its  own  transcendant 
authority.     It  transmutes  the  title  and  possession  as  perfectly  as 
it  could  be  done  by  any  kind  of  conveyance.     In  short,  as  has 
been  observed  by  a  very  learned  judge  (Chief  Justice  JJana)^ 
to  whose  opinion  I  shall  have  occasion  more  fully  to  refer  here- 
after, ''  this  statute  was  evidently  made  to  introduce  a  new  mode 
of  creating  or  transferring  freehold  estates  in  corporeal  heredita- 
ments" (i.  e,  new  to  the  common  law),  "  viz.  by  deeds,  signed, 
sealed,  acknowledged,  and  recorded,  as  the  statute  mentions.     It 
does  not  prescribe  any  particular  kind  of  deeds  or  conveyances,  but 
is  general,  and  extends  to  all  kinds  of  conveyances."     The  deed 
operates  in  such  manner  as  may  best  effectuate  the  intention  of 

7  See  Pidftt  vs.  Ttfler^  4  Mass.  R.  5ii.-~Highbee  vi.  Bice^  5  Mats.  R, 
^Q.-'^MarshaU  vs.  Fisk^  6  J^ass.  JR.  24. 

•  2  J».  Own.  311. 
I  vou  TV*.  8 
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the  parties.  It  may  operate  as  a  feoffment,  a  bargain  and  sale, 
a  covenant  to  stand  seised  to  uses,  a  release,  or  a  confirmation, 
as  the  circumstances  may  require.  This  has  been  the  uniform 
construction  put  upon  the  statute  by  our  courts ;  and  perhaps 
our  deed  of  conveyance  may  most  aptly  be  denominated,  in  the 
largest  sense  of  the  common  law,  a  grant.^  In  Marshall  vs.  Fisk 
(6  Mass.  R,  24,  32)  Chief  Justice  Parsons  said,  "  a  convey- 
ance of  land  may  here  be  considered  as  any  species  of  convey- 
ance necessary  to  effect  the  intent  of  the  parlies,  and  not  repug- 
nant to  tlie  terms  of  it."  "  It  may  have  the  effect  of  a  feoffinent, 
without  an  actual  entry  of  the  grantee."^** 

It  is  farther  observable,  that  the  statute  uses  the  expression, 
deeds,  &c.  signed,  fcc.  by  the  party,  &c.  "  having  good  and 
latuful  right  or  auilwrity  thereto,^'*  It  was  upon  this  clatlse,  that 
the  late  Judge  Trowbridge  founded  his  opinion,  that  the  authori- 
ty of  the  husband  and  wife  to  convey  her  estate  was  derived 
from  this  statute.  The  argument  was  to  this  effect.  By  the 
common  law,  husband  and  wife  can,  by  a  particular  mode  of  con- 
veyance, viz.  fine  or  recovery,  pass  her  estate ;  they  are  there- 
fore persons  "  having  good  and  lawful  right  or  authority  thereto," 
and  consequently  grantors  entitled  to  convey  within  the  purview 
of  the  statute."  To  me  there  appears  much  force  in  this  reason- 
ing. But  Chief  Justice  Parsons  has  thought  this  opinion  ill- 
founded.  "  One  objection  to  this  reasoning  is  (says  he),  that  ac^ 
cording  to  the  practical  construction  of  the  statute  it  proves  too 
much.  For  tenant  in  tail  can  convey  by  common  recovery  ;  yet 
it  was  never  supposed,  that  under  this  statute  he  could  convey, 
60  as  to  bar  his  issue,  or  those  in  remainder  or  reversion."  ^ 
Now  the  force  of  this  objection  is  somewhat  diminished  by  the 

9  Sec  Co.  LUt.  284,  a.  note,  1, 301,  h.—Skepp.  Epitome,  ch.  93,  p.  625.— 
Dudley  vs.  Sumner,  5  Mass.  R.  472. — Livermore  vs.  Bagley,  3  Mcus.  R. 
487.-2  SaumL  R.  96,  and  noU  (1.) 

10  See  also  Knox  vs.  Jenks,  7  Mass.  JR.  488. 

11  Fowler  vs.  Shearer,  7  Mass.  JR.  14,  21.  12  Md. 
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consideration,  that  this  construction  ot  the  statute,  as  to  tenants  in 
tail,  does  not  appear  ever  to  have  passed  under  judicial  cogni- 
zance; and  probably  never  became  matter  of  controversy,  as 
&om  very  early  times  common  recoveries  were  used  in  the  pro- 
vince to  bar  entails.  It  is  not  to  be  presumed,  when  a  known 
and  approved  mode  of  barring  entails  was  practised,  that  another 
mode,  which  was  open  to  question,  would  be  resorted  to.  But 
the  case  of  tenant  in  tail  does  not  strike  me  to  be,  to  all  intents 
and  purposes,  ad  idem.  There  are  at  least  some  distinctions, 
which  would  deserve  considerasion,  if  the  point  were  now  in 
judgment.  A  feme  covert,  having  the  fee  in  herself,  is  absolute 
owner  of  the  whole  estate ;  and  when  she  parts  with  it  by  fine  or 
recovery,  she  parts  with  no  more  tlian  her  present  title  to  the 
estate.  But  it  is  not  exacdy  so  in  respect  to  tenant  in  tail.  He 
is  not  absolute  owner,  but  he  is  special  owner,  per  formam  doni. 
If  he  is  of  perfect  capacity,  and  sui  juris,  his  deed  will  convey  no 
more  than  a.  base  or  voidable  fee,  and  will  not  exclude  his  heirs, 
per  formam  doni.^^  Even  a  fine  by  a  tenant  in  tail  bars  only  his 
own  issue ;  it  does  not  affect  subsequent  remainders ;  but  cre- 
ates a  base  or  qualified  fee,  determinable  upon  the  failure  of  the 
issue  of  the  person,  to  whom  the  estate  was  granted  in  tail ;  up- 
on which  event  the  remainder  man  may  enter.^^  It  is  true,  that 
if  he  omits  to  enter  within  five  years  after  his  title  accrues,  he  is 
barred  by  statute,  if  the  fine  be  levied  with  proclamation.  But 
this  is  true  also  as  to  strangers ;  and  it  operates  by  the  same  rea- 
son, as  other  statutes  of  limitations.  A  common  recovery  by 
tenant  in  tail  admits  indeed  of  a  very  different  consideration.  A 
fine  operates  only  as  an  extinguishment  of  the  estate  tail,  and 
passes  a  base  or  qualified  fee.  But  a  common  recoveiy  does 
not  operate  in  that  manner  ;  for  a  common  recovery  passes  not  a 
base  fee,  but  a  full,  absolute,  unlimited,  and  rightful  fee,  and  is  to 

^3  Ctm.  Dig.  Estate,  B.  QQ,  24, 33 Discontinuance,  A.  4,  B.— Jfa- 

Ml  vs.  Ctarluj  Saik,  618. — Martin  vs.  Strachan,  5  Term  R.  107,  note. 

14  2  Bl.  Com.  355,  356, 357,  and  Christian's  noU  (3).— 5  T.  R.  108. 
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be  considered  as  the  proper  conveyance  of  a  tenant  in  tail,  and 
passes  the  fee  in  the  same  manner,  as  the  fee  is  passed  by  a  feoff* 
ment  of  tenant  in  fee.  Such  is  the  language  of  Lord  Chief  Jmh 
dee  LeCy  in  delivering  the  opinion  of  the  Court  in  Martin  vs. 
Strachan,  5  Term  Rep.  107,  note.  But  this  proceeds  upon  a 
fiction  ot  law  of  the  recompense  by  the  recovery  over  against 
the  vouchee..  So  that,  as  the  same  learned  judge  said  on  the 
same  occasion,  a  common  recovery  may  be  considered,  in  seve- 
ral respects,  as  to  a  tenant  in  tail,  and  as  to  a  remainder  man. 
As  to  tenant  in  tail,  it  is  a  conveyance  by  consent ;  and  as  to  the 
remainder  it  is  a  bar  involuntary.  As  to  tenant  in  tail  it  is  a 
grant  in  the  per;  as  to  the  remainder,  it  has  the  credit  of  are- 
eovery  upon  title  ;  and  therefore  a  tenant  in  tail  alone  limits  all 
the  uses  upon  such  recovery,  and  he  in  remainder,  nolens  vohnsj 
is  bound.  At  the  common  law  a  tenant  in  tail  had  a  fee  simple 
conditional,  and  the  donor  had  only  a  possibility.  He  might 
alienate  by  feoffment  before  issue  bom,  and  the  donor  could  not 
enter  for  a  forfeiture,  and  this  feoffment  barred  the  issue.  After 
issue  born  he  might  alienate,  and  thereby  bar  both  issue  and 
donor.  By  having  issue  the  condition  was  considered  as  per- 
formed to  three  purposes,  to  alienate,  to  charge,  and  to  forfeit. 
The  statute  de  donis  took  away  the  power  of  alienation  ;  but  t^ 
did  not  change  the  nature  of  the  estate^  or  the  course  of  descent. 
Under  that  statute  the  judges  held,  that  the  tenant  in  tail  had  not 
a  fee  simple ;  but  they  made  dividual  estates,  a  particular  estate 
in  the  donee,  and  the  reversion  in  the  donor.  But  when  com- 
mon recoveries  were  introduced,  these  in  effect  revived  the  old 
law,  and  reduced  the  estate  of  the  donor,  or  remainderman,  , 
again  to  a  mere  possibility.^^ 

The  cases  then  of  tenant  in  tail,  and  feme  covert,  are  not  ne- 
cessarily to  be  governed  by  the  same  principle.  She  is,  to  all 
intents  and  purposes,  the  absolute  owner  of  the  fee  without  any 

u  Mcaiin  vs.  Strachan^  5  Term  E.  107,  fiole.— Co.  LUL  Id.—Com. 
Dig.  Estates,  B.  27. 
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remainder  in  others.  He  has  not,  strictly  speaking,  the  absolute 
ownership  of  the  fee,  though  he  has,  by  a  commoa  reovery,  the 
power  of  acquiring  or  passing  it;  but  until  such  recovery  he 
holds  for  the  issue  per  formam  doni,  and  there  is  a  subsisting 
estate  in  the  reversioner  or  remainderman,  whether  it  be  esteem- 
ed an  interest  or  a  mere  possibility.  She  is  not  disquali6ed  by 
the  common  law  from  conveying ;  but  her  conveyance  is  re- 
quired to  be  by  some  solemn  act  of  record,  whereby  her  consent, 
upon  examination,  may  be  known  to  be  free  and  voluntary.  The 
tenant  in  tail,  on  the  other  hand,  though  competent  by  the  com- 
mon law  to  alien  the  fee,  is,  by  the  statute  de  danis^  deprived 
of  that  power ;  and  has  re-acquired  it  only  by  a  fiction  of  law, 
an  imaginary  recompense,  whereby  he  is  enabled  to  defeat  the 
title  of  his  own  issue  and  those  in  remainder.  It  is  not  stricdy 
the  exercise  of  a  right ;  but  the  exercise  of  a  power,  which  by 
consequence  defeats  the  rights  of  others. 

Now  I  do  not  say,  that  a  Comt  might  not,  in  the  exercise  of  a 
liberal  construction,  hold  a  tenant  in  tail,  within  the  statute  of 
9  Witt.  3,  as  a  party  "  having  good  and  lawful  right  and  author- 
ity" to  grant  the  estate  in  fee,  upon  the  ground,  that  the  law 
would  enable  him  so  to  do  by  a  common  recovery.  But  there 
might  be  considerations  growing  out  of  the  peculiar  nature  of  his 
estate  and  the  rights  of  third  persons,  which  might  induce  a 
Court  to  pause,  when  it  might  readily  allow  a  feme  covert  to  be 
within  the  clause.  And  the  very  circumstance,  that  common 
recoveries  have  always  been  in  use  in  the  province  to  bar  en- 
tails, and  never  to  pass  the  estate  of  a  feme  covert,  would  go  far 
to  show,  that  such  a  distinction,  having  some  grounds  to  support 
it,  had  in  fact  prevailed.  Judge  Trowbridge^s  opinion,  as  to  the 
origin  of  the  usage  of  femes  covert  to  convey,  is  not  therefore 
I  overturned  by  the  objection,  that  it  proves  too  much.      Chief 

Justice  Dana  evidently  inclined  to  the  same  opinion  as  Judge 
Trowbridge. 

I 
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Other  eminent  persons  have,  however,  entertamed  a  different 
view  of  the  subject,  and  resolved  the  usage  into  mere  New  Eng- 
land common  law,  the  origin  of  which  is  unknown.^^  It  would  ill 
become  me  to  attempt  the  difficult  task  of  reconciling  these  diver- 
sities of  judgment,  magnas  componere  lites ;  nor  should  I  have 
thought  it  necessary  to  enter  at  all  into  an  examination  of  the 
matter,  if  a  strong  argument  had  not  been  pressed  for  the  de- 
mandants, upon  the  ground  of  its  being  a  mere  usage,  unauthor- 
ized by  statute.  If  I  might,  however,  be  permitted  to  hazard 
a  conjecture,  it  would  be,  that  the  practice  of  femes  covert  con- 
veying their  estates  by  deed  prevailed  antecedently  to  the  pro- 
vincial statute  of  Will.  3,  and  possibly  was  grounded  upon  the 
general  terms  of  the  colonial  act  of  1 652  ;  and  tliat  being  then 
well  known,  the  words  of  the  statute  "  having  lawful  right,  &c." 
were  inserted  to  comprehend  and  affirm  it. 

But  be  the  origin  of  the  usage  what  it  mzy^  it  has  prevailed 
beyond  the  memory  of  man,  and  has  become  a  common  assu- 
rance in  the  country,  and  cannot  now  be  shaken  without  over- 
turning innumerable  titles,  and  the  most  solemn  adjudications  of 
our  Courts. 

This  is  admitted  by  the  counsel  for  the  demandants ;  and  it  is 
now  necessary  to  examine  the  objections  taken  by  them  to  the 
deed,  under  which  the  tenant  claims. 

The  first  objection  is,  that  though  a  feme  covert  may  convey 
her  estate  by  deed  jointly  with  her  husband  ;  yet  this  is  by  usage 
merely,  and  the  usage  has  extended  only  to  conveyances  to  third 
persons,  and  not  to  conveyances,  where  the  uses  were  reserved 
to  the  husband,  or  the  husband  and  wife,  in  the  same  deed  ; 
and  that  by  the  common  law  the  husband  cannot  convey  to  the 
wife,  nor  the  wife  to  the  husband. 

In  respect  to  the  common  law,  the  unity  of  persons,  which 
arises  from  the  relation  of  husband  and  wife,  certainly  prohibits 

10  Fowl^  vs.  Shearer,  7  J^daa.  R.  14, 21. — Ihidley  vs.  Sumner,  6  Mass, 
R.  461^  Osgood  vs.  Breedj  12  Mass.  R.  581. 
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a  direct  and  immediate  conveyance  from  one  to  the  other  from 
having  any  legal  effect."  But  either  may,  at  the  common  law, 
indirectly  convey  to  the  other  through  the  medium  of  a  trustee, 
or  by  any  conveyance,  which  operates  a  transmutation  of  pos- 
session. Thus,  a  man  may  make  a  feoffment,  or  other  convey- 
ance, to  the  use  of  his  wife,  and  the  estate  will  be  executed  in 
her  by  the  stdtute  of  uses  of  27  Hen.  8.^^  And  by  a  fine  or 
recovery  the  husband  and  wife  may  declare  the  uses  of  the 
wife's  estate,  either  to  the  husband,  or  husband  and  wife,  as  well 
as  to  any  third  person.^®  In  short,  they  have  as  effectual  power 
to  declare  the  uses  in  such  case,  as  any  third  persons  can  have  ; 
for  the  old  estate  is  gone  by  the  fine  or  recovery,  and  the  use  is 
a  new  estate  having  operation  by  the  statute  of  uses.*^  So  that, 
so  far  as  the  objection  rests  on  a  general  disability  by  the  com- 
mon law,  it  is  not  sustained,  for  it  does  not  exist.  The  estate  of 
the  feme  covert,  whenever  it  can  be  conveyed  by  her  at  all,  can 
be  conveyed  to  any  uses  whatsoever,  and  as  well  to  the  use  of 
her  husband,  as  to  any  other  use.  And  if  the  present  convey- 
ance had  been  by  fine  or  common  recovery,  the  uses  declared 
by  the  deed  would  have  been  good  and  effectual  in  law. 

Then,  as  to  the  other  part  of  the  objection  in  respect  to  the 
extent  of  the  usage,  it  is  admitted,  that  the  case  must  be  brought 
within  the  usage.  But  what  is  the  usage  ?  It  is,  that  the  hus- 
band and  wife,  joining  in  a  deed,  may  convey  her  lands  so  as 
to  bar  her  and  her  heirs.  It  is  not  confined  to  any  particular 
kind  of  conveyance,  or  to  any  particular  persons.  Whatever 
is  the  conveyance,  and  whoever  are  the  parties,  if  it  is,  in  point 
of  law,  competent  in  other  respects  to  pass  the  estate  to  them, 
the  usage  gives  it  complete  validity.     It  is  incumbent  upon  those, 

"  Co.  LUt  112,  ou— Com.  Dig.  Barm  if  Ftme^  D.  1. 
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who  set  up  aD  exception  to  the  generality  of  the  usage,  to  estab- 
lish its  existence.  If  not  established,  then  the  Court  must  deal 
with  it  by  analogy  to  other  well  known  principles.  There  seems 
to  be  no  reason,  why,  if  a  feme  covert  may  convey  her  estate 
to  any  uses  whatever  by  fine  or  feoffinent  in  England,  she  may 
not  convey  her  estate  to  the  like  uses  here  by  her  deed.  The 
law,  in  each  case,  gives  her  the  general  authority  to  convey  her 
estate,  and  there  is  no  more  reason  for  restricting  it  in  the  one 
case,  than  in  the  other.  K  indeed  a  restriction  exists,  it  must  be 
submitted  to ;  but  the  usage  embodies  none  in  its  general  form ; 
and  since  it  leaves  the  wife  at  liberty  to  pass  her  estate  by  deed. 
It  leaves  the  conditions,  uses,  and  limitations,  in  like  manner,  at 
the  option  of  the  parties.  Indeed,  the  objection  itself  admits, 
that  by  two  separate  deeds,  one  from  the  husband  and  wife  to  a 
stranger,  and  from  him  back  to  the  husband  and  wife  to  uses,  the 
estate  of  the  wife  might,  consistently  with  the  usage,  pass  to  the 
same  uses,  as  are  contained  in  the  present  deed.  If  so,  then  the 
usage  admits  the  competency  of  the  wife  to  pass  her  estate  by 
deed  to  the  use  of  her  husband ;  and  the  question  then  resolves 
itself  into  this,  whether  the  deed  is  in  a  competent  form  to  pass 
the  possession  of  the  estate  from  the  wife,  so  as  to  create  a  proper 
feofiee  or  grantee  to  uses.  It  is  upon  that  ground,  and  that 
ground  only,  that  the  necessity  of  two  deeds  can,  in  a  legal  point 
of  view,  be  admitted. 

And  this  leads  me  to  the  consideration  of  the  objection  made 
to  the  nature  and  operation  of  the  deed  in  the  present  case. 
It  divides  itself  into  two  heads :  1.  That  in  effect,  upon  its  true 
construction,  it  is  a  direct  conveyance  from  husband  and  wife  to 
the  use  of  themselves,  and  therefore  void  :  2.  That  at  most,  it 
is  a  bargain  and  sale,  attempting  to  create  a  use  upon  a  use, 
and  as  this  is  void  at  law,  Mr.  Ritchie  can  take  no  estate  by  way 
of  use  ;  and  to  give  effect  to  the  deed,  as  a  trust,  would  be  not 
in  furtherance,  but  in  destruction  of  the  intent  of  the  parties. 
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Before  proceeding  to  consider  this  objection,  it  may  be  neces- 
sary to  say  a  few  words  as  to  the  doctrine  of  uses,  and  the  dif- 
ferent kinds  of  conveyances^  known  to  the  common  law.  Before 
the  statute  of  uses,  all  uses  were  held  but  as  ti'usts  and  confidences 
annexed  to  the  land;  and  not  legal  estates  recognised  at  the 
common  law.  The  feoflfee  to  uses  was  deemed  the  legal  owner 
of  the  land  ;  and  the  use,  with  some  exceptions,  introduced  by 
statutes,  was  deemed  a  trust,  which  could  be  alone  enforced  in 
the  Court  of  Chancery.  Then  came  the  statute  of  uses,  which 
ordained,  that  such  as  had  the  use  of  lands  should,  to  all  intents 
and  purposes,  be  reported  and  taken  to  be  -absolutely  teised  and 
possessed  of  the  soil  itself.^  So  .that  the  interest  of  cestui  que 
use  was,  by  this  means,  changed  from  an  equitable,  into  a  legal 
estate ;  for  the  statute  executed  the  use  to  the  possession^  and 
made  cestui  que  use  complete  legal  owner,  to  all  intents  and  pur- 
poses, annihilating  the  intermediate  estate  of  the  feoffee.  But 
the  courts  of  common  law  in  the  construction  of  the  statute, 
soon  adopted  a  narrow  and  illiberal  mode  of  interpretation,  and 
held  that  a  use  cx>uld  not  be  limited  on  a  use.  So  that  if  A 
made  a  feoffment  to  B  and  his  heirs,  to  the  use  of  C  and  his 
heirs,  in  trust  for  D  and  his  heirs,  they  held  that  the  statute  exe- 
cuted only  the  first  use,  and  that  the  second  was  a  mere  nullity ; 
thereby  throwing  all  such  trusts  back  again  into  equity.  This 
consideration  made  it  very  important  to  examine  the  operation 
of  different  modes  of  conveyancing  upon  uses. 

There  are  two  modes  of  conveyancing  by  which  uses  may 
be  raised.  The  first  is  such  as  operates  by  a  transmutation 
of  the  estate  of  the  grantor,  such  as  a  fine,  feoffment,  recovery, 
or  deed  of  lease  and  release.  By  these  a  seisin  is  immediately 
transferred  to  the  grantee,  out  of  which  the  uses  may  be  served. 
The  other  mode  operates,  not  by  a  transmutation  of  the  estate 
of  the  grantor,  but  the  use  is  served  out  of  the  grantor's  seisin, 

91 2  Bl  Com.  137,  331. 
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aad  then  the  use  is  executed  by  the  statute.  Of  the  latter  de- 
scription are  bargains  and  sale,  and  covenants  to  stand  seised  to 
uses.  Bargains  and  sales  were  introduced  before  the  statute  of 
uses ;  but  they  were  then  considered,  not  as  a  conveyance  of  the 
estate  of  the  bargainor,  but  as  a  mere  contract  to  convey,  which 
<;reated  a  trust  in  favour  of  the  bargainee.  When  the  statute  of 
uses  came,  this  trust  was  immediately  executed,  and  thus  the  use 
was  united  to  the  estate  in  the  bargainee.  But  no  further  or 
secondary  use  could  be  limited  upon  such  conveyance ;  for  it 
was  the  limitation  of  a  use  upon  a  use,  and  therefore  such  limita- 
tion was  deemed  repugnant  and  void.^  The  same  doctrine  ap- 
plies to  covenantiS  to  stand  seised,  this  latter  conveyance  being 
principaDy  distinguished  from  a  bargain  and  sale  by  the  fact, 
that  a  bargain  and  sale  arises  upon  a  pecuniary  consideration, 
and  a  covenant  to  stand  seised,  upon  the  consideration  of  bhod 
or  tncTTutge* 

With  these  principles  in  view,  which  are  indeed  common  learn- 
ing, let  us  now  proceed  to  the  consideration  of  the  objection,  as 
to  the  nature  and  operation  of  the  deed  ot  Ritchie  and  his  wife 
to  Knapp. 

The  object  of  the  deed  is  perfectly  clear.  It  is  to  convey  the 
estate  of  the  wife,  so  that  it  shall  be  for  the  use  of  the  husband 
and  wife  during  their  joint  lives,  and  for  the  use  of  the  survivor, 
in  fee  simple.  It  is  not  in  form  a  direct  conveyance  between 
husband  and  wife  to  and  for  each  other ;  but  it  is  a  conveyance 
to  a  stranger  both  by  blood  and  marriage  (for  such  Knapp  is 
agreed  to  be),  purporting  to  be  in  consideration  of  the  marriage, 
and  also  of  a  pecuniary  consideration  paid  by  Knapp  to  the 
grantors.  If  we  hold  the  deed  utterly  void,  we  defeat  the  mani- 
fest intent  of  all  the  parties.  It  leaves  the  estate  in  the  wife 
without  creating  any  of  the  uses,  for  which  the  parties  executed 
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the  deed.  K  it  has  any  operation  whatsoever,  it  operates  either 
to  convey  the  estate  of  the  wife  to  Knapp^  as  a  use  created  by 
the  deed,  and  executed  in  him  by  the  statute  of  uses  (which 
forms  a  part  of  the  common  law  of  our  land) ;  or  as  a  convey- 
ance, transmuting  the  possession  and  seisin  to  Knapp^  under  our 
statute  of  conveyance,  and  therefore  creating  a  seisin  in  him  suf- 
ficient of  itself  to  serve  the  uses  of  the  deed.  In  either  view  it 
cannot  be  said  to  be  a  direct  conveyance  from  RUchie  and  his 
wife  to  themselves,  for  in  both  views  there  is  a  stranger,  who  is 
the  grantee,  and  for  a  valuable  consideration. 

It  is  said,  that  the  deed  must  operate  in  some  way  known  to 
the  common  law,  or  not  at  all.  If  by  that  it  be  meant,  that  it 
must  arrange  itself  distinctly,  as  one  of  the  kinds  of  conveyances 
classed  by  the  common  law,  the  doctrine  is  not  admitted.  For, 
as  has  been  already  intimated,  though  a  deed  be  not  formally  a 
feoffinent,  or  bargain  and  sale,  &c.  &c. ;  yet  if  it  be  sufficient  in 
legal  construction  to  pass  the  estate,  under  our  statute  of  convey- 
ances, it  is  good,  and  binds  all  persons.  In  such  case,  if  it  be 
not  a  feoffinent,  it  has  an  operation  equivalent  to  it ;  ^nd  if  it  be 
not  a  bargain  and  sale,  it  has  a  like  validity.  It  may  be  con- 
strued, if  not  in  fact,  yet  in  potency  and  substance,  as  any  con- 
veyance which  most  fully  accomplishes  the  intention  of  the  par- 
ties. If,  however,  by  the  argument  is  intended  no  more,  than 
that  the  deed  must  be  construed,  as  to  its  terms  and  effects,  by 
the  rules  of  the  common  law,  that  is  not  questioned. 

The  deed  has  not  been  contended  to  be  a  covenant  to  stand 
seised  ;  and  probably  could  not  be  sustained  in  that  aspect.  The 
difficulties  are,  that  it  has  a  pecuniary  consideration,  and  that  the 
grantee  is  a  stranger  both  by  blood  and  marriage.  However,  I 
desire  not  to  be  absolutely  bound  by  this  intimation,  as  there 
really  seems  much  reason  for  holding,  that,  where  the  grantee  is 
a  mere  conduit*or  instrument  for  uses,  which  do  in  fact  arise 
from  blood  and  marriage,  and  he  himself  takes  no  interest,  the 
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deed  shall  work  effectually  to  the  use  of  persons  included  with- 
in the  consideration  of  blood  and  marriage.^ 

Then  again  it  is  said,  that  it  cannot  operate  as  a  bargain  and 
sale,  for  that  will  be  against  the  intention  of  the  parties  ;  for  it 
will  be  a  conveyance  to  the  use  of  Knapp^  and  then  the  subse- 
quent use  to  the  husband  and  wife,  being  a  use  upon  a  use,  will 
be  void. 

Now  in  construing  deeds,  we  must  take  the  whole  together ; 
and  if  any  rational  exposition  can  be  made  to  give  effect  to  the 
deed,  that  exposition  ought  to  be  adopted,  ut  res  tnagii  valeatf 
quam  pereai.^  The  intention  here  is  clear  to  convey  to  Knapp  ; 
the  pecuniary  consideration  paid  by  him  is  sufficient  to  raise  a 
use  to  him,  and  make  the  conveyance  a  bargain  and  sale.  Why 
then,  since  it  may  have  this  operation,  ought  not  the  Court  to 
give  it  ?  The  reason  assigned  is,  that  the  parties  intended  no 
use  to  him,  but  a  legal  use  to  the  husband  and  wife.  In  my 
judgment  this  is  assuming  a  particular,  to  defeat  the  general  in* 
tention.  The  parties  must  be  presumed  to  know  the  legal  effect 
of  their  own  instrument.  If  they  meant  it  to  be  a  mere  bargain 
and  sale,  then  the  second  uses  to  husband  and  wife,  though  void 
at  law  as  uses,  yet  are  good  in  equity  as  trusts.  No  one  can 
now  doubt,  that  it  is  competent  to  parties  in  this  state  to  create 
fiduciary  estates,  and  that  conveyances  for  this  purpose  are  valid 
in  law.  There  is  no  absurdity  and  no  repugnancy  to  any  inten- 
tion expressed  in  the  deed,  in  considering  the  use  to  be  by  way 
of  trust.  It  is  not  declared,  that,  if  the  conveyance  cannot  ope- 
rate so  as  to  create  a  legal  and  executed  use  in  the  grantees,  the 
deed  shall  be  utterly  void.  On  the  contrary,  if  the  deed  can 
operate  only  as  a  bargain  and  sale,  then  if  the  parties  are  to  be 
presumed  conusant  of  and  bound  by  the  law,  they  meant  in  fact 
to  create  a  trust  estate  under  the  denomination  of  a  use  ;  that  is, 

^Jack8&n  vs.  Sebring,  16  John*.  R.  515.— -3  Saunders  <ni  C/«e», 
p.  90 — 3  Salk.  dSL—Plowden,  307.— Com.  Dig.  Covenant^  G.  3. 

94  ClanfickartPs  Case^  Hob.  277.-2  Saund.  Rtp.  96,  omf  note  (1.) 
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they  meant  to  create  a  use  upon  a  use,  which  is  perfectly  good 
in  equity,  and  not  prohibited  by  any  rule  of  law.  In  this  view  of 
the  case,  though  the  tenant  could  not,  if  he  were  demandant,  re- 
cover the  land  b  a  suit  at  law ;  yet  he  could  maintain  a  suit  in 
equity  to  enforce  the  trust ;  and  the  tide  of  the  demandants  by 
descent  would  be  completely  cut  ofil  So  that,  at  all  events^ 
they  would  not  be  entitled  to  recover  in  the  present  suit.  If  I 
were  driven  to  construe  the  present  deed  a  mere  bargain  and 
sale,  I  should  not  entertain  the  slightest  doubt  of  its  validity,  and 
that  it  passed  the  estate  by  an  executed  use  to  Knapp.  And 
whether  the  uses  over  could  be  enforced  or  not,  as  they  were  not 
illegal,  they  could  not  avoid  the  legal  operation  of  the  convey- 
ance to  him.  It  is  by  no  means  true,  that  because  a  deed  cannot 
have  operation  by  law  to  the  full  extent  intended,  it  shall  have  no 
operation  at  all.  On  the  contrary,  it  has  been  held,  diat  if  a 
covenant  be  made  to  stand  seised  to  the  Use  of  a  person  related 
to  the  covenantor  by  blood  or  marriage,  and  of  a  stranger,  the 
whole  use  will  vest  In  the  relation.^ 

But  in  my  judgment  the  present  deed  may  well  be  construed 
as  a  feoffment ;  and  in  that  view,  by  transmutation  of  the  pos- 
session, Knapp  became  seised  of  the  estate,  so  as  to  serve  the 
subsequent  uses  out  of  iiis  seisin,  and  they  became,  by  the  statute 
of  uses,  executed  in  Ritchie  and  his  wife.  The  words  of  the 
conveyance  are,  "  grant,  bargain,  sell,  and  convey."  Now  the 
word  ^'  grant "  is  nomen  generalissimum.  It  concludes  all  sorts 
of  conveyances.  In  Co.  LitU  301,  6,  it  is  said,  that  the  words 
"  dedif  or  concessit  may  amount  to  a  grant,  a  feoffment^  a  gift,  a 
lease,  a  release,  a  confirmation,  a  surrender,  &c. ;  and  it  is  in 
the  election  of  the  party  to  use,  to  which  of  these  purposes  he 
will."  *    The  word  "  convey,"  is,  at  least,  of  as  general  an  im- 

«  2  Bon.  Abrid.  783,  pL  4,  784,  pi  5.— Com.  Dig.  Covenant,  G.  3, 
G.  5.  SeeaUo  Shepp.  Touch.  51^  513,-3  Saliu  ^Q^^PUnoden,  307.— 
2  Saunders,  Usu,  92. 

^SuaUo^  Saund.  Rep.  96,  ai%d  noU  (1.) 
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port.  No  precise  words  are  necessary  to  a  feoffineat ;  and  there- 
fore a  conveyance  by  other  words,  ag  well  as  by  the  word  "  en- 
feoff," amounts  to  a  feoffment.*'  Even  a  conveyance  by  the 
words  "  bargain  and  sell,"  if  accompanied  by  livery  of  seisin, 
has  been  held  a  feoffinent.^  And  therefore  these  words,  in 
Massachtiseti9,  may  well  operate  as  a  feoffinent,  if  it  will  best 
effectuate  the  intention  of  the  parties,  since  livery  of  seisin  is  here 
dispensed  with,  and  an  acknowledgment  and  registry  of  the  deed 
is  substituted  for  it.^  In  the  old  charters  of  feoffinent,  the  word 
''  enfeoff,"  is  not  found ;  but  dedi  and  coihcessi.^ 

Why  then  shall  not  the  present  deed  be  construed  as  a  feoff- 
ment, since  thereby  complete  effect  is  given  to  the  intention  of 
the  parties  in  the  very  way,  which  avoids  any  trust,  and  creates 
uses  capable  of  being  executed  by  the  ^tute  ?  The  only  ob- 
jection stated  at  the  bar  is,  that  a  feme  covert  cannot,  by  the 
common  law,  convey  her  estate  by  feoffment.  Neither  could 
she,  by  bargain  and  sale,  lease  or  release,  or  in  short  by  any 
other  deed  in  pais.  This  objection  therefore,  if  well  founded  at 
all,  goes  entirely  to  overthrow  the  established  usage  of  the  coun- 
try, that  a  feme  covert  can  convey  by  deed,  and  otherwise 
than  by  fine  or  feoffment.  The  usage  enables  her  to  convey  her 
estate,  and  to  transmute  by  deed  the  uses  in,  and  possession,  to 
the  grantee.  She  must  therefore  have  as  much  right  to  convey 
by  feoffment,  as  by  any  other  mode  of  conveyance  by  deed. 
And  if  even  tlie  deed  be  deemed  anomalous,  and  a  nondescript, 
still  if  its  efficacy  is,  as  it  must  be  admitted  to  be,  to  transfer  her 
estate  to  another,  when  such  is  the  intent,  it  gives  the  grantee  a 
complete  seisin,  possession,  and  tide,  and  these  are  sufficient  to 
serve  the  uses.  Whether,  therefore,  it  operates  as  a  feoffment, 
or  quasi  feoffment  is  immaterial.  The  transfer  of  the  estate  is 
the  substance ;   the  method  is  unimportant.     If  transferred  in 

27  Com.  Dig,  Feoff.  A.  3.-2  BfM.  R.  73. 

S8  Com.  Dig.  Feoff.  A.  a--6  Mass.  R.  24.— 1  Lson.  R.  25. 

^2BL  Com.  369.— 7(2.  Appendix  (t.) 
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fact,  then  by  operation  of  the  well  settled  principles  of  law,  the 
grantee  may  be  seised  to  the  other  uses.  Nay  more,  if  it  were 
not  true,  that  her  conveyance  may  operate  as  a  feoffment,  or 
quasi  feoffment,  she  could  not  transfer  her  estate,  to  such  uses  as 
the  present,  by  the  operation  of  double  deeds,  which  power  is 
not  denied.  And  for  myself  I  am  free  to  say,  that  I  can  discern 
no  legal  difference  between  a  single  deed,  which,  at  the  same 
time,  transfers  the  estate  and  declares  the  uses ;  and  two  deeds 
executed  at  the  same  time,  one  of  which  transfers  the  estate, 
and  the  other  gives  it  back  to  the  same  uses.  Both  of  these 
deeds  must  be  construed  together  as  parts  of  one  transaction.  If 
there  be  any  distinction,  it  is  only  so  far  as  they  may  be  supposed 
to  indicate  a  difference  of  intention ;  but  supposing  no  difference 
of  intention,  then  their  legal  effect  ought  to  be  the  same.  If  in- 
deed they  are  executed  at  different  times,  they  may  admit  of 
very  difierent  considerations. 

My  judgment  accordingly  is,  supposing  the  point  to  be  res 
iniegra^  that  the  present  deed  is  effectual,  and  operates  as  a 
feoffinent  to  Knapp^  and  raises  the  uses  expressed  therein,  so 
that  Ritchie  and  his  wife  became  seised  of  the  estate  by  the 
execution  of  the  uses,  and  in  the  events  which  have  happened, 
he  is  now  the  sole  legal  owner  of  the  fee. 

But  this  is  not  res  iniegra*  The  same  questions  arose,  and 
were  decided,  in  the  case  of  Thatcher  vs.  OmanSj  JVye  and  Cfillj 
before  the  Supreme  Court  in  Plymouth  county,  in  May  Term, 
1792.  The  suit  grew  out  of  a  deed  made  by  Moses  GUI  and 
wife,  to  John  Scotty  in  December,  1770,  in  all  respects  the  same 
with  the  deed  before  the  Court  (which  indeed  seems  to  have 
been  drawn  from  itj,  except  that,  in  the  granting  part,  the  words 
"  give  *'  and  "  enfeoff"  were  added,  the  clause  being,  "  do  givcj 
grant,  bargain,  sell,  enfeoff,  and  convey."  The  demandants 
claimed  as  heirs  at  law  of  Mrs.  CfiU ;  the  tenants  claimed  un- 
der Moses  CROf  who,  by  the  death  of  his  wife,  was  the  asserted 
owner  in  fee  under  the  deed.     The  cause  came  on,  upon  a 
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special  verdict,  aod  was  argued  by  the  late  Governor  SvJlivan 
and  Lieutenant  Governor  I^evi  Lincoln  for  the  tenants,  and  by 
the  late  Chief  Justice  Parsons  for  the  demandant.  The  Court 
unanimously  gave  judgment  for  the  tenants,  affirming  thereby,  in 
the  most  solemn  manner,  the  validity  and  sufficiency  of  the  deed 
to  pass  the  wife's  estate  to  the  uses  expressed  in  the  deed. 
The  grounds  of  this  decision  have  been  somewhat  differently 
represented  in  different  books.  In  Sullivan^s  Land  Titles 
{p.  209,  210),  a  report,  in  some  respects  incorrect,  is  given  of 
the  case,  and  it  is  said,  that  the  Court  were  unanimously  of  opin- 
ion, "  that  the  conveyance  to  Scott  was  a  covenant  in  CrUl  and 
bis  wife  to  stand  seised  to  their  own  use,  as  joint  tenants  for  the 
life  of  both,  and  in  fee  for  the  survivor,  and  the  heirs  of  the  sur- 
vivor without  limitation  ;  by  which  the  estate  was  vested  in  him 
as  survivor  in  fee  simple."  In  Marshall  vs.  Fisk  (6  Mass.  R, 
24,  32),  Chief  Justice  Parsons  said,  "  in  this  state,  a  deed,  pur- 
porting to  be  a  bargain  and  sale  to  A  and  his  heirs,  to  the  use 
of  B  and  his  heirs,  has  been  holden,  in  the  case  of  ThcUcher 
vs.  GUI,  to  be  a  feoffinent,  and  not  by  way  of  use,  and  that  the 
estate  passed  to  B,  by  way  of  use,  by  virtue  of  die  statute  of 
uses."  The  learned  Judge  is  not  quite  accurate  in  stating,  that 
the  deed  purported  to  be  a  bargain  and  sale ;  it  purported  just 
as  much  to  be  a  feoffinent.  Mr.  Dane,  in  his  Abridgement  of 
the  Law  (4  Dane  Abrid,  157),  states  the  judgment  to  have  been, 
that  "  this  conveyance  to  Scott,  to  the  use  of  GiU  and  wife,  was 
good  and  valid ;  at  any  rate,  the  Court  held,  that  she  parted 
with  her  estate  by  her  deed  to  ScottJ*^  Having  been  furnished 
with  a  copy  of  the  record  in  the  case,  I  am  enabled  to  say,  that 
Mr.  Dane  has  truly  stated  the  judgment,  which  was  for  the  ten- 
ants, and  the  question,  as  put  by  the  jury  to  the  Court,  turned 
altogether  upon  the  validity  of  the  deed  to  Scott.  Fortunately, 
however,  the  case  is  not  left  to  these  general  statements,  though 
considering  the  very  deep  interest  excited  by  the  judgment,  and 
the  traditions  respecting  it  within  the  memory  of  many  counsel- 
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lors  yet  alive,  these  might  afford  no  insecure  basis,  on  which  to 
place  our  confidence.  But  the  opinion,  actually  delivered  by 
the  late  Chief  Justice  Dana  in  the  case,  has  been  produced  at 
the  bar,  in  his  own  hand-writiDg,  which  shows,  very  much  at 
large,  the  grounds  of  his  own  judgment,  and  probably  also  that  of 
the  Court  itself.  I  have  perused  that  opinion  witli  great  care 
and  attention.  It  exhibits  the  talents,  learning,  and  sagacity  of 
that  eminent  Judge  in  a  very  favourable  light.  All  the  leading 
arguments,  on  both  sides,  are  stated,  illustrated,  and  examined, 
in  this  opinion.  The  conclusion,  to  which  his  mind  arrived,  was, 
that  the  deed  was  to  be  considered  as  a  feofiment,  and  not  a 
mere  bargain  and  sale ;  that  it  passed  the  estate  of  the  wife, 
and  that  the  uses  declared  thereon  were  good  and  valid  to  vest 
the  estate  in  (xiU  and  his  wife,  as  joint-tenants  in  fee.^  From 
a  case  so  fully  argued,  and  so  well  considered,  which  has  ever 
since  been  deemed  a  land-mark  in  our  law,  and  has  guided  the 
judgment  of  conveyancers,  I  should  be  extremely  loth  to  depart, 
even  if  it  seemed  to  me  not  originally  quite  founded  in  accurate 
law.  In  cases  of  this  nature  I  feel  myself  bound  to  administer 
the  local  law,  and  when  the  rules,  which  regulate  titles  to  real 
estate,  are  once  ascertained  in  the  state  Court,  they  are  obliga- 
tory upon  my  judgment.  In  the  present  case  I  have  only  to  say, 
that  my  judgment  follows  and  approves  the  reasonings  of  Chief 
Justice  Dana ;  and  the  decision  in  Thatcher  vs.  Oman^  and 
others,  cannot  be  departed  from  without  uprooting  some  of  the 
solid  foundations  of  the  law. 

Upon  the  statement  of  facts  judgment  must  be  entered  for  the 
tenants. 

^  This  opinion  has  been  since  printed  in  3  Pickerir^s  Rep.  521,  522. 
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RuoGLES  vs.  The  General  Interest  Insurance  Compant. 

Where  insurance  was  effected  on  a  vessel,  which  had  been  previously  totally  lost, 
bat  the  owner,  at  the  time  of  procuring  the  insurance,  had  no'  knowledge  of  the 
loss,  bat  acted  with  entire  good  faith  in  procuring  the  insurance  : — Held,  that  the 
omission  of  the  roaster  to  communicate  intelligence  of  the  loss,  although  such 
omission  was  wilful,  and  with  a  fraudulent  design  to  enable  the  owner  to  make 
insurance  after  the  total  loss,  did  not  render  the  policy  void,  or  preclude  the  owner 
from  a  recovery. 

Also  held,  that  it  was  the  duty  of  the  master  to  give  information  of  the  loss  to  his 
owner  as  soon  as  he  reasonably  could,  and  that  bis  omission  to  do  so  was  a  plain 
departure  from  bis  duty. 

JLHis  was  an  action  on  a  policy  of  insurance,  dated  the  9th  of 
February,  1824,  for  3,000  dollars,  on  the  sloop  Harriet j  lost  or 
not  lost,  at  and  from  Newport  in  Rhode-Island,  to,  at,  and  from, 
all  ports  and  places,  to  which  she  may  proceed,  in  the  United 
States,  during  the  term  of  six  months,  beginning  on  the  I2th  of 
January,  1824.  Also,  600  dollars  property  on  board  said  sloop, 
at  and  from  JSTetoport  to  Charleston  or  Savannah,  or  both. 
On  the  19th  of  the  same  January,  the  vessel  was  wrecked  on 
Cape  Hatteras,  whilst  proceeding  on  her  voyage,  and  both  ves- 
sel and  cargo  lost.  An  abandonment  was  duly  made,  and  a 
total  loss  claimed. 

It  appeared  in  evidence,  on  the  trial,  that  the  master,  after  the 
loss,  expressed  his  determination  not  to  give  any  notice  of  the 
loss  to  the  owner,  in  order  that  the  owner  might  effect  insurance 
before  the  fact  was  known,  and  also  took  other'  means  to  pre- 
vent its  becoming  public. 

Hubbard  and  Sohier,  for  tlie  defendants,  contended,  that  this 
wilful  omission,  on  the  part  of  the  master,  to  give  notice  of  the 
loss  to  the  owner,  with  the  fraudulent  intent  of  enabling  him  to 
make  insurance,  avoided  the  policy. 

They  also  contended,  that  there  had  been  a  fraudulent  conceal- 
ment or  misrepresentation  of  material  facts  by  the  owner,  which 
would  likewise  render  the  policy  void. 

Webster  and  Bliss,  for  the  plaintiff,  e  contra. 
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Stort  J.  in  summing  up  the  cause  gave  a  separate  opinion 
upon  the  points  of  law,  as  follows.  It  is  argued  by  the  coun- 
sel for  the  defendants,  .1 .  That,  after  the  loss,  the  master  wilfully 
omitted  to  communicate  intelligence  of  it  to  the  owner,  with  the 
fraudulent  design  to  enable  him  to  make  insurance,  which  con- 
duct, although  the  owner  be  entirely  innocent  and  unknowing  of 
the  act  or  .intent  of  the  master,  and  of  the  loss,  avoided  the 
policy  bond  fide  made  by  the  owner  after  the  loss. 

In  support  of  this  doctrine  various  cases  are  cited.  And  first, 
the  case  of  Fitzherbert  vs.  Mather^  1  Term.  Rep.  12.  That 
case  is  distinguishable  from  the  present.  It  turned  upon  the 
point,  that  a  letter,  written  on  the  16th  of  September,  and  sent 
by  the  post  at  12  or  1  o'clock,  P.  M.  of  the  17th  of  the  same 
month,  after  the  loss  was  known  (though  the  loss  took  place  after 
the  letter  was  written),  was  a  misrepresentation  avoiding  the 
poUci/y  and  that  such  misrepresentation,  arising  from  the  act  of 
the  plaintiff's  agent,  connected  with  the  making  of  the  insurance, 
bound  him.  Lord  Mansfield  said,  that  the  underwriter  was 
warranted,  on  the  information  of  the  agent,  in  believing,  that  the 
vessel  was  safe  at  noon  of  the  17th;  the  case  is  the  same  as  if 
the  principal  had  produced  the  letter  of  the  16th  to  the  under- 
writer. But  in  this  case  no  letter  was  written  or  shown,  and  no 
representation  made.  Secondly,  Gladstone  vs.  Sing,  I  M.  8f 
Sduf,  25,  is  cited.  In  that  case  a  letter  was  written  by  the  captain, 
and  received  by  the  owner  (and  of  course  presumed  to  be  shown 
to  the  underwriter),  in  which  no  notice  was  taken  of  an  ante- 
cedent partial  loss.  The  owner  procured  a  policy  covering  all 
risks  from  the  commencement  of  the  voyage.  The  question  was, 
whether  the  partial  loss  could  be  recovered.  The  Court  held, 
that  it  could  not  be  ;  and  the  decision  was  in  principle  right ; 
for  it  falls  direcdy  within  the  authority  of  the  case  in  1  Term 
R.  12.  There  was  an  implied  warranty  on  die  part  of  the 
owner,  that  there  was  no  loss  up  to  the  time  of  writing  that  let- 
ter.   The  underwriter  had  a  right  to  presume  it. 
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It  is  true,  that  in  this  case  it  is  not  stated,  that  the  underwriter 
saw  the  letter  of  the  captain.  Neither  is  it  stated,  in  the  case 
of  Fitzherhert  vs.  Mather j  that  the  letter  in  that  case  was  seen 
by  the  underwriter.  But  the  reasoning  of  the  Court  implies  its 
materiality  to  the  risk.  The  case  is  imperfectly  reported. 
But  the  Court  did  not  proceed  on  this  general  ground.  They 
held,  not  that  the  policy  was  void  for  this  concealment,  but  that 
the  loss  was  an  exception  from  the  policy.  This  doctrine  is  new. 
It  was  so  admitted  by  the  Court,  and  it  is  inconsistent  with 
J  Term  JR.  12  (which  was  not  cited),  where  the  policy  was 
held  void.  It  stands  on  no  principle.  If  the  concealment  was 
material^  then  the  policy  was  void.  If  it  was  a  case  of  warranty 
of  safety  to  that  time,  then  it  should  have  been  put  on  that 
ground.  If  it  was  a  case  of  misrepresentation,  then  the  policy 
was  void.  The  Court  say,  ^'  that  otherwise  fraudulent  collusions 
might  exist."  But  that  goes  to  the  extent  of  making  the  whole 
policy  void.  The  Court  also  say,  that  "  what  is  known  to  the 
agent  is  impliedly  known  to  the  principal,  and  that  the  captain 
knew  and  might  have  actually  communicated  to  the  plaintiff  the 
cause  of  damage."  To  the  extent  thus  stated,  the  doctrine  is 
not  law.  The  knowledge  of  an  agent  is  knowledge  of  the  prin- 
cipal so  far  only  as  the  agency  extends.  1  Marsh.  466.  The 
master  is  not  the  agent  of  the  owner  as  to  insuring ;  otherwise 
the  owner  could  never  insure  after  a  loss,  though  it  was  unknown 
formally  to  him.  The  law  is  clearly  otherwise.  But  the  case 
is  unlike  the  one  at  bar.     Here  the  captain  never  wrote  at  all. 

Mr.  Scarlett  puts  the  case  on  the  argument,  that  the  omis- 
sion to  communicate  the  accident,  when  the  captain  wrotOj 
amounted  to  no  more  than  not  writing  at  all,  which,  he  said, 
would  not  vitiate  the  policy.  The  Court  did  not  deny,  that  an 
omission  to  write  at  all  would  not  make  the  policy  void.  It  is 
material  also  to  state,  what  will  be  important  hereafter,  that 
Lord  Ellenborough  says,  it  makes  no  difference  in  such  a  con- 
cealment by  the  master,  whether  it  be  by  fraud  or  negligence. 
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The  third  case  cited  is  Andrews  vs.  Marine  Insurance 
Company^  9  Johns.  R.  32.  This  was  a  jcint  insurance  on 
account  of  the  master,  who  was  a  part  owner,  as  well  as  of 
the  other  owners.  The  argument  of  the  counsel  is  not  given. 
The  Court  held,  that  there  was  no  fraud  in  the  master's  omis- 
sion to  give  intelligence  of  the  loss ;  that  he  exercised  ordinary 
diligence,  though  the  delay  was  long.  So  far  as  the  report 
goes,  the  Court  put  the  question,  as  one  argued  as  a  construc- 
tive fraud.  Of  or  by  whom  was  the  fraud  ?  Certainly  by  the 
party  insured.  It  does  not  appear,  whether  the  plaintiffi  were 
merely  part-owners  or  partners ;  they  are  called  the  former  in 
the  statement  of  facts ;  the  latter  in  the  opinion  of  the  Court- 
Now  on  a  joint  insurance  for  all  the  plaintiffs,  a  fraudulent  act, 
or  omission  of  duty,  must  effect  all,  and  the  same  would  be  the 
case  in  partnerships  generally ;  and  so  it  seems  to  have  been 
argued  as  to  partners  insuring  together  in  this  case.  The  Court 
do  not  appear  to  have  considered  the  point  now  before  this 
Court*  In  this  case  there  is  no  joint  insurance  ;  the  master  is 
neither  a  part-owner,  nor  insured,  nor  a  party  to  the  suit. 

Fourthly,  Stewart  vs.  Dunlap,  4  Bro.  Pari.  Casesj  483.  The 
insurance  in  this  case  was  procured  by  means  of  the  clerk,  who 
wrote,  by  direction  of  the  owner,  the  letter  for  insurance,  after 
he  had  had  a  communication  with  Brog^  which  must  have  lead  him 
to  suppose  that  there  was  a  loss.  The  Court  must  have  pro- 
ceeded upon  the  ground^  either  that  the  plaintiff  knew  of  the 
loss,  or  that  his  clerk,  his  agent,  in  writing  for  the  insurance, 
knew  of  the  loss.  Marshall  thinks  the  latter  was  the  opinion  of 
the  Court,  p.  469 ;  so  Park.  p.  277.  The  editor  of  Brown 
thinks  the  decision  founded  on  deception  or  fraud.  The  re- 
porters in  1  Term  R.  15  {note),  evidently,  in  their  quaere,  put  it 
as  a  case  of  knowledge  in  the  principal,  and  I  cannot  but  think, 
that  this  was  the  opinion  of  the  Court.  The  inference  of  know- 
ledge on  the  part  of  the  owner  appears  to  me  irresistible. 
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No  Other  authorities  have  been  produced.     The  point  now 
before  the  Court  is  therefore  untouched  by  any  adjudication. 
We  must  then  consider  it  on  general  reasoning.    The  principle 
contended  for  is  new.     If  well  founded,  it  must  have  often  oc- 
curred.    The  general  silence,  therefore,  is  against  it,  but  not 
decisive  of  its  merits.     Upon  what  grounds  does  it  stand  ?     Not 
upon  the  ground  of  agency,  for  the  master  was  not  the  agent  as 
to  the  insurance.     Not  upon  the  ground  of  imputed  knowledge 
or  fraudulent  concealment,  for  that  is  excluded  by  the  argument. 
It  must  then  be  upon  the  ground,  that  the  act  of  the  master 
binds  the  owner ;  and  that  an  omission  of  duty  to  his  owner,  by 
which  third  persons  are  prejudiced,  destroys  the  rights  of  his 
owner,  however  innocent  he  may  be.     There  is  certainly  no 
public  policy  or  convenience  in  such  a  principle.    The  owner 
does  not  guaranty  the  fidelity  of  the  master  to  all  the  world,  or 
to  the  insurer  in  particular.     On  the  contrary,  the  insurer  some- 
times insures  against  tlie  misconduct  of  the  master.     In  England 
it  is  generally  so  as  to  barratry,  and  in  some  cases  as  to  neg- 
ligence.    For  what  reason  should  the  law  interfere  between  two 
innocent  persons  to  change  a  loss,  which,  by  contract,  one  has 
engaged  to  bear  ? 

It  is  said,  that  he  who  reposes  the  confidence  in  such  a  one 
should  bear  the  loss.  But  underwriters,  equally  with  owners, 
repose  confidence  in  the  masters.  The  master  is  the  agent  for 
all  concerned.  In  case  of  loss,  he  acts  for  all  concerned.  In 
tlie  case  of  an  abandonment,  he  is  retroactively  the  agent  of  the 
underwriter,  from  the  time  of  the  loss  on  which  the  abandonment 
is  founded.  What  reason  is  there,  why  owners,  acting  inno- 
cently, may  not  insure  against  bond  fide  losses,  of  which  the 
master  withholds  the  knowledge  ? 

It  is  said,  it  may  encourage  fraud.  But  this  argument  sup- 
poses too  much.  Most  losses  in  this  age  must  be  public.  The 
first  port  of  arrival  brings  all  out.  The  crew  and  officers,  and 
other  persons,  are  not  bound  to  silence.     In  fact  but  few  cases 
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of  this  defence  have  yet  occurred.  But  suppose  it  to  be  so.  If 
there  may  be  frauds,  may  there  not  be  also  ruinous  losses  to 
iDoocent  owners  ?  Is  it  a  good  public  policy  to  endanger  the 
interests  of  commerce  by  new  implied  warranties  ?  The  under- 
writer can  require  a  warranty,  or  except  the  master's  acts,  or  re- 
quire his  negligence  to  be  fatal.  This  very  case  shows  how 
difficult  it,  is  to  conceal  the  facts  even  in  an  obscure  place. 
They  were  universally  known  in  twenty  days,  and  reported  in  a 
loose  rumour  in  twelve  days. 

The  Court  is  called  upon  to  lay  down  a  new  principle,  to 
extend  the  present  boundaries.     But  I  see  no  analogies  to  lead 
me  farther,  and  no  public  policy  indispensably  requiring  a  stricter 
rule.    If  a  fraudulent  omission  avoids  the  insurance,  so  would 
negligence  (1  MauU  Sf  Selw.).    I  am  ready  to  declare  my 
opinion  against  the  general  principle,  as  argued  by  the  defendant* 
But  as  the  plaintifi*  has  in  his  argument  restricted  it  to  the  facts 
of  the  present  case,  I  do  not  wish  to  go  beyond  them.     My 
opinion  is,  that  in  the  present  case,  where  there  has  been  an 
abandonment  in  due  time  for  a  loss  really  total,  if  the  owner,  at  the 
time  of  procuring  the  insurance,  had  no  knowledge  of  the  loss, 
but  acted  with  entire  good  faith  in  procuring  the  insurance,  he  is 
not  precluded  from  a  recovery,  nor  is  the  policy  void  by  the 
omission  of  the  master  to  communicate  intelligence  of  the  loss, 
although  such  omission  was  wilful  and  with  the  fraudulent  design 
to  enable  the  owner  to  make  insurance  after  the  total  loss,  the 
owner  not  being  conusant  of  any  such  act  or  design  at  the  time 
of  such  insurance.     My  opinion  also  is,  that  it  was  the  duty  of 
the  master  to  give  information  of  the  loss  to  his  owner  as  soon 
as  he  reasonably  could,  and  that  his  omission  was  a  plain  depar- 
ture from  his  duty. 

2.  A  second  defence  is,  that  there  has  been  a  fraudulent  con- 
cealment or  misrepresentation  of  material  facts  by  the  plaintiff. 

It  is  material  to  state  what  concealment  and  mi^epreseutations 
vidate  the  policy. 
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1.  Concealment  must  be  of  material  facts^  such  as  would 
influence  the  minds  of  prudent  and  intelligent  underwriters, 
either  not  to  underwrite  at  all,  or  not  at  the  same  premium. 
The  law  is  the  same  of  material  rumours.    HoW$  JV*.  P.  jR.  283. 
But  in  both  cases  the  facts  and  rumours  must  be  such  as  one 
party  privately  knows,  and  the  other  is  ignorant  of,  and  has  no 
opportunity  of  knowing,  or  no  reason  to  suspect.    If,  therefore, 
they  are  or  may  be  equally  known  to  both  parties,  being  public 
news,  generally   stated,  the   insured  need  not  disclose  them. 
General  news  stated  in  the  newspapers,  and  open  to  all,  need  not 
be  stated,  unless  there  be  something  which  the  plaintiff  knows 
applies  peculiarly  to  his  own  case.     Durrell  vs.  Bederly^  Holfs 
JR.  283 ;  14  East^  494.     News  posted  at  Lloyd's  need  not  be 
told,  such  as  the  arrival  df  a  vessel  which  sailed  at  the  same  time 
with  the  vessel  insured.     Friere  vs.  Woodhoussj  Holfs  JR.  572. 
JVlere  fears,  unless  founded  on  some  peculiar  facts,  need  not  be 
communicated.     If  the  facts  are  disclosed,  it  is  sufficient.    BeH 
V.  BeUy  2  Camp.  475.     Nor  need  fears  that  the  vessel  is  out  of 
time.   Klein  vs.  Lancaster  Ins,  Co.^  Wharton^ s  JR.  p.  319,jp/.  28. 
Nor  that  a  gale  or  gales  of  wind  had  occurred,  unless  the  party 
has  particular  information  not  in  possession  of  the  public  or  the 
underwriter.  Moses  vs.  Delaware  Ins.  Co.^  Wharton^  ^'P*  ^^% 
pi.  18.     Nor  need  general  facts  be  communicated,  such  as  the 
state  of  the  weather,  gales,  hurricanes,  political  news,  &c.  of 
which  the  underwriter  has  the  same  means  of  knowledge  as  the 
underwritten.    MarshalVs  Ins.  473 ;  Park.  251 ;  3  Burr.  1905. 
j^ut  if  the  party  has  information  of  gales  connected  with  the 
risk  or  sailing  of  the  vessel,  which  are  not  known  to  the  under- 
writer, nor  are  supposed  to  be  knowa  to  him,  he  must  disclose 
the  information,  or  the  policy  will  be  void.  Ely  vs.  HaUet,  2  Cain. 
jR.  57. 

What  are  the  facts  concealed  in  the  present  case  ? 

1.  The  news  stated  in  the  JVew  Yorjc  newspapers  of  the  3d  of 
February,  and  in  the  J^ew  England  Palladium^  printed  hi  Boston, 
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of  the  6th  of  February.  It  is  as  follows:  "That  a  schooner, 
supposed  to  be  from  the  West  Indies  with  molasses,  and  a  sloop 
from  the  Northward,  were  cast  away  on  the  night  of  the  26th 
ult.  [Jan.]  at  Ocracock,  Part  of  the  cargo  of  the  schooner 
was  saved,  and  her  crew.  The  crew  of  the  sloop  abandoned  her 
the  same  night.  The  wind  shifted,  and  she  was  blown  off  to  sea. 
Nothing  could  be  seen  of  her  the  next  morning.'' 

It  is  said  the  plaintiff  had  seen  this  news,  because  he  took  the 
newspapers  or  saw  them.  The  same  presumption  applies  to  the 
defendants.  These  were  public  facts  open  to  both  parties.  Why 
was  the  plaintiff  bound  to  communicate  these  facts  ?  "  A  sloop 
from  the  JSTorthward"  is  so  general,  that  though  it  might  excite 
fears,  could  lead  to  no  particular  application  of  the  loss.  The 
insurance  asked  for  was  on  his  sloop,  and  it  must  have  been 
known  to  both  parties,  that  by  probability  she  might  be  on  the 
coast.  But  the  fact  is  stated  to  have  occurred  on  the  26th  ult., 
whereas  tlie  sloop  sailed  on  the  12th,  and  was  lost  on  the  20th, 
and  both  parties  might  well  have  presumed,  that  the  sloop  on 
the  26th  was  beyond  the  place  wherethe  loss  is  stated  to  have 
happened.  But  the  disclosure  of  the  facts  is  not  proved  to  be 
material  to  the  risk.  This  is  necessary.  Neither  the  Court  nor 
juiy  can  presume  it. 

2.  Another  concealment  stated,  is,  that  there  had  been  a  gale 
two  days  after  the  sailing  of  the  sloop.  This  is  not  proved  to 
have  been  known  to  the  plaintiff  at  J^fewport.  If  known  there, 
it  must  also  have  been  known  at  Boston^  for  it  was  publisbeci  in 
the  newspapers.  Severe  gales  were  known,  after  the  sailing  of 
the  vessel,  to  have  occurred  on  the  coast.  This  was  stated  in 
the  newspapers,  and  is  also  proved  by  the  refusal  of  other  in-> 
surance  offices  to  underwrite.  The  defendants  must  be  presumed 
to  know  these  facts.  It  is  not  proved  to  have  been  material  to 
be  disclosed,  even  if  the  fact  of  severe  gales  had  been  unknown 
to  the  underwriter. 

VOL.  IV*.  1 1 
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3.  Another  concealment  stated,  is,  that  of  the  rumour  of  the  loss 
of  the  vessel  as  stated  by  CHbbsj  Fowler ^  &c.  This  properly 
falls  under  another  head  of  defence,  and  I  pass  it  over  for  the 
present. 

4.  Another  concealment  stated,  is,  that  the  plaintiff's  sloop  was 
a  fast  sailer.  This  was  not  stated  to  tlie  underwriter,  although  the 
insured  had  spoken,  in  his  letter  of  the  6th  of  February,  of  her 
other  good  qualities.  But  this  is  not  proved  to  have  been  mate- 
rial ;  and  if  it  were,  the  other  expressions  of  her  character  make 
as  much  in  her  favour  on  this  point. 

We  come  next  to  the  point  of  misrepresentation. 

It  must  be  of  facts  material  to  the  risk,  or  such  as  induce  the 
underwriter  to  insure  by  misleading  him. 

The  misrepresentations  relied  on,  are,  1st.  The  letter  of  in- 
surance written  in  Boston  in  Mr.  Thacher*s  store,  dated  as  if  at 
JVewport  on  the  5th,  and  carried  by  an  agent  instead  of  the 
plaintiff.  The  circumstances,  as  stated  by  the  agent,  if  believed, 
show 'that  there  was  no  fraudulent  intention  in  this.  The  fact  is 
not  proved  to  vary  the  risk,  or  to  create  any  material  difference 
in  it ;  and  there  was  no  change  of  facts  in  the  mean  time.  The 
great  point  was,  as  to  the  vessel's  being  out  of  time.  This  fact 
was  partially  brought  to  tlie  underwriter's  consideration  by  Mr. 
Tkacher  ;  but  the  underwriter  thought  her  not  out  of  time,  and 
made  no  further  inquiries.  And  why  should  an  insurance  on  the 
9th,  founded  on  a  letter  written  on  the  9th,  vary  a  risk  in  such  a 
case  from  a  similar  insurance  founded  on  a  letter  written  on  the 
5th  i  The  letter  was  not  sealed  or  postmarked,  and  did  not 
purport  to  be  an  original ;  and  no  inquiries  were  made  of  the 
agent. 

3.  The  manner  of  stating  the  vessel's  going  to  Charleston^  not 
saying  that  she  was  bound  there,  but  only  that  she  might  go  there, 
when  in  fact  she  was  cleared  for  that  port,  and  had  shipments  on 
board  to  carry  there,  is  also  said  to  be  a  misrepresentation. 
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Now  this  IS  not  proved  to  have  been  material ;  and  how  could 
it  be  sOj  since  the  policy  asked,  was  to  cover  the  risk  to  both 
Charleston  and  Savannah^  leaving  the  underwriter  to  take  his 
premium  for  both  places  f  Nor  is  it  proved  that  the  vessel  was 
materially  more  out  of  time  if  going  to  Savannahf  than  if  going 
to  Charleston  and  Savannah, 

3.  It  is  urged  that  the  master  was  represented  to  be  afrst  rate 
master  J  which  he  was  not.  But  there  is  no  proof  that  he  was  not ; 
and  since  this  loss,  he  has  been  again  employed  in  a  good  ser- 
vice. 

4.  The  statement,  in  the  letter  for  insurance,  that  the  risk 
was  as  good  as  any  in  the  United  States,  when,  it  is  said,  the 
plaintiff  did  not  think  so,  is  stated  as  a  misrepresentation.  But  the 
plaintiff  says  in  the  letter,  not  that  the  risk  was  as  good,  but  that 
she,  the  vessel,  was  as  good  &C ;  and  the  vessel  proved  to  be  very 
good. 

Further,  it  is  urged  that  the  plaintiff's  mind  evidently  had 
undergone  changes  as  to  his  opinion  of  the  risk ;  and  yet,  with  a 
knowledge  that  other  offices  had  refused  it  on  account  of  gales 
and  the  vessel's  being  out  of  time,  and  he  himself  had  authorized 
higher  premiums  to  be  given,  he  still  affects  to  consider  the  risk 
a  small  one,  and  offers  a  low  premium. 

But  he  was  not  bound  to  communicate  his  other  offers,  or  his 
fears  or  hopes,  but  only  to  communicate  any  facts  which  justified 
them ;  and  the  material  fact,  as  to  time,  was  stated.  Under- 
writers  must  judge  for  themselves  as  to  matters  of  opinion.  See 
Judge  Waikins^s  opinion  in  Clason  vs.  Smith,  c.  c.  1812 ;  Whar- 
ton's Dig.  320,  pi  20. 

Under  the  same  head  of  concealment  or  misrepresentation 
may  also  be  ranged  the  objection,  that  the  plaintiff  had,  in  his 
different  applications,  valued  his  vessel  at  $3000,  $3600,  and 
$4000.  But  there  is  no  fraud  in  this ;  he  had  a  right  so  to  do. 
The  vessel  was  in  fact  worth,  as  proved,  $4000.  This  fact, 
however,  properly  belongs  to  the  last  and  great  point  of  defence ; 
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viz.  that  the  plaintiff  knew  of  the  loss  at  the  time  of  effecting  the 
insurance ;  and  this,  if  established,  disposes  of  the  whole  case 
against  the  plaintiff.  Fraud  vitiates  every  policy ;  but  it  is  not 
to  be  presumed,  it  must  be  proved ;  and  the  burthen  of  proof  is 
on  the  underwriters. 

[The  judge  then  went  into  a  minute  examination  of  all  the  facts 
on  this  head,  and  left  them  to  the  jury.] 

Verdict  for  the  plaintiff. 


The  Ship  Mentor,  Herset,  Master. 

Wages  of  seamen  are  forfeited  for  gross  ofiences ;  bat  not  for  slight  fiinlts,  either  of 
neglect  or  disobedience* — ^Tbere  most  be  either  an  habitual  neglect  or  disobedi- 
ence, or  a  single  act  of  a  heinous  and  aggravated  nature. 

A  master  has  power  to  remit  a  forfeiture ;  and  his  pardon  is  a  redintegration  of  the 
seamen  in  the  right  of  wages. 

Repentance  and  tender  of  amends  reinstate  the  claim  for  wages. 

tf  the  articles  prohibit  any  traffic  by  the  seamen  under  forfeiture  of  wages,  yet  t^ 
master  may  remit  the  forfeiture* 

A  master  has  no  right  to  degrade  the  ship*s  carpenter  without  sufficient  cause. 

Wages  forfeited  for  an  offence  are  only  such  as  are  earned  antecedently,  and  not 
subsequently  to  the  ofience.  In  general,  set-ofi  are  not  admissible  in  the  ad- 
miralty. 

liiBEL  for  seamen^s  wages  on  a  voyage  from  Boston  to  the 
Sandioich  Islands^  Northwest  Coasts  and  Canton  in  China^  and 
thence  back  to  Boston*  There  was  a  special  answer  put  in  by 
the  owners,  contesting  the  right  to  wages  on  various  grounds, 
some  applicable  to  all,  and  some  to  part  only  of  the  libellants. 
tn  substance  it  stated,  1 .  That  the  libellants,  together  with  one 
Sheridan  and  Rodman,  also  mariners  on  board  said  vessel,  en- 
tered into  a  confederacy  and  conspiracy  to  disobey  and  unlaw- 
fully resist  the  lawful  authority  of  tlie  master  of  said  vessel,  and 
did  violently  and  forcibly  resist  his  authority,  whereby  the  lives 
of  the  officers,  passengers,  and  crew  of  said  ship,  and  the  ship 
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itself  and  a  valuable  cargo  on  board  were  gready  endaogered  } 
and  die  master,  for  that  cause  alone,  was  obliged  to  put  into  the 
port  of  St.  Helena.  And  the  respondents  maintaioed,  that  ac- 
cording to  the  contract  made  by  the  libellants,  as  well  as  by  the 
general  rules  of  the  maritime  law,  they  had  forfeited  their  wages 
by  such  mutinous  conduct. 

2.  That  said  forfeiture  was  never  remitted  by  the  master; 
that  the  libellants  were  permitted  to  return  home  in,  and  assist 
in  the  navigation  of,  said  vessel,  under  the  express  declaradon  of 
the  master,  and  upon  a  condition  understood  and  assented  to 
by  the  libellants,  that  this  should  not  be  deemed  to  operate  as  a 
release  or  remission  of  any  forfeiture  of  wages,  or  other  penal 
consequences  of  their  misconduct. 

3.  That  the  libellants  ought  not  to  recover  any  sum  by  way  of 
wages,  even  if  they  were  not  forfeited  by  such  misconduct,  be- 
cause the  respondents  had  suffered  damage  by  the  misconduct 
and  breach  of  duty  of  the  libellants  to  an  amount  exceeding  the 
sums  so  claimed  for  wages. 

4.  That  as  to  the  claim  of  Woodward^  if  the  same  were 
albwed  at  all,  it  should  be  allowed  for  the  sum  claimed ;  because 
the  said  Woodward  had  shipped  to  perform  the  duty  of  a  car- 
penter at  a  high  rate  of  wages ;  and  being  found  incompetent  to 
such  duty,  very  early  in  the  voyage  relinquished  his  situation  as 
carpenter,  and  took  that  of  an  ordinary  seaman. 

A  decree  was  rendered  proformd  by  consent  of  parties,  in  the 
District  Court,  in  favour  of  the  libellants. 

The  cause  was  argued  by  Lemuel  Shaw  for  the  respondents, 
and  by  Bassett  and  Gay  for  the  libellants ;  but  as  the  points  and 
ailments  are  fully  stated  in  the  opinion  of  the  Court,  it  is  not 
thought  necessary  to  give  them  at  large. 

Story  J.  The  present  is  a  suit  brought  by  William  Wood- 
wardj  John  H,  Memmer^  Artemas  GvUiver^  and  William  Brotgn^ 
for  the  recovery  of  wages  alleged  by  them,  in  their  summary 
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petitioDy  to  have  been  earned  on  a  long  and  circuitous  voyage  in 
the  ship  MentoTj  from  Boston  to  the  Sandvnch  Llandsj  to  the 
Northwest  Coasts  to  Canton  in  China^  and  from  thence  badk 
again  to  Boston.  The  voyage  has  been  completed  by  the  re- 
turn of  the  ship  to  Boston,  and  the  libel  seeks  a  decree  in  ran 
for  the  wages  asserted  to  be  due.  There  is  a  very  special  an- 
swer put  in  by  the  owners,  asserting,  that  all  the  libellants  have 
forfeited  their  wages  by  reason  of  a  gross  combination,  and  en- 
deavour to  commit  a  revolt,  on  board  of  the  ship  on  the  home- 
ward voyage,  which  is  set  forth  in  the  defensive  allegation  with 
all  due  circumstantiality.  There  are  other  separate  allegations, 
in  respect  to  two  of  the  libellants,  viz,  Hemmer  and  Woodward, 
which  I  shall  have  occasion  hereafter  to  notice,  when  I  come  par- 
ticularly to  examine  the  special  merits  of  their  claims. 

It  needs  hardly  be  stated,  that  in  this  Court,  seamen,  as  a 
class  of  persons,  are  entitled  to  receive  peculiar  indulgence. 
Their  habits  of  life,  their  incessant  and  laborious  service,  their 
frequent  exposure  to  peril  of  no  ordinary  character,  tlieir  intre- 
pidity and  thoughdessness,  their  hardihood,  sometimes  approach- 
ing almost  from  necessity  to  ferocity,  and  their  profuse  and  often 
captivating  gallantry,  give  a  colouring  to  their  characters  so  mix- 
ed and  variable,  so  full  of  lights  and  shades,  that  it  requires  the 
intimate  knowledge  of  a  Court  of  Admiralty  duly  to  estimate 
both  their  frailties  and  their  merits.  They  partake,  in  short, 
somewhat  of  the  boisterousness  of  the  element  which  they  navi- 
gate ;  and  their  acts  must  be  judged  of,  not  by  the  courtesy,  or 
the  rigid  exactions  of  domestic  society,  but  by  that  milder  judg- 
ment, which  winks  at  their  errors,  and' mitigates  its  own  re- 
sentment b  consideration  of  the  provocations,  temptations,  and 
personal  infirmities  incident  to  their  employment.  To  visit  all 
their  ill-advised,  and  even  mischievous  conduct  with  severe  pen- 
alties, would  be  most  discouraging  to  the  maritime  service  of 
the  country,  and  perhaps  fatal  to  the  safety,  as  well  as  the  en- 
terprize  of  our  commerce.     To  indulge  them  in  gross  misde- 


OCTOBER  TERM,  1825.  87 


The  Ship  Mentor. 


meanors,  without  adequate  correction,  would  be  to  create  muth- 
nies,  and  overturn  the  discipline  of  the  ship,  and  thereby  opeo 
a  path  to  the  destruction,  both  of  the  properQr  and  the  persons  on 
board.  The  marine  law  has  therefore,  in  cases  of  this  na- 
ture, adopted  a  middle  course.  It  punishes  gross  and  ob- 
stmate  offences  with  a  forfeiture  of  wages,  espedally  if  thej  are 
persisted  in  without  repentance  or  amends.  It  treats  lighter 
^ujlts  with  an  indulgent  lenity,  allowing  compensation  for  any 
losses  and  expenses  caused  by  them ;  passing  over  slight  errors, 
unaccompanied  with  mischief,  without  notice;  and  correcting 
habitual  neglect,  or  incompetent  performance  of  duty,  when  it 
amounts  only  to  kviasima  culpa,  by  a  correspondent  diminution 
of  wages. 

On  the  other  hand,  it  is  the  disposition  of  the  Court  to  uphold, 
with  a  firm  hand,  a  reasonable  exercise  of  the  authority  com- 
mitted to  the  master  and  other  officers  of  the  ship.  It  views  a 
prompt  and  cheerful  obedience  of  orders,  on  the  part  of  the  sea- 
men, as  of  the  deepest  importance.  It  admits  of  no  slight  ex- 
cuses for  a  slow  or  reluctant  fulfilment  of  duty,  and  weighs  not 
with  a  scrupulous  nicety  the  language  of  the  command,  or  the 
necessity  of  the  service.  Occasional  harshness  in  manner  or 
matter,  occasional  ebullitions  of  passion,  and  other  infirmities, 
incident  to  nautical  life,  are  not  admitted  as  justifications  of  in- 
subordination \  but  are  deemed  not  wholly  inexcusable,  unless 
they  degenerate  into  wanton  and  malicious  abuse,  or  illegal  se- 
verity. 

The  very  necessities  of  the  sea  service  require  this  stubborn 
support  of  authority.  On  the  ocean  the  officers  can  have  bat 
little  physical  power  compared  with  that  of  the  crew.  They 
may,  at  any  time,  become  the  victims  of  a  general  conspiracy 
to  revolt ;  and  unless  they  can  subdue  obstinacy  and  indolence 
by  the  moral  influence  of  command,  and  enforce  a  prompt  and 
uncomplaining  obedience  by  punishment,  the  ship  and  cargo  must 
soon  be  at  the  mercy  of  the  winds  and  waves. 


( 
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K  these  remarke  ire  true  in  regard  to  voyages  id  general,  they 
must  apply  with  increased  force  to  voyages  of  the  description 
before  the  Court,  where  savage  countries  are  to  be  visited,  and 
trade  carried  on  with  persons  crafty,  vindictive,  and  ferocious, 
and  where  the  whole  profits  of  the  vojrage  depend  upon  vigi- 
lance, industry,  and  exclusive  devotion  to  the  mterests  of  the 
iship. 

The  general  matter  of  defence,  as  applicable  to  all  the  libel- 
lants,  has  been  sufficiently  established  by  the  proofs  in  the  cause, 
^t  the  present  term  of  the  Court  the  libellants  have  been  tried 
and  convicted  upon  an  indictment  for  an  endeavour  to  make  a 
revolt  on  board  of  the  ship ;  and  by  the  consent  of  the  parties 
the  testimony  brought  to  the  knowledge  of  the  Court,  upon  that 
occasion,  has  been  permitted  to  be  adduced  as  evidence  in  the 
case  now  in  judgment.  It  appears  that,  on  the  homeward  voyage 
from  Cantouj  while  the  ship  was  a  little  to  the  east  of  the  Cape 
of  Good  HopBf  on  the  8th  of  June  last,  one  of  the  seamen,  by 
the  name  of  Rodman,  being  dissatisfied  with  the  usual  allow- 
ance of  fresh  provisions  on  that  day,  sent  a  message  to  the  cap- 
tain, that  if  the  crew  had  not  more  provisions  allowed  them, -they 
would  take  it  of  themselves.  On  being  sent  for  on  account  of 
this  disrespectful  language,  he  admitted  he  had  used  the  expres- 
sions, and  added,  in  the  presence  of  the  crew,  who  assembled 
themselves  near  him  on  the  deck,  that  so  he  had  said,  and  so 
they  all  had  said,  and  now  said.  The  captain  then  stated,  that 
the  crew  had  the  usual  allowance  ;  that  he,  Rodman^  had  been 
trying  to  make  a  revolt  on  board  for  some  time,  and  that  JETem- 
meTj  who  was  then  present,  was  another  damned  rascal.  Imme- 
diately another  seaman,  whose  name  was  Sheridan^  advanced  to? 
wards  ^the  captain,  and  said,  we  are  no  damned  rascals.  The 
captain  put  out  his  hand  to  press  Sheridan  back,  who  immedi- 
ately struck  the  captain  with  his  fist,  in  the  face,  several  times, 
by  which  he  received  considerable  injury,  bleeding  profusely  at 
the  nose.     The  captain  then  seised  hol^  of  Sheridan^  who  re- 


OCTOBER  TERM,  1825.  89 

The  Ship  Mentor. 

treated  backwards  towards  the  forecasde  of  the  ship,  and  in  the 
struggle  between  him  and  the  captain,  both  fell  over  the  caboose, 
the  captain  being  upon  the  top.  Brovm^  Rodman^  and  Wood- 
ward  then  took  hxAA  of  the  captain,  and  endeavoured  to  disen* 
gage  Sheridan  from  him,  and  finally  succeeded  in  their  effi)rts, 
notwithstanding  the  interference  of  the  mates.  The  crew  were 
standing  around  at  this  time,  manifestly  countenancing  and 
eocooraging  Sheridan  m  his  conduct.  The  captain  immediately 
ordered  Sheridan  to  come  afi.  Several  of  the  crew  said  he 
should  not ;  among  them  were  Broum^  Hemmer^  and  OvJliver^ 
the  latter  of  whom  began  to  strip  off  his  jacket,  and  said,  "If  you 
are  going  to  take  any  body  aft,  we  will  see."  The  captain  being 
tmable,  widi  the  assistance  of  his  officers,  to  enforce  his  order  to 
have  Sheridan  brought  aft,  retired  to  his  cabin,  and  having  wash* 
ed  himself,  came  afterwards  on  deck,  and  ordered  all  the  crew 
to  come  aft.  They  accordingly  came ;  and  he  then  required 
that  they  should  deliver  up  Sheridan  ;  which  they  strenuously 
refused,  first  generally,  and  afterwards  upon  a  particular  demand 
Crom  each  of  them,  separately  ;  and  stated,  that  Sheridan  should 
not  be  delivered  up.  The  captain  then  ordered  Sheridan  not  to 
perform  any  more  duty  on  board  ;  and  dismissed  the  others  of 
the  crew  to  their  duty.  A  consultation  was  immediately  had  in 
the  cabin,  by  the  captain,  officers,  and  passengers,  as  to  what 
was  best  to  be  done  upon  the  present  exigency,  and  it  was  their 
onaniraous  opinion,  that  the  ship  ought  to  put  into  the  first  port ; 
they  thinking  that  there  was  a  deliberate  conspiracy  among  the 
crew  to  commit  a  revolt.  At  this  time,  and  for  several  days  af- 
ter, it  blew  a  severe  gale,  so  that  they  could  not  put  into  the 
Cape  of  Good  Hope  ;  and  on  this  account  alone  the  ship  after- 
wards put  into  St.  Helena^  and  there  Rodman  and  Sheridan 
were  put  ashore  and  dismissed.  After  the  affi-ay  of  the  8th, 
file  crew,  with  the  exception  of  Sheridan,  performed  their  duty 
I  as  usual ;   but  the  master  and  officers  swear,  that  they  were  al- 
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ways  in  expectation  of  a  mutiny,  and  took  precautions  to  suppress 
it,  until  after  the  arrival  of  the  ship  at  St.  Helena, 

Such  is  a  summary  of  the  more  im|x>rtaQt  facts,  upon  which  a 
jury  of  the  country  have  passed  a  deliberate  judgment,  and  with 
the  result  of  that  judgment  I  am  entirely  satisfied.  The  case 
appears  to  me  to  be  one,  in  which  there  was  an  unquestionable 
endeavour,  by  the  iibellants,  to  make  a  revolt  on  board  of  the 
ship ;  in  the  first  place,  by  a  combination  to  support  Rodman 
in  his  attempt  to  intimidate  the  captain  in  the  discharge  of  his 
duty  in  the  management  and  control  of  the  provisions  of  the 
ship  ;  in  the  second  place,  by  assisting  and  encouraging  Sheridan 
in  his  gross  and  brutal  attack  upon  the  captain  ;  and  in  the  last 
place,  by  their  deliberate  determination,  after  their  passions  were 
cooled,  to  resist  orders,  and  to  prevent  Sheridan  from  being  put 
in  custody  by  way  of  punishment,  for  the  enforcemt'nt  of  the  dis- 
cipline of  the  ship. 

What  then  are  the  consequences,  which  the  marine  law  at- 
taches to  offences  of  this  nature  }  ft  is  said,  that  they  carry  with 
them  a  forfeiture  of  all  the  wages  of  the  ofl!*ending  seamen  ;  and 
for  that  purpose,  the  language  of  the  eminent  judge,  who  now 
presides  in  the  Court  of  King's  Bench,  in  his  excellent  work  on 
the  Law  of  Shipping,  has  been  cited.  "  It  seems,"  says  he, 
"  that  neglect  of  duty,  disobedience  of  orders,  habitual  drunken- 
ness, or  any  cause  which  w^il  justify  a  master  in  discharging  a 
seaman  during  a  voyage,  will  also  deprive  him  of  his  wages."  ^ 
In  a  limited  and  restricted  sense  the  proposition  here  stated  may 
be,  and  doubtless  is,  true.  But  it  is  not  a  single  neglect  of  duty, 
or  a  single  act  of  disobedience,  which  ordinarily  carries  with  it 
so  severe  a  penalty.  There  must  be  a  case  of  high  and  aggra- 
vated neglect  or  disobedience,  importing  the  most  serious  mis- 
chief, peril,  or  wrong ;  a  case  calling  for  exemplary  punishment, 
and  admitting  of  do  reasonable  mitigation ;   a  case  involving  a 

1  Abhott  on  Sh^ppingy  part  4,  cfc.  3;  §  4, />.  457. 
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verj  gross  breach  of  the  stipulated  contract  for  hire,  and  going, 
ID  its  character  and  consequences,  to  the  very  essence  of  its  pro- 
visions. The  only  authority,  cited  in  support  of  the  proposition 
by  the  learned  author,  shows,  that  it  n)ust  have  these  linnitatioos 
attached  to  it.  Lord  Stowellj  in  the  case  of  the  ship  Exeter^ 
where  the  charges  made  against  a  mate,  suing  for  wages,  were, 
*'  drunkenness,  neglect  of  duty,  and  disobedience,"  said,  "  these 
are  certainly  offences  of  a  high  nature,  fully  sufficient  to  justify 
the  discharge,  if  proved.  In  respect  to  the  negligence  it  would 
not  be  necessary  to  prove,  that  it  was  wilful  negligence ;  it  would 
be  sufficient  if  it  appeared  to  amount  to  that  habitual  inattentioo 
to  the  ordinary  duties  of  his  station,  that  might  expose  the  ship 
to  danger ;  for  the  person  in  RobineVs  station  stipulates  against 
such  negligence."  Here  the  learned  judge  manifestly  relies  on 
the  inflamed  character  of  the  offence,  and  the  habitual  recur- 
rence of  it.  In  the  same  manner  he  deals  with  the  subject  of 
drunkenness,  visiting  the  forfeiture,  not  on  a  single  act,  but  upon 
such  a  habit  as  was  conclusive  proof  of  disability  for  general  ma- 
ritime employment.  In  respect  to  disobedience,  the  cause  did 
not  require  the  learned  judge  to  advert  to  any  such  distinction, 
for  while  he  spoke  of  disobedience  to  lawful  command  (especial- 
ly in  an  officer),  as  an  offence  of  the  grossest  kind,  the  only  act 
of  disobedience  all(*ged,  was  the  refusal  to  leave  the  ship  upon  an 
unjustifiable  dismissal  by  the  master,  which  die  Court  treated  as 
wholly  insufficient  to  defeat  the  claim  for  wages.  I  should  be 
aorry  indeed  to  lay  it  down,  as  a  general  proposition,  that  any  act 
of  disobedience  by  a  seaman,  however  slight,  is  of  course  to  be 
visited  with  a  forfeiture  of  wages,  or  will  justify  a  master  in  dis- 
missing him  in  the  course  of  the  voyage.  Such  a  principle,  it 
seems  to  me,  would  be  very  disastrous  to  the  commercial  inter- 
ests of  the  country,  and  would  involve  so  many  difficulties  in  its 
application,  that  the  deuial  of  wages  would  soon,  from  the  oeces^ 

>  3  Rob.  261, 263. 
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sities  of  the  case,  with  referenoe  to  the  ordinary  habits  of  sea- 
men, introduce  an  essentially  different  contract  into  maritime  em- 
ployment. My  opinion  is,  that  the  disobedience  must  either  be 
an  act  of  a  very  gross  nature,  involving  serious  danger,  a  mis- 
chief, or  malignancy ;  or  it  must  be  habitual,  and  produce  such  a 
general  diminution  of  duty,  as  goes  to  the  very  essence  of  the 
contract.  Severe  as  the  old  maritime  laws^  were,  they  ought 
not  to  be  construed  as  justifying  a  more  extensive  interpretation ; 
and  tlie  milder  spirit  of  modem  times  has  introduced  principles, 
which  appear  to  me  more  fitted  to  preserve  good  order  on  board, 
and  at  the  same  time  to  encourage  a  policy,  which  aims  at  the 
suppression  of  crimes  by  taking  away  the  motive  for  obsUnate 
perseverance  in  misconduct.  The  Consolato  del  Mare  (cA.  159, 
160,  161)  contented  itself  with  declaring,  that  every  seaman  was 
bound  to  execute  the  orders  of  the  master,  without  affixing  any 
penalty  to  mere  disobedience ;  but  when  the  seaman  sought  a 
quarrel  with  the  master,  it  punished  him  with  the  loss  of  half  his 
wages  and  his  goods  on  board ;  if  he  lifted  his  hands  against  the 
master,  it  required  tlie  crew  to  seize,  bind,  and  imprison  him, 
and  punished  the  refusal  with  the  loss  of  wages  and  goods ;  and 
if  he  struck  the  master  in  anger,  it  punished  him  with  the  loss  of 
every  thing.  In  these  provisions  there  is  a  progressive  severity, 
which  does  not  visit  every  ofience  with  a  total  forfeiture  of  wages  ; 
but  reserves  it  only  for  heinous  offences.  If  we  may  trust  to  the 
law  of  France^  as  expounded  by  Potkier,  a  very  mitigated  rule 
prevails  in  that  country.  It  is  said  by  him,  that  the  master  may 
discharge  a  mariner  for  intemperance,  want  of  capacity,  for  be* 
ing  a  blasphemer,  a  thief,  refractory,  or  quarrelsome,  so  as  to 
cause  disorder  in  the  ship,  &;c.  and  in  such  case  he  has  oo 
claim  for  wages,  except  for  the  services  rendered  before  his  dis- 
charge ;  he  can  claim  none  for  those  services  he  has-  failed  to 

3  See  Laws  of  Wishuy^  art,  24  — Laxos  ofOlenm^  art.  12. — Cleirac  ad 
Loe.  p.  2d.'-Raughion's  Art,  25.— C/erAr.  Prax,  129. 
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render/  It  would  not  seem,  from  these  remarks,  that  Poihier 
contemplated  any  general  forfeiture  of  wages  in  the  cases  stated 
by  him ;  and  Vcdin^  in  his  Commentaries,  has  not  adverted  to 
any,  except  so  far  as  they  are  authorized  by  the  text  of  the 
French  ordinance.^ 

Those  judges,  in  our  own  Courts,  who  have  been  caUed  most 
frequently  to  administer  this  branch  of  law,  have  certainly  not 
felt  themselves  bound  to  inflict  the  forfeiture  of  wages  for  slight 
misbehaviour,  whether  by  disobedience  or  negligence  ;  and  even 
aggravated  offences  and  very  gross  acts  have  been  dealt  with  in 
a  cautious  and  indulgent  spirit.^  It  appears  to  me,  that  there  is 
much  in  the  reasoning  of  these  enlightened  persons,  that  cannot 
fail  to  commend  itself  to  every  maritime  Court.  I  confess  my- 
self not  scrupulous  in  admitting,  that  my  own  judgment  is  satis- 
fied with  the  principles  on  which  they  have  acted.  I  should  be 
sorry  to  lay  it  down  as  a  setded  rule,  that  even  the  commission 
of  the  x)fifence  of  endeavouring  to  make  a  revolt,  punishable,  as 
it  is,  by  fine  and  imprisonment  under  our  laws,  is,  in  all  cases,  to 
be  visited  with  a  total  forfeiture  of  wages.  Cases  may  easily  be 
conceived,  where  the  seamen  have,  in  a  legal  sense,  committed 
the  offence,  and  yet  under  such  circumstances  of  gross  provo- 
cation and  misconduct  on  the  part  of  the  master,  as  to  form  a 
very  strong  excuse,  addressing  itself  to  the  conscience  and  mer- 
cy of  the  Court.  And  where  seamen  have  been  guilty  of  in- 
flamed offences,  and  serious  violations  of  duty,  under  circum- 
stances of  an  aggravated  nature,  if  they  tesufy  by  their  subse- 
quent conduct  a  thorough  repentance  and  contrition;  if. they 
apologize  for,  and  offer  amends  for  the  wrong,  and  justify  a  con- 
fidence in  their  sincerity  by  subsequent,  exemplary  diligence, 
there  is  no  stubborn  rule  of  law,  that  prohibits  the  Court  from 
mitigating  the  forfeiture,  and  giving  them  the  whole,  or  a  portion 

*  PotkUr^  Louage  de  MatdotSy  art.  209,  Cushing^s  TranslaiMn,  p.  138. 
s  1  Falin,  h.2,tU.7.  arL  5,  6,  7,  a 
^Seethe  caaea  cited  under  the  next  note  p.) 
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of  their  wages,  according  to  its  discretion.  Such,  as  I  understand 
them,  are  the  principles  incorporated  into  the  old  tnaritime  codes, 
and  adopted  and  practised  upon  by  a  pretty  uniform  course  of 
opinion  in  the  tribunals  of  our  own  country."'  These  principles  ap- 
pear to  be  countenanced  by  decisions  of  the  common  law  in  anal- 
ogous cases ;  though  it  might  be  sufficient,  on  the  present  occa- 
sion, to  say  that  the  law  has  done  nothing  to  repudiate  them  in 
respect  to  maritime  contracts.® 

In  the  present  case,  the  conduct  of  the  libellants  was  without 
any  adequate  excuse  or  apology.  It  is  in  proof,  that  there  was 
a  sufficiency  of  good  provisions  on  board,  which  were  dealt  out 
to  the  full  allowance,  by  the  orders  of  the  master,  during  the  whole 
voyage.  If,  on  a  few  occasions,  any  deficiency  occurred,  it  -was 
unknown  to  the  master,  and  not  designed  oii' (lie  part  of  his 
immediate  agent.  As  to  the  times  and  'manner,  in  which  fresh 
provisions  were  to  be  furnished,  he  was  die  proper  judge,  and  in 
the  exercise  of  this  reasonable  discretion  he  does  not  appear  to 
have  been  guilty  of  any  error  or  misconduct.  There  was  no 
harshness,  or  unfeeling  denial,  and  no  desire  evinced  to  give  the 
crew  less  than  a  just  share  of  what  was  slaughtered.  Under 
such  circumstances,  the  affi*ay  of  the  8th  of  June  must  be  con- 
sidered as  having  its  origin  in  a  mutinous  spirit,  endeavouring  to 
work  its  way  to  improper  indulgencies  by  intimidation  and  force. 
The  necessary  tendency  of  such  conduct  was  to  put  a  most  valu- 
able Cargo  (near  300,000  dollars  in  value)  in  jeopardy,  and  to 

'  Drysdale  vs.  Schooner  Ranger,  ^ee*8  Mm.  if.  148. — Sprague  vb. 
Kain/'Bee^s  Adnu  R.  184. — Humphreys  vs.  Brig  America^  Bee's  JIdm, 
JR.  237. — JItkins  vs.  Burrows,  1  Pelers^sJidm.  R.  244. —  ff'hittonvs  Brig 
Comuierce,  1  Pelers's  Mm  R.  V  O.^Thome  vs.  White,  1  Peters's  Mm  R. 
168  ^Binrk  vs.  Ship  Louisiana,  2  Peters's  Mm.  R  ^GS.^Retf  vs.  Ship 
Maria,  1  PeUrs'sMm.  R.  186.— /Hron  vs.  Ship  Hyrus,  2  PiUrs's  Mm. 
R,  407.— Johnson  vs.  Ship  Eliza,  Mass.  Dis.  18(>7. — MboU  on  Shipp, 
J^ote  to  Story^t  Edition,  457  [525.] — Laws  ofWisbu}j,  art.  25,— Laws  of 
Oleron,  art.  P. — Roughion^s  ArticUs,  25. — 15  Vxner  Abr.  Mariners^ 
A.  2.  D.  F.—Malyne  Lex.  Mer.  104,  ch,  ^.-^Molloy^  B.  2,  ch.  3,  p.  243. 

8  See  BeaU  vs.  Thampsony  4  East^  R.  545,  563.— Miller  vb.  Brani^ 
2  Camp.  R.  590. 
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place  the  ofScers  and  passengers  in  a  state  of  anxious  and  incon- 
venient alarm.  The  co-operation  of  the  libellants,  in  the  malig- 
nant attack  of  Sheridan  upon  the  captain,  and  their  subsequent 
aid  in  screening  him  from  punishment,  by  deliberate  combina- 
tion and  active  assistance,  are  acts  of  such  a  nature,  as  make 
the  legal  offence  assume  a  very  aggravated  character.  I  think  I 
should  not  perform  the  duty,  which  the  law  requires  of  me  on 
the  present  occasion,  if  I  did  not  pronounce,  that  it  ought  to  be 
visited  by  a  forfeiiure  of  the  wages  antecedently  earned. 

An  attempt  has  been  made  to  carry  forward  the  forfeiture  to 
the  time  of  the  arrival  of  the  ship  at  St.  Helena^  upon  the  ground, 
tliat  the  officers  were  obliged  to  employ  extraordinary  precau- 
tions, and  that  the  mutinous  spirit  of  the  crew  was  not  subdued 
until  the  leaders  were  dismissed  at  that  port.  But  there  does  not 
appear  to  me  any  sufficient  evidence  to  sustain  this  part  of  the 
case.  All  (he  crew  performed  their  duty  faithfully  after  the  af- 
fray, during  the  remainder  of  the  voyage  ;  and  the  measures  of 
the  officers,  however  discret^t,  arose  from  suspicions  from  the  past, 
and  were  not  called  for  by  any  subsequent  acts  of  the  crew. 
If  a  forfeiture  were  to  be  inflicted  under  such  circumstances,  it 
would  be  because  the  fear  of  injury  is,  in  contemplation  of  law, 
equivalent  to  the  actual  commission  of  gross  offence.  The  for- 
feiture can  attach  to  no  wages  except  those  earned  antecedendy 
to  the  affray. 

But  it  has  been  urged,  on  behalf  of  the  libellants,  that  admit- 
ting the  forfeiture,  justly  attached  to  these  wages,  they  are  still 
entitled  to  recover  them,  because  there  has  been  a  remitter  to 
their  original  rights  by  the  voluntary  act  of  the  captain.  It  is 
said,  that  he  has  pardoned  their  offence,  and  for  the  encourage- 
ment of  the  crew,  in  the  discharge  of  tlieir  duty,  has  agreed  to 
bury  their  past  misconduct  in  oblivion.  If  this  allegation  were 
supported  by  the  evidence,  I  should  have  no  difficulty  in  applying 
the  rule  already  hinted  at  in  their  favour.  The  master  is  the 
general  agent  of  the  owner,  in  respect  to  the  management  and 
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navigation  of  the  ship,  and  has  authority,  so  far  as  affects  the 
tract  of  tlie  seamen  for  wages,  to  stipulate  with  them  for  a 
mission  of  their  faults,  and  to  reinstate  them  in  their  rights.^  It 
is  sound  policy  to  intrust  him  with  such  an  authority ;  and  tbe 
maritime  law  upholds  its  exercise  with  a  steady  confidence.  If 
it  were  otherwise,  on  many  occasions  the  ship  would  be  deserted, 
and  the  voyage  be  defeated,  for  want  of  a  suitable  crew  to  navi- 
gate her.  If  no  subsequent  good  conduct  could  purge  the  for- 
feiture, and  no  services,  however  cheerful  and  constant,  could 
redeem  the  fault,  what  motive  would  there  be  for  seamen  to  re- 
main by  the  ship,  in  her  perils  or  disasters,  especially  when  the 
subsequent  earnings  might  be  scarcely  worth  a  moment's  consid- 
eration. 

My  difficulty  is,  in  drawing  a  satisfactory  conclusion  as  to  the 
fact  of  remitter,  from  the  evidence  in  this  case.  If  the  master 
had  been  able  to  obtain  other  seamen  at  SL  Helena^  at  a  reason- 
able rate,  and  had  omitted  so  to  do,  his  conduct  in  retaining  tbe 
libellants,  after  so  gross  a  fault,  might  well  be  deemed,  in  the 
absence  of  all  counter  proof,  a  presumptive  waiver  of  the  forfeit- 
ure, and  an  implied  forgiveness.  In  cases  of  desertion,  the  sub- 
sequent receiving  of  the  offender  on  board,  without  objection,  has 
been  often  admitted  as  equivalent  to  a  pardon  or  remitter ;  ^^  and 
the  principle,  which  governs  in  that  case,  may  well  be  applied  to 
forfeitures  arising  from  other  misdemeanors.  But  it  is  in  proof, 
that  at  St.  Hdena  no  other  seamen  could  be  obtained ;  and  the 
master,  therefore,  was  compelled  to  retain  the  libellants  on  board, 
or  to  break  up  the  voyage.  His  act  of  retainer  therefore,  after 
an  opportunity  to  discharge  the  offenders,  does  not  possess  such 
a  significancy,  as  may  well  be  attributed  to  it  under  ordinary  cir- 
cumstances.   Then,  as  to  the  declarations,  imputed  to  the  mas- 


d  MUkr  vs.  Brant,  2  Camp.  R.  590. 

w  Miller  vs.  Brant,  2  Camp.  JR.  590— J5caZc  vs.  Thompson,  4  East  R. 
546,  565. — 15  Viner.  Mr.  Mariners,  D.  F. — Atkins  vs.  Burrows,  1  Pc- 
ters^s  Mm.  JR.  'St^X.—WhiUon  vs.  Brig  Commerce,  1  Peters^s  Mm.  R.  160. 
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Cer  on  his  departure  from  St.  Helena^  they  are  very  imperfectly 
proved,  and  at  most  import  no  more  than  that  if  their  subsequent 
conduct  was  good,  he  would  use  them  well ;  but  if  otherwise  he 
would  put  into  some  other  port,  and  discharge  them  there. 
Taking  these  expressions  in  connexion  with  the  actual  necessity 
of  retaining  them,  they  fall  short  of  the  purpose  of  establishing  a 
remitter  or  pardon.  Indeed  upon  this  occasion  the  crew  did  not 
make  any  promises  of  future  good  conduct ;  and  never,  at  any 
time,  expressed  any  contrition  for  their  offence,  or  offered  any 
amends.  If,  before  their  arrival  at  St.  Hdenay  they  had  so  done, 
it  might  have  given  a  very  different  complexion  to  the  cause, 
and  have  entitled  them  to  a  very  indulgent  consideration  from 
the  Court.  In  the  actual  posture  of  the  facts,  the  allegation  of  a' 
remitter  or  pardon  does  not  appear  to  me  to  be  established  in 
any  satisfactory  manner.  The  forfeiture  remains,  therefore,  with 
Its  fuDest  legal  efiect. 

A  farther  claim  is  made  against  the  libellants  for  the  actual 
expenses  occasioned  by  the  stopping  of  the  ship  at  St.  Helena^ 
and  also  for  demurrage  during  the  time  of  her  detention.  Under 
the  circumstances,  I  have  no  doubt  that  the  call  and  stay  at 
St.  Hdena  was  a  very  proper  and  justifiable  act  on  the  pan  of 
the  master,  and  such  as  sound  prudence  dictated.  But  still 
there  is  some  difficulty  in  admitting  this  adminicular  claim  for 
compensation.  If  the  forfeiture  of  wages  had  been  waived,  the 
ground  of  claim  for  compensation  for  actual, expenses  and  losses 
would  undoubtedly  have  remained  in  full  force ;  for  it  is  not  neces- 
sarily mcluded  in  such  a  remitter.  But  as  the  forfeiture  is  insisted 
on,  the  question  arises,  whether  the  Court  ought  to  give  a  full  com- 
pensation ultra  the  forfeiture,  or  draw  the  compensation  from  the 
forfeited  fund.  Now  the  forfeiture  autliorized  by  the  marine  law, 
in  cases  of  this  nature,  is  not  given  to  the  owner  as  a  mere  boon  ; 
but  is  designed  to  operate  primarily  as  a  warning  penalty  upon 
the  seamen  for  misconduct;  and  secondarily,  by  way  of  compen- 
sation for  the  supposed  or  actual  losses  of  the  owner.     If  the 
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forfeiture  exceeds  the  injury  to  the  owner,  there  does  not  seem 
to  be  any  particular  equity  calling  upon  the  Court  to  go  farther ; 
if  it  fails  short  of  the  injury,  then  justice  requires  that  the  seamen 
should  make  such  additional  compensation  as  is  equivalent  to  the 
unsatisfied  amount  of  the  injury.  In  both  cases  the  penalty 
operates  with  great  severity  upon  the  seamen ;  and,  for  the  pur- 
poses of  civil  justice,  seems  sufficiently  extensive.  In  flagrant 
cases,  too,  the  party  is  subjected  to  a  criminal  prosecution  ;  and 
thus,  in  effect,  may  undergo  a  double  punishment.  No  authority 
in  the  marine  law  has  been  distinctly  pointed  out,  justifying  the 
present,  as  a  substantive  claim,  uUrd  the  forfeiture  of  wages. 
I  am  not  prepared  to  admit  the  justice  or  convenience  of  such  a 
principle.  I  will  not  say  that  a  case  may  not  arise,  in  which 
the  Court,  looking  at  the  atrocity  of  the  offence,  may  not 
properly  visit  it  with  the  cumulated  load  of  forfeiture  and  com- 
pensation. But  there  is  an  equity,  addressing  itself  to  the  Court 
on  the  present  occasion,  which  cannot  be  overlooked.  The 
libellants,  independently  of  this  claim,  will  suffer  a  punishment 
fully  equal  to  their  misconduct.  I  am  4)ot  willing  to  be  instru- 
mental in  making  it  more  oppressive.  My  judgment  accord- 
ingly is,  that  the  demurrage  and  expenses  at  St.  Henela  ought 
to  be  allowed  to  the  owners ;  but  in  case  the  amount  does  not 
exceed  the  forfeited  wages,  the  indemnity  is  to  be  sought  out  of 
that  fund.  Conjectural  loss  of  profits  or  of  interest,  in  conse- 
quence of  the  supposed  increase  of  the  length  of  the  voyage, 
has  been  already  intimated,  at  the  argument,  to  be  inadmissible 
upon  principle.  If  the  markets  had  risen  in  price,  or  the  ship 
bad  avoided  a  storm,  or  made  her  passage  more  speedily  in 
consequence  of  the  delay  at  St.  Helena,  the  seamen  could  not 
have  interposed  these  as  equitable  off-sets  to  the  claim  for  com- 
pensation. They  rest  on  too  uncertain  a  basis ;  and  are  incapa- 
ble of  an  uniform  adjustment,  so  as  to  constitute  an  equity  far 
both  parties. 
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We  may  next  proceed  to  the  consideradon  of  tbe  objections, 
whicfa  peculiarly  belong  to  some  of  the  libellants,  and  are  inap- 
plicable to  the  rest. 

First.  As  to  Hemmer.  It  is  asserted  in  the  pleadings,  that  he 
was  guilty  of  an  infracUon  of  the  ship's  articles  by  trading  with 
the  natives  of  the  Northwest  Coast  and  Sandwich  Llandsj  8zx;., 
and  thereby  forfeited  his  wages,  as  well  as  all  the  goods  he  had 
on  board.  Upon  inspection  of  the  articles,  it  appears  that  the 
crew  are  expressly  prohibited  from  such  traffic,  under  the  pen- 
alty of  a  forfeiture  of  all  their  wages,  and  all  their  goods  and 
effects  on  board  of  the  ship.^^  How  far  the  law  would  enforce 
such  a  penalty  as  to  the  goods  or  effects  on  board,  in  case  an 

u  The  article  is  in  the  following  words :  ^  And  the  master,  officers, 
seamen,  and  mariners  of  tbe  said  ship  Mentor  do  further  contract  and 
agree  with  the  owners  of  said  ship  in  tlie  manner  following,  to  trit,  that 
neither  the  said  master,  officers,  seamen,  and  mariners,  nor  any  of  them, 
shall,  on  any  pretence  or  pretext  whatever,  purchase,  sell,  barter,  or 
traffic  with  the  natives  of  the  ^oHhwest  Coast,  or  Sandwich  Islands^  or 
with  any  other  person  or  persons  whatever,  for  furs,  sandal  wood,  or 
any  other  articles  of  trade  of  what  name  or  nature  whatever ;  or  shall 
receive  from  the  said  natives  or  others,  any  furs,  sandal  wood,  or  other 
articles  of  trade  as  presents ;  hereby  agreeing  that  all  trade  and  traffic 
at  all  places  and  times  during  the  voyage,  is  to  be  for  the  exclusive 
benefit  and  profit  of  the  owners  of  said  ship.  And  the  said  master, 
officers,  seamen,  and  mariners,  hereby  agree,  for  themselves,  their 
heirs  and  assigns,  that  if  they,  or  any  of  them,  be  found  to  have  in- 
fringed this  article  of  the  agreement,  thoy  are  thereby  to  forfeit  aH 
their  wages,  together  with  all  their  goods  and  effiscts  on  board  said 
ship,  to  the  use  and  benefit  of  the  owners  thereof.  And  the  owners 
do  agree,  that  whoever  shall  give  information  to  the  conviction  of  any 
one  concerned  in  breaking  this  article,  shall  receive  one  half  of  the 
aam  due  the  delinquent.'* 

WiUiam  Woodward,  carpenter,  $14  per  month-entered  29d  June,  1832.  > 

Advanced  before  sailing  $28 ;  advanced  abroad  $50.  { 

Henry  Hemmery  seaman,  $11  per  month— entered  Feb.  4th,  1823. ) 

Advanced  abroad  $11.  > 

WilUan  Brwon,  seaman,  $10  per  month — entered  Dec.  7th,  1824.  > 

Advanced  abroad  $17  50.  ^ 

Arttmas  GuUiver,  seaman,  £11  per  month— entered  Jan.  26th,  1825. 
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attempt  were  made  to  sue  for  the  same  in  a  court  of  justice,  I 
am  not  called  upon  to  decide ;  and,  as  at  present  advised, 
I  should  feel  no  inconsidera))le  difficulties  on  the  subject.  For- 
feitures in  civil  cases  are  generally  odious,  and  not  unfrequendj 
mitigated  in  Courts,  professing  to  act  in  equity,  as  this  Court  does, 
sitting  in  admiralty.  The  act  of  trading  is  substantively  proved ; 
and  the  seizure  of  the  furs,  which  constituted  the  object  of  the 
traffic,  was  accordingly  made  by  the  master  upon  search,  while 
the  ship  was  at  sea  on  her  voyage  to  Canton.  But  after  the 
arrival  of  the  ship  at  that  port,  the  master,  upon  full  deliberation* 
released  the  furs,  and  delivered  them  back  to  the  offender  ;  and 
this  being  an  act  which,  as  agent  of  tlie  ship,  he  was  competent 
to  do,  I  am  of  opinion  that  the  forfeiture  was  remitted  to  all 
intents  and  purposes,  and  can  no  longer  subsist  as  to  the  wages 
or  goods.  It  appears,  that,  with  the  proceeds  of  the  furs.  Hem' 
mer  afterwards  purchased  silks  at  Canton,  which  were  brought 
home  in  the  ship,  and  landed  at  Boston.  But  tliis,  of  itself, 
constitutes  no  offence,  and  may  be  considered  as  presumptively 
licensed  by  the  master.  Hemmer*8  wages,  therefore,  since  the 
affray,  are  not  affected  by  these  transactions ;  and  as  to  antece- 
dent wages,  the  forfeiture,  if  it  could  attach  at  all,  could  only  afiect 
wages  earned  at  the  time  of  the  traffic,  and  these  would  be  com- 
pletely swallowed  up  in  the  later  and  efficient  forfeiture,  by  the 
endeavour  to  make  a  revolt  on  the  8th  of  June. 

Secondly.  As  to  Woodward.  He  shipped  as  carpenter  for 
the  voyage ;  and  an  attempt  has  been  made  to  establish  that  he 
was  not  competent  to  perform  the  duty.  It  does  indeed  appear, 
that  the  master  was  on  the  outward  voyage  dissatisfied  with  hira, 
and  gave  a  superior  authority  to  the  carpenter's  mate,  and  em- 
ployed Woodward  principally,  but  not  entirely,  in  the  ship's 
common  du^.  But  whenever  business  of  this  sort  was  carried 
on,  he  always  assisted  in  the  carpentry  ;  and  there  is  no  pretence 
to  say,  that  he  laboured  under  any  general  incapacity.  On  the 
conti*ary,  a  person  with  whom  he  worked  ashore,  has  spoken 
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favourably  of  his  capacity ;  and  no  fact,  except  of  slowness,  has 
been  established  against  him.  I  naust  be  permitted  to  say,  that 
when  a  man  ships  in  any  particular  capacity  on  board  a  ship,  it 
is  not  for  slight  causes,  that  he  is  to  be  degraded  or  compelled  to 
perform  other  duty.  He  is  not  to  be  subject  to  the  caprice,  or 
distaste,  or  petulance  of  the  master.  He  stipulates  for  fair  and 
reasonable  knowledge,  and  due  diligence  ;  but  not  for  extraordi- 
nary talents.  If  he  is  guilty  of  fraud  or  misrepresentation,  he  is 
doubdess  subject  to  all  just  consequences.  But  when  he  acts 
band  fide^  and  is  willing  to  perform  his  duty,  if  he  should  be 
more  tardy  in  his  movements  than  other  men,  it  constitutes  no 
just  ground  for  degradation.  The  master  has  shown  no  sufficient 
reason  in  this  case  for  placing  his  own  mate  over  him ;  and  if  he 
had  refused,  under  such  circumstances,  to  perform  the  additional 
seamen's  du^  imposed  upon  him,  I  am  not  satisfied  that  he 
would  not  have  been  entirely  warranted  in  law.  But  since  he 
was  somewhat  acquainted  with  seamanship,  and  performed  his 
duty  as  carpenter  when  required,  and  as  seaman  on  all  other 
occasions,  there  is  no  legal  ground  upon  which  the  full  wages 
stipulated  in  his  contract  as  carpenter  ought  not  to  be  paid  to 
him.  Of  course,  as  one  of  the  ofienders  in  the  affray  of  the  8th 
of  June,  his  wages  antecedently  earned  are  forfeited. 

These  are  all  the  observations,  which  I  think  it  necessary  to 
make  in  the  case  ;  and  I  shall  accordingly  refer  it  to  a  commis- 
sioner to  ascertain  the  wages  now  due  to  the  libellants  upon  the 
principles  already  stated. 

The  defence  has  been  very  properly  made,  and  being  in  its 
main  pomt  sustained,  I  do  not  feel  myself,  under  all  the  circum- 
stances, called  upon  to  give  any  costs  in  the  case.  Each  party 
must  accordmgly  bear  his  own  costs. 

Decree  accordingly. 


ii 
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[Second  Opinion.] 
TttK  Ship  Mentor,  Herset,  Master. 

Where  nemnen  had  forfeited  their  wagei  by  misconduct  in  the  voyage,  and  afte^ 
wards  enroed  wages,  the  Court  held  (1.)  That  the  advance  wages  stipulated  in  the 
shipping  articles,  should  be  a  charge  on  the  fotfeited  \rages.  (2.)  That  money 
advanced  in  the  voyage  for  clothes  &c.,  and  not  stipulated  for,  should  be  a  charge 
on  the  unforfeited  wages.  (3.)  That  hospital  money  should  be  apportioned  prs 
nUa  on  the  wages  of  the  whole  voyage. 

After  the  foregoing  opinion  was  delivered  by  the  Court,  it  was 
referred  to  a  commissioner  to  ascertain  the  amount  due  to  the 
libellants  upon  the  principles  stated  in  that  opinion.  Upon  the 
coming  in  of  the  report,  several  exceptions  were  taken  to  the  re- 
port by  Basset  and  Oay  for  the  libellants. 
.  1.  That  the  wages  advanced  according  to  the  shipping  articles 
ought  not  now  to  constitute  a  charge  against  the  seamen,  to  be 
paid  out  of  the  wages  remaining  due  to  them  since  the  8ih  of 
June,  the  time  to  which  the  forfeiture  applied. 

2.  That  money  advanced  by  the  master  to  the  libellants  in  the 
foreign  ports,  and  principally  at  Canton^  to  buy  clothes  and 
other  necessaries,  should  be  a  charge  on  ^e  forfeited  wages,  and 
not  on  those  now  due. 

3.  That  the  hospital  nloney  ought  to  be  a  charge  on  the  for- 
feited wages. 

Stort  J.  It  is  not  my  intention  to  lay  down  any  inflexible 
rule,  by  which  the  Court  ought  in  all  cases  to  be  bound,  in  con- 
sidering charges  of  the  nature  of  those  in  controversy.  In  cases 
where  the  wages  are  forfeited,  the  Court  must  exercise  a  whole- 
some discretion  as  to  the  manner  in  which  it  will  grant  relief 
upon  pecuniary  charges  against  the  seamen ;  and  ought  to  look 
cautiously  to  all  the  circumstances  mitigating,  as  well  as  inflam- 
ing, the  offence.  When  the  Court  pronounces  the  forfeiture 
incurred,  it  is  incumbent  upon  those,  who  set  up  an  equity^  to 
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have  the  forfeited  fund  charged  with  advances  made  to  the 
ofiending  party,  to  establish  such  equity  by  proof  addressing 
itself  to  the  discretion  of  the  Court.  None  has  been  presented 
in  this  case,  which,  in  my  judgment,  ought  to  vary  the  common 
rule,  by  which  forfeitures  are  governed.  The  exceptions,  there- 
fore, must  be  disposed  of  upon  their  general  merits. 

1.  As  to  the  advance  wages.     The  shipping  articles  stipulate, 
^^tfaat  two  months'  wages   advanced  before   sailing,   and  one 
month's  wages  to  be  paid  at  Canton,  is  the  pay  the  said  seamen 
or  mariners  are  to  receive  till  the  ship  returns  to  her  port  of  dis- 
charge in  the  United  States  of  •4ntertca."--*The  right  to  such 
advance  wages  is  therefore  a  part  consideratioti  of  their  contract; 
and  if  they  go  on  the  voyage,  the  advance  so  made  is  absolutely 
their  due,  and  is  not  affected  by  any  subsequent  occurrences. 
It  constitutes  no  personal  charge  against  the  seamen,  and  if  by 
any  accident  in  the  course  of  the  voyage,  the  latter  is  defeated,  so 
that  no  freight  is  earned,  and  no  wages  become  due,  tbe  advance 
is  not  recoverable  back  from  the  seamen.     It  is  to  be  considered 
as  a  bounty  upon  their  shipping.     Now  the  adv&nce  wages  paid 
at  Boston  and  Canton  must,  under  these  circumMances,  be  con- 
sidered as  an  absolute  payment  to  tbe  libellants,  and  for  which 
the  owner  had  no  personal  claim  against  them.     He  has  a  right 
to  deduct  the  advance  from  the  wages  already  earned,  or  first 
earned  in  the  voyage  ;  or  rather,  the  right  of  the  seamen  to  re- 
ceive other  compensation  accrues  only  from  the  time  not  covered 
by  such  advance,  whether  it  be  in  the  inception  or  prosecution  of 
the  voyage.     The  true  effect  of  a  stipulation  for  advance  wages 
is,  that  the  owner  gives  the  advance  absolutely,  if  the  seamen 
goes  on  the  voyage,  consenting  to  lose  it,  if  the  wages  subse- 
quently earned  do  not  indemnify  him.   Under  such  circumstances, 
it  appears  to  me  that  the  advance  wages  are  not  a  subsisting 
charge  against  tbe  seamen  ;  but  they  are  a  charge  solely  on  the 
forfeited  funds;  and  especially  here,  where  more  wages  were 
earned  b  the  voyage  than  gave  a  complete  indemnity.    This 
claim  of  the  owner  must  therefore  be  rejected. 
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2.  As  to  the  advance  money  for  clothes  and  other  necessaries 
during  the  voyage.  This  is  a  charge,  which  the  Court  wiH 
watch  with  peculiar  solicitude.  It  is  not  sound  policy  to  favour 
the  advance  of  money  to  seamen  in  foreign  ports,  who  are 
thereby  often  tempted  to  extravagance  and  dissipation,  and  their 
attachment  to  the  ship  and  voyage  materially  diminished.  Such 
advances  are  also  usually  made  at  a  high  premium  ;  and  there  is 
always  an  opportunity  thus  given  to  take  unjustifiable  advantages 
of  the  poverty,  thoughtlessness,  and  ignorance  of  seamen.  Sit- 
ting, therefore,  as  a  Court  of  Admiralty,  whose  duty  it  is  in  a 
peculiar  manner  to  guard  seamen  against  the  effects  of  their  own 
infirmities,  and  to  uphold  a  firm  maritime  policy,  I  have  no  doubt 
that  the  obligation  to  watchfulness  in  cases  of  this  nature,  em- 
phatically deserves  our  attention.  We  ought  to  see  that  the 
advances  are  reasonable  and  proper,  and  that  the  premium  is 
such  as  has  the  sanction  of  general  usage,  or  stands  upon  equita- 
ble principles.  In  such  cases,  the  Court  will  recognise  the 
advance  as  a  perscmal  charge  upon  the  seamen,  for  which  the 
master  and  owner  has  an  implied  lien  on  the  wages  earned  in 
(he  voyage ;  and  has,  moreover,  the  obligation  of  a  personal 
responsibility.  If  the  Court,  on  the  other  hand,  perceives  that 
these  charges  are  unjustifiable  in  amount  or  premium,  it  will 
either  reject  them  altogether,  leaving  the  party  to  such  remedy, 
as  the  common  law  may  afford  him,  or  cut  the  demand  down  to 
a  moderated  charge. 

In  the  present  case  the  advance  money  appears  to  me  to  have 
been  reasonable,  both  in  amount  and  premium.  There  is  not 
the  slightest  reason  to  doubt,  that  it  was  such  a  sum  as  a  good 
master,  in  the  exercise  of  a  reasonable  discretion,  might  well 
allow  for  necessaries,  although,  by  the  shipping  articles,  he  might 
not  be  bound  to  allow  it.  It  ought,  in  my  judgment,  to  be  held 
in  the  present  case,  a  charge  upon  the  unforfeited  wages  now 
decreed  due  by  the  Court. 
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3.  As  to  the  hospital  money.  The  act  of  16th  of  July  1798, 
eh.  94,  provides,  ^^  that  the  master  or  owner  of  every  ship  or 
vessel  of  the  United  States  arriving  from  a  foreign  port  into  any 
port  of  the  United  States,  shall,  before  such  ship  or  vessel  shall 
be  admitted  to  an  entry,  render  to  the  collector  a  true  account  of 
the  number  of  seamen,  that  shall  have  been  employed  on  board 
such  vessel  since  she  was  last  entered  at  any  port  in  the  United 
States  ;  and  shall  pay  to  the  collector  at  the  rate  of  twenty  cents 
per  month  for  every  seaman  so  employed,  which  sum  he  is 
hereby  authorized  to  retain  out  of  the  wages  of  such  seamen."  It 
appears  to  me,  that  this  deduction  ought  to  be  considered  as  a 
montlily  deduction,  to  be  apportioned  upon  the  wages  of  the 
whole  voyage ;  and  not  to  be  borne  as  a  charge  upon  the  unfor- 
feited  wages  exclusively.  I  shall  therefore  direct,  tliat  a  deduc- 
tion of  the  hospital  money  of  twenty  cents  per  month,  and  no 
more,  shall  be  deducted  from  every  month's  wages  due  since  the 

forfeiture  on  the  8th  of  June. 

Decree  accordingly. 


United  States  i;^.  Hekrt  Hemm^r  and  othehs. 

A  coiifiiiement  of  the  master  withtti  the  sutute  of  1?90,  cA.  9,  Q 1%  is  not  limited  merefy 
to  a  seizure  of  the  mastert  and  preventing  the  movements  of  bis  body,  or  to  loclcing 
ap  in  a  particular  place,  as  a  cabin  or  state-room,  but  extends  to  all  restraints 
Of  personal  liberty  in  freely  going  about  the  ship,  by  present  force,  or  threats  6f 
bodily  injury. 

A  revolt  is  an  usurpation  of  the  authority  and  comoMind  of  the  ship,  and  an  over* 
throw  of  that  of  the  master  or  commanding  officer.  Any  conspiracy  to  accomplish 
floch  an  object,  or  to  resist  a  lawful  comntand  of  the  master  for  such  porpose,  and 
any  endeavour  to  stir  up  others  of  the  crew  to  such  resistance,  is  an  endeavour  to 
commit  a  revolt  witliin  the  meaning  of  the  same  section  of  the  statute. 

iNiticTifENT :  J  4  For  confining  the  master  of  the  ship  Mentor j 
on  board  of  which  the  defendants  were  seamen  :   2.  For  endea- 
vouring to  commit  a  revolt  on  board  of  the  same  ship. 
VOL,  IT*.  14 
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The  facts,  as  they  appeared  in  evidence,  are  fully  detailed  in 
the  opinion  of  the  Court  on  the  libel  for  wages  by  tlie  sanoc 
seamen,  and  need  not  be  here  repeated.  [See  Tht  Ship  Mentor, 
/.  84.] 

The  cause  was  argued  by  Blake,  District  Attorney  for  the 
Vnited  States,  and  by  Cray  and  Basseit,  for  the  defendants. 

StoRY  J.    in  summing  up  the  facts  to  tiie  jury,  said — The 
indictment  charges  two  distinct  offences :     1 .  An  unlawful  con- 
finement of  the  master  of  the  ship:   2.  An  endeavour  to  com- 
mit a  revolt  on  board  of  the  ship.    The  language  of  the  act  of 
Congress,  on  which  the  indictment  is  founded  {act  of  1790,  eft.  9, 
^  12),   is,  that  "  if  any  seamen  shall  confine  the  master  of 
any  ship  or  other  vessel,  or  endeavour  to  make  a  revolt  in  such 
ship,"  such  pereon  or  persons  shall,  on  conviction,  suffer  the 
punishment  prescribed  by  the  act.     What  is  a  confinement  with- 
in the  meaning  of  the  statute  ?     I  conceive  it  not  to  be  limited 
to  mere  personal  restraint  by  seizing  the  master  and  preventing 
the  free  movements  of  his  body,  nor  to  imprisonment  in  any 
specific  place,  as  locking  him  in   a  state-room  or  cabin.      It 
is  equally  a  confinement,  within  the  statute,   to  prevent  him 
from  free    movements   about   the   ship,   by  force,   or   intimi- 
dation, as  by  limiting  him  to  walking  on  a  particular  part  of 
the  deck  by  terror  of  bodily  injury,  or  by  present  force.     If  he 
is  surrounded,  and  prevented  from  moving,  where  be  pleases, 
according  to  his  rights  or  duty  as  master,  under  threats  of  force, 
or  if  he  is  restrained  from  going  to  any  part  of  the  ship  by  an 
avowed  determination  of  the  crew,  or  of  any  part  of  them,  to  re- 
sist him,  and  to  employ  force  adequate  to  prevent  it,  these  fall 
within  the  meaning  of  confinement.     They  are  restraints  of  his 
personal  liberty,  destroying  his  authority  on  board  of  the  ship, 
and  compelling  bim  to  limit  his  movements  to  the  space  allotted 
faim.    The  case  of  United  States  vs.  Bladen  (1  PetersU  dr.  R. 
213),  before  Mr.  Justice  WashingUmj  is  directly  in  point. 
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As  to  the  other  ofl^nce  of  an  endeavour  to  commit  a  revolt,  it 
has  heretofore  come  before  this  Court  for  consideration  in  seve- 
ral cases.  A  revolt  is,  in  the  sense  of  the  statute,  an  open  re- 
bellion or  mutiny.  It  is  an  usurpation  of  the  authority  and  com- 
mand of  the  sl)ip,  and  an  overthrow  of  that  of  the  master  or  oth- 
er commanding  officer.  Wherever  the  crew,  or  any  part  there- 
of, take  possession  of  the  vessel  against  the  will,  and  in  defiance 
of  the  authority  of  the  master,  or  put  another  person  in  command, 
and  control  her  navigation  against  his  will  or  orders,  that  is  a  re- 
volt. And  any  act  done  with  intent  to  accomplish  such  an  ob- 
ject is  an  endeavour  to  commit  a  revolt.  If  the  crew,  or  a  part 
thereof,  conspire  to  refuse  to  do  any  further  duty  on  board,  and 
to  disobey  all  further  orders  of  the  master,  with  a  view  to  compel 
him  to  yield  up  the  command  of  the  ship,  or  to  grant  to  them 
any  allowance  inconsistent  with  his  duty  as  master,  or  to  prevent 
him  from  exercising  his  lawful  authority  in  the  navigation,  man- 
agement, or  police  of  the  ship,  it  is  an  endeavour  to  commit  a 
revolt.  And  a  general  conspiracy  or  combination  among  the 
crew,  or  a  part  thereof,  to  resist  a  single  lawful  order  of  the  mas- 
ter, for  the  like  purposes,  and  any  act  done  In  pursuance  of  such 
conspiracy  or  combination,  and  any  endeavour  to  stir  up  others 
of  the  crew  to  such  resistance,  would,  in  my  opinion,  fall  within 
the  same  predicament.  In  this  exposition  of  the  statute,  I  am 
authorized  to  say,  that  the  District  Judge  also  concurs.^ 

The  defendants  were  found  guiUy. 

1  Set  United  States  vs.  Smilh,  1  J^ason's  R  147.--7%c  Ereter,  2  Boh. 
5J61,  and  partictdar'y  under  page  273.— Uniterf  States  va.  Skarpj  1  Pe- 
ten's  Cin  R.  11%.— United  States  vs.  Bladen,  Id.  213. 

The  C9Lse  of  United  Slates  vs.  Kelly,  11  Wheatoh's  IL  419,  may  be 
thought  to  narrow  the  doctrine  hero  stated  as  to  endeavours  to  commit 
a  revolt.  But  it  is  understood,  that  such  was  not  the  intention  of  the 
Court ;  and  that  the  language  employed  was  not  designed  to  exclude 
cases,  where  the  endeavour  is  to  obstruct  or  prevent  the  master  from 
the  free  exercise  of  his  command  on  board,  in  any  thing  touching  the 
management,  police,  or  navigation  of  the  ship. 
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William  Mellus  vs.  Enoch  Silsbee. 

If  an  inventor  knowingly  suffers  his  invention  to  go  into  public  and  general  osa 

without  objection,  it  is  a  dedication  of  it  to  the  public,  and  he  caDOOi  afterwardi 

resume  the  exclusive  right. 
Oar  patent  act  differs  from  the  English  in  several  respects.    A  mere  public  U8«  by 

others  before  taking  a  patent,  on  a  saU  thereof  by  the  inventor,  is  not  decisive 

against  him  here,  as  it  is  in  England, 

Case  for  infringement  of  a  patent,  dated  the  3d  of  August, 
1822,  for  an  improvement  "  in  the  mode  of  securing  from  decay 
the  plank,  forming  the  deck,  waist,  or  bottom  of  ships  or  ves- 
sels, at  or  near  the  head  of  the  nails,  spikes,  or  bolts,  in  correc- 
tion of  the  mode  heretofore  adopted  of  boring  and  driving  the 
nails,  spikes,  or  bolts,  by  which  the  planks  are  secured  to  the 
Umber,  beams,  or  frames,  and  the  mode  of  securing  the  head 
from  tlie  effect  of  the  water."     Plea,  the  general  issue. 

Upon  the  trial  it  appeared,  that  the  plaintiff  first  made  the 
invention  in  1804 ;  and  had  suffered  it  to  go  into  general  use 
without  any  claim  of  an  exclusive  right,  or  any  objection,  and 
without  receiving  any  compensation,  until  the  year  1822.  The 
invention  was  not  much  used  until  after  1809,  but  since  the 
peace  of  1815  it  had  come  into  very  general  and  public  use. 

Webster^  for  the  defendant,  took  several  exceptions  to  the 
plaintiff's  right,  and  among  them,  that  the  plaintiff  could  not 
recover,  because  his  allowing  the  invention  to  go  into  public 
use  was  a  waiver  of  the  exclusive  privilege,  and  it  would  now 
be  a  fraud  to  enforce  it. 

Nichols  and  Gorham^  for  the  plaintiff,  contended,  c  contra^ 
that  there  had  been  no  such  general  use  as  excluded  the  plain- 
tiff from  a  recovery.     He  had  a  right  to  allow  the  public  use,  so 

» 

as  to  test  the  utility  of  the  invention,  and  for  as  long  a  period  as 
he  thought  necessary  for  that  purpose. 

Story  J.  There  is  a  difference  between  the  language  and 
effect  of  our  statute  respecting  patents,  and  that  of  England. 
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The  statute  of  21  Jac.  1,  cA.  3,  commonly  called  the  statute  of 
roooopoliesy  prohibits  the  grant  of  monopolies  generally  ;  but  m 
the  sixth  section  it  excepts  "  letters  patent  and  grants  of  privi- 
leges for  14  years  or  under,  of  the  sole  working  or  makmg  of 
any  manner  of  net<7  manufactures  ii^Atn  this  recdm,  to  the  true 
and  first  inventor  and  inventors  of  such  manufacturers,  which 
otJurs  at  the  time  of  making  such  letters  patent  and  grants  shall 
not  useJ^  Upon  this  statute  it  has  been  held,  that  it  is  not 
necessary  that  the  invention  should  be  new  to  all  the  world,  but 
it  is  sufficient,  if  new  within  the  realm  of  England^  and  it  mat- 
ters not  whether  learned  by  travel  or  by  study .^  The  provision 
further  is,  that  it  must  be  an  invention  which  others^  at  the  time 
of  making  the  letters  patent,  '^  shill  not  ti^e."  Therefore  it  was 
held  in  Wood  vs.  Zimmer  {HoWs  JR.  58 ;  Davies  on  PatentSj 
429),  by  Lord  Chief  Justice  Gibbs,  that  if  the  inventor,  before 
obtaim'ng  a  patent,  allows  his  invention  to  go  into  public  use,  he 
cannot  entitle  himself  to  a  patent.  The  public  sale  of  it  by  the 
inventor  to  other  persons  for  use,  makes  the  patent  void.  It  is 
not  then  new  to  the  realm,  but  is  used  by  others  within  the  mean- 
ing of  tlie  statute. 

Our  patent  act  uses  language  somewhat  different.  The  first 
section^  declares,  that  "when  any  person  or  persons.  Sic.  shall 
allege  that  he  or  they  have  invented  any  new  and  useful  art,  ma- 
chine, manufacture,  or  composition  of  matter,  or  any  new  and 
use/id  improvement  on  any  art,  machine,  manufacture,  or  compo- 
sition of  matter,  not  known  or  used  before  the  application,^^  he 
or  they  shall,  on  application  to  the  Secretary  of  State,  fac.  8ic. 
be  entided  to  a  patent.  If  this  were  all,  tbere  would  be  great 
difficulty  in  construing  the  words,  "  not  known  or  used  before 
the  application,"  differently  from  the  words  of  the  English  statute, 
'^  which  others,  at  the  making  of  the  letters  patent  and  grants, 

1  Edgeberry  vs.  Stephens^  Salk.  446. 
»Jkto/2Ut  February,  1703,  c^  11. 
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shall  DOC  use."    We  should  be  driven,  therefore,  to  consider  the 
accuracy  of  the  decision  of  Lord  Chief  Justice  CHhbs.     But 
the  6th  section  of  our  statute  throws  light  on  this  subject,  and 
enables  the  Court  to  ascertain  with  more  precisbn  the  intention 
of  the  Legislature.     That  section  authorizes  the  defendant  to 
give  certain  matters  in  evidence,  by  way  of  defence,  under  the 
general  issue,  upon  proper  notice,  and  among  other  things,  that 
^  the  tluDg  thus  secured  by  patent  was  not  originally  discovered 
by  the  patentee,  but  had  been  in  use,  or  had  been  described  in 
some  public  work,  anterior  to  the  supposed  discovery  of  the  pa- 
tentee."   Upon  these  clauses  it  has  been  uniformly  held,  that  it 
must  be  shown  that  the  invention  is  new,  not  only  in  the  United 
States,  but  to  the  world,  and  that  it  was  not  in  use  before  the  as- 
serted discovery.    The  fact  of  its  being  in  use  before  his  dis- 
covery is,  by  the  sixth  section,  made  decisive  against  the  paten- 
tee.   Now,  if  the  intention  of  the  Legislature  had  been,  by  the 
first  section,  to  provide,  that  the  mere  fact  of  the  invention  being 
^  knoton  or  used,^^  even  with  the  inventor's  permission,  before  the 
application  for  a  patent,  should  destroy  his  right,  however  other- 
wise well  founded,  it  is  strange,  that  the  use  should  not  be  limited, 
in  the  sixth  section,  to  the  time  of  such  application,  instead  of 
the  ^^  supposed  discovery, ^^     The  shcth  section  manifestly  pro- 
ceeds upon  the  ground,  that  the  same  thing  being  in  use  at  the 
time  of  the  supposed  discovery  establishes,  that  there  is  nothing 
new  in  the  invention ;  but  it  may  be  known  and  used  at  the  time 
of  the  application  for  a  patent,  and  yet  the  applicant  have  been 
the  true  and  first  discoverer.    And  the  words  of  the  first  section 
are  susceptible  of  the  same  construction.     The  diings  sought  to 
be  patented  must  be  something  "  not  known  or  used  "  by  others 
before,  but  must  hefrst  known  ov  first  used  by  the  person  claim- 
ing to  be  the  inventor ;  that  is,  others  must  not  have  known  or 
used  it  before  his  discovery.     Upon  any  other  construction,  if  a 
party  were  the  true  and  first  inventor,  yet  if,  before  his  applica- 
tion for  a  patent,  another  were  to  know  his  invention  or  use  it. 
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piratically  or  innocently,  the  first  inventor  would  be  ousted  of 
his  right  to  a  patent,  which  is  inconsistent  with  the  spirit  of  the 
act.  Construing  therefore  the  first  section  by  the  sixth,  it  seems 
to  me,  that  the  true  meaning  is,  that  the  first  inventor  has  a  right 
to  a  patent,  though  there  may  have  been  a  knowledge  and  use 
of  the  tiling  invented  by  others,  before  his  application  for  a  patent, 
if  such  knowledge  or  use  was  not  anterior  to  his  discovery. 

But  however  this  may  be,  I  am  clearly  of  opinion,  that  if  the 
inventor  dedicates  his  invention  to  the  public,  he  cannot  after- 
wards resume  it,  or  claim  an  exclusive  right  in  it.  It  is  like  the 
dedication  of  a  public  way,  or  other  public  easement.  The  ques- 
tion, in  such  cases,  is  a  question  of  fact.  Has  he  so  dedicated  it  ? 
I  agree  his  acts  are  to  be  construed  liberally ;  that  he  is  not  to  be 
-estopped  by  licensing  a  few  persons  to  use  his  invention  to  ascer* 
tain  its  utUity,  or  by  any  such  acts  of  peculiar  indulgence  and 
use,  as  may  fairly  consist  with  the  clear  intention  to  hold  the  ex- 
clusive privilege.  But  if  the  inventor  proclaims  his  intention  to 
all  the  world,  and  suffers  it  to  go  into  general  and  public  use, 
without  objection ;  if  he  asserts  no  exclusive  right  for  years,  widi 
a  full  knowledge,  that  the  public  are  led  by  it  to  a  general  use, 
such  conduct,  in  my  judgment,  amounts  to  strong  proof,  that  be 
waives  the  exclusive  right,  and  dedicates  the  invention  to  the 
world.  After  such  conduct,  the  attempt  to  regain  the  exclusive 
right,  and  secure  it  by  a  patent,  would  operate  as  a  fraud  upon 
the  public ;  and  would  hold  out  inducements  to  incur  heavy  ex-^ 
penses  in  putting  inventions  into  operation,  of  which  the  partjr 
might  be  deprived  at  the  mere  will  or  caprice  of  the  inventor. 

If  the  jury  believe  the  evidence  in  the  present  case,  it  seems 
quite  decisive.     But  of  that  they  will  judge. 

Verdict  far  defendant* 
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«i*«Ai>«  5  Hon.  JOSEPH  STORY.  Associate  Jasdce  of  the  Supreme  Court. 
BKTORK  J  jj^^  jQjjj,  PITMAK,  Dictricl  Judge. 


Thomas  Borden  vs,  Benjamin  Manchester. 

The  grant  of  the  proprietors  of  land  to  a  town  of  all  the  proprietors*  ways,  called 
highways,  conveys  only  such  ways  as  are  in  existence  at  the  time,  and  not  sodi 
as  the  proprietors  reserved  a  right  to  lay  out,  but  never  laid  out. 

T^RESPASS  quare  dausam  fregit,  and  cutting  trees,  fac.  Plea 
as  to  force  and  arms  and  part  of  trees,  not  guilty  :  2.  As  to  the 
residue,  that  the  locus  in  quo  was  a  highway  reserved  by  pro- 
prietors of  Pocasseij  and  granted  by  them  to  the  town  of  Tiver- 
ton,  and  the  trees  on  the  same  were  sold  by  order  of  the  town, 
tic*     Replication  de  sua  injuria^  he. 

At  the  trial  a  vote  of  the  proprietors  of  Pocasset^  in  1681,  was 
produced,  authorizing  certain  highways  to  be  laid  out ;  and  a  re- 
turn of  a  committee  laying  out  certain  highways.  The  proprie* 
tors,  in  1773,  passed  the  following  vote.  "The  proprietors  of 
Pocasset  Purchase  surrender  up  all  their  right  and  title  to  all  said 
proprietors'  ways,  called  highways,  to  the  town  of  Tiverton^  and 
for  the  good  of  the  public,  that  is  to  say,  within  the  limits  of  the 
town  of  Ttverton."  It  did  not  appear  from  the  records,  that  any 
highway  had  ever  been  laid  out,  by  the  proprietors,  over  the  land 
in  controversy,  although  the  land  had  been  reserved  originally  for 
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that  purpose.  There  had  been,  however,  a  way  de  facto,  for 
many  years  existing  through  the  land  so  reserved,  but  it  did  not 
pass  over  the  land  now  in  controversy,  but  to  the  south  of  it. 
The  way  bad  been  latterly  altered  and  straightened,  and  in  such 
aheratioD  was  made  to  pass  over  the  plaintiff's  land ;  but  the 
alteration  had  not  been  made  by  any  legal  authority. 

Upon  these  (acts  Fearce  and  Searle^  for  the  plaintiff,  con** 
tended,  that  the  facts  were  not  made  out. 

Bridgham  aod  Hazardy  for  the  defendant,  contended  e  conird* 

Stobt  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  a 
verdict.  The  proprietors'  vote,  in  1773,  applied  only  to  high- 
ways then  in  existence,  and  not  to  such  as  were  in  posse,  under 
the  vote  in  1681 ;  the  right  to  lay  out  which  was  reserved  by 
the  proprietors,  but  which  were  never  in  fact  laid  out.  The 
evidence  of  long  use  of  a  particular  way  might  perhaps  be  suf> 
ficient  to  authorize  a  presumption,  that  the  way  so  used  was 
afterwards  laid  out,  although  no  record  of  it  can  be  found.  But 
the  main  difficulty  will  still  remain,  for  the  locus  in  quo  is  not 
within  the  limits  of  that  way,  which  has  been  akered,  and  a  new 
way  laid  over  the  plaintiff's  land  without  authority* 

Verdict  for  plaint^. 


Jacob  R.  Valk  vs.  Thomas  Sibukmys. 

A  drawer,  baTiog  no  funds  in  the  hands  of  the  acceptor,  or  having  withdrawn  them 
without  giving  notice  of  the  bill,  and  intercepting  all  other  funds  before  they  reach 
tiw  aooeptOT,  is  not  entitled  to  strict  notiee  of  non-payment  He  has  no  r^t  to 
expect  the  bill  to  be  paid. 

A.SSITMPSIT  on  a  bill  of  exchange,  drawn  by  defendant  and  his 
wife,  upon  one  Francis  Mott  (trustee  of  the  wife's  property), 
payable  to  /.  M.  Ehrisk  or  order,  endorsed  to  plaintiff,  for  non- 
payment after  acceptance.     Plea,  general  issue. 

VOL.  IV*.  15 
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At  the  trial  the  defence  was  principally,  that  the  defendant  had 
not  due  notice  of  non-payment  by  the  acceptor.  It  appeared  in 
evidence,  that  Matt  was  trustee  of  the  property  of  the  defend- 
ant's wife,  and  as  such  was  accustomed  to  receive  the  rents  of 
her  estate,  which  were  drawn  for  in  this  manner  by  husband  and 
wife.  The  defendant  had  drawn  out  all  the  funds  in  the  hands 
of  Mott  before  the  acceptance  of  this  bill ;  and,  as  the  evidence 
was,  had  intercepted  the  other  funds  before  they  came  into 
MotCs  hands  at  any  subsequent  period.  Mottj  under  these 
circumstances,  refused  to  pay  the  acceptance ;  and  there  was 
no  evidence  that  the  non-payment  was  duly  notified  to  the  de- 
fendant. 

Riversj  for  the  defendant,  cited  Frenches  Executors  vs.  Bank 

of  Columbia^  4  CrancA,  141. 

Searle,  for  the  plaintiff,  argued  e  contra,  that  the  acceptor 
had  no  funds,  and  the  drawer  was  not  entitled  to  notice. 

Stort  J.  If  the  jury  believe  the  evidence  in  this  case,  my 
opinion  is,  that  the  plaintiff  is  entitled  to  recover.  No  notice  is 
necessary  where  the  acceptor  has  not  in  fact,  or  in  the  expect- 
ancy of  the  drawer,  any  funds  in  his  hands  at  the  time  of  pay- 
ment, nor  had  entered  into  any  arrangement  with  the  drawer  at 
all  events  to  pay  the  bill.  In  the  present  case,  if  the  evidence 
is  believed,  the  defendant,  without  any  notice  to  Mott  of  the 
existence  of  this  biU,  withdrew  all  the  funds  in  his  hands  before 
the  acceptance,  and  has  since  intercepted  all  funds  which  might 
have  come  into  his  hands  to  pay  it.  What  right  can  he  then  have 
to  demand  notice  ?  He  withdraws  the  fund  without  any  notice 
to  the  drawee  of  the  fact,  that  he  has  drawn  on  him ;  he  pre- 
vents other  funds  from  coming  to  his  hands,  and  he  provides  no 
means  of  pa3rment.  He  is  then,  to  say  the  least  of  it,  in  the 
predicament  of  a  party,  drawing  without  funds,  and  having  no 
right  to  expect  his  bill  to  be  paid. 

Verdict  for  plaint^. 
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Edward  Dexteb  and  Wife  vs.  William  S.  Speak. 

Any  pablicatioD,  the  tendency  of  which  is  to  degrade  and  injure  another  person,  or 
to  bring  him  into  contempt,  ridicale,  or  hatred,  or  which  accuses  him  of  a  crime, 
panhhable  by  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  a  libel. 

Where  a  publication  is  libellous,  and  is  knowingly  made,  the  law  presumes  it  ma> 
licious,  unless  it  is  proved  to  be  published  on  an  innocent  or  justifiable  occasion. 

Malice,  in  the  sense  of  the  law,  means  wilfulness. 

It  if  DO  justification  or  excuse  for  a  libel  printed  in  a  newspaper*  that  the  printer 
of  the  newspaper  did  not  personally  know  the  party  libelled. 

The  publisher  is  equally  responsible  with  the  author  of  a  libel. 

Case  for  a  libel  on  the  wife  before  marriage.  The  declara- 
don  alleged  the  purport  to  be  a  charge  of  illicit  and  criminal  in- 
tercourse between  the  husband  and  wife  before  the  marriage. 
The  libel  was  contained  in  a  newspaper  called  "  The  Beacon/' 
which  was  published  by  the  defendant.     Plea,  not  guilty. 

At  the  trial  the  cause  was  argued  by  R.  W.  Chreen  and  TO- 
Unghast  for  the  plaintiff,  and  by  Rivers  and  Whipple  for  the  de- 
fendant. In  the  defence  it  was  contended,  1.  That  the  publica- 
tion was  not  a  libel  on  any  person :  2.  That  if  a  libel,  it  was  not 
applied  or  applicable  to  the  wife :  3.  That  if  applied  to  the 
wife,  it  was  not  a  malicious  publication :  That  the  defendant 
was  not  the  author  of  it ;  but  it  was  a  communication  to  him,  and 
he  was  not  personally  acquainted  with  the  plaintiffi :  That  un- 
less there  was  malice,  the  action  was  not  maintainable.  If  the 
author  had  malice,  that  was  not  sufficient,  unless  the  publisher 
also  had  malice,  &c.  8£c. 

For  the  defendants  were  cited.  The  People  vs.  Croswdi^ 
3  JohiM.  Cos.  354 ;  HoU  on  Idbds,  307 ;  3  Chittif's  Crim. 
Lawy  867,  869  ;  9  Co.  R.  69,  Lambe's  Case. 

For  the  plaintiffi  were  cited,  HoU  on  Ldbelsy  54,  55,  223, 
234,  241,  242,  243,  240,  note  ;  10  Johns.  JR.  443 ;  RusseU  on 
Crimes,  303,  340. 

The  cause  was  argued  at  great  length ;  but  the  arguments  are 
not  thought  necessary  to  be  reported  at  large,  as  they  were 
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At  the  trial  the  defence  was  principally,  that  tb^ 
not  due  notice  of  non-payment  by  the  acceptor 
evidence,  that  Moit  was  trustee  of  the  proper 
ant's  wife,  and  as  such  was  accustomed  to  i^ 
her  estate,  which  were  drawn  for  in  this  m'\%, 
wife.     The  defendant  had  drawn  out  all*; ^\\ 
of  Moii  before  the  acceptance  of  this  \\k  \% 
was,  had  intercepted  the  other  ^^^i\^\\\ 
Motfs  hands  at  any  subsequent  /i    \%%  * ^ 
circumstances,  refused  to  pay  th/i  '' 
no  evidence  that  the  non-payrar 
fendant.  | 

Riversj  for  the  defendant - 
of  Columbia,  4  Cranchy  U  f  i 


• 


Seark,  for  the  plaioj^ 
bad  no  funds,  and  th«;'  C 

Story  J.    If  t'/ 
opinion  is,  diatt^/^ 
necessary  whe^/  ^ 
ancy  of  the  f) 


^mj 


o  iibeis,  are  of(ep/i  ^ 

-re  fatal  to  ei^      ...     ^^ 
uoy  which  can  a^     P^ohc  pe^ce 

dearest  property,  Mrhioh^^^^  corpo- 


the 
Out 


and  character ;  and  as  to  a  iT  **  '^^'^  ^^S; 
ment,  nor  '^  ^f  «  f^ir  fame,  and  pure,  unsuUie^  "'  ^'*' 

all  events  ^        **  ruined  outcast,  unworthy  of  confidence,    ^**^%j 
is  belie'      ^oJe  degradation.  ^"^^  sunk 

exists     IS  *ere  any  difficulty  in  defining  or  ascertaining  ,^l 
the  '  ,  j/^eois  a  libel.     Notwithstanding  the  suggestions  thiy>  *^ 
ha-  ;V  ^®'®"^®»  '*  |s  as  plain  and  well  settled  as  any  doctr'^ 
I   ^  /j,w.     Any  publication,  the  tendency  of  which  is  to  d  ^^^  ^^ 
^d  injure  another  person,  or  to  bring  him  into  contempt  ti^^^^ 
^  hatred  ;  or  which  accuses  him  or  her  of  a  crime  nl  •  ^^^ 
fyy  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  ^y 
If  it  is  false,  he  who  knowingly  writes,  publishes,  or  circular  ^** 
is  responsible,  in  a  civil  actbn,  for  damages  to  the  party  in*     ^^ 
No  man  has  a  right  to  state  of  another  that,  which  is  feig^ 
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fortiori  no  man  has  a  right  to  give  it  a 
'"^vous  range  hj  publishing  it  in  a  news- 

^  the  press,  has  nothing  to  do  with 

'angered  by  the  punishment  of 

of  speech  and  the  liberty  of 

and  injurious  defamation. 

'«ore  than  in  other  per- 

^  *^*  Nblished,  the  law 

a  to  be  published 
.«o  man  can  protect  him- 
r  by  pleading  his  ignorance  of 
(ved,  if  he  knows  the  publication  to 
oiind  not  to  do  a  wrong  to  another,  whe- 
.iown  or  unknown  to  him.  Indeed,  malice  is  so 
^emg  disproved,  by  showing  that  the  printer  did  not 
.»  who  were  the  parties  libelled,  that  it  often  aggravates  the 
malignity  of  the  case,  by  showing  a  wanton  and  indiscriminate 
maUce,  and  an  indifference  to  the  peace  of  the  innocent.  It  of- 
ten takes  away  the  pretence  of  good  motives  in  the  publication, 
since  the  party  does  not  know  and  does  not  care,  whether  it  be 
truth  or  falsehood.  A  printer  of  a  newspaper  is  bound  to  ab- 
stain from  publications,  which  he  knows  to  be  libellous,  with  more 
than  ordinary  care,  for  the  wide  circulation  of  his  paper  may  of- 
ten inflict  upon  the  innocent  an  irreparable  injury.  It  is  no  apol- 
ogy for  him,  that  he  is  not  the  author ;  he  who  wantonly  publishes 
a  libel  is  just  as  guilty,  in  the  eye  of  the  law,  as  he  who  writes  iL 
The  author  may  write  from  private  malice ;  but  the  injury  is 
done  by  the  publication. 

The  real  questions  then  for  the  jury  are,  in  the  first  place, 
whether  the  publication  is  a  libel ;  and  of  this  it  seems  to  me 
there  can  be  no  doubt,  unless  we  choose  to  shut  our  minds 
against  the  obvious  meaning  of  the  language.   If  it  is  a  Ubel,  then 
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principally  addressed  to  the  facts,  and  the  points  of  law  are  stated 
in  the  opinion  of  the  Court. 

Story  J.  (after  summing  up  the  facts  to  the  jury,)  said, 
This  cause  has  been  argued,  as  if  there  was  something  peculiar 
in  an  action  for  a  libel,  and  as  if  it  rested  on  harsh  and  extraor- 
dinary principles,  not  to  be  encouraged  in  an  enlightened  age. 
I  know  of  nothing  that  justifies  such  a  notion.  The  case  of  li- 
bels stands  upon  the  same  general  grounds  as  other  rights  of  ac- 
tion for  wrongs.  The  general  rule  of  law  is,  that  whoever  does 
an  injury  to  another  is  liable  in  damages  to  the  extent  of  that  injury. 
It  matters  not,  whether  the  injury  is  to  the  property,  or  the  person, 
or  the  rights,  or  the  reputation,  of  another.  The  law  has  de- 
clared all  these  entitled  to  its  protection  ;  and  whoever  wantonly 
assails  them  must  answer  in  damages  for  the  consequences.  CivS 
society  could  not  exist  upon  any  other  terms.  Injuries  to  the 
reputation,  by  gross  slanders  and  degrading  libels,  are  oftentimes 
more  extensive  in  mischief,  and  more  fatal  to  the  public  peace 
and  to  private  happiness,  than  any  which  can  affect  mere  corpo* 
real  property.  Indeed  the  dearest  property,  which  a  man  has, 
is  often  his  good  name  and  character ;  and  as  to  a  woman,  with- 
out the  possession  of  a  fair  fame,  and  pure,  unsullied  chastity, 
she  is  deemed  a  ruined  outcast,  unworthy  of  confidence,  and  sunk 
in  irretrievable  degradation. 

Nor  is  there  any  difficulty  in  defining  or  ascertaining  what  the 
law  deems  a  libel.  Notwithstanding  the  suggestions  thrown  out 
in  the  defence,  it  is  as  plain  and  well  settled  as  any  doctrine  of 
the  law.  Any  publication,  the  tendency  of  which  is  to  degrade 
and  injure  another  person,  or  to  bring  him  into  contempt,  ridicule, 
or  hatred  ;  or  which  accuses  him  or  her  of  a  crime  punishable 
by  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  a  libel. 
If  it  is  false,  he  who  knowingly  writes,  publishes,  or  circulates  it, 
is  responsible,  in  a  civil  action,  for  damages  to  the  party  injured. 
No  man  has  a  right  to  state  of  another  that,  which  is  false  a&d 
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injurioas  to  him.  A  fortiori  no  man  has  a  right  to  give  it  a 
wider  mid  more  mischievous  range  bj  publishmg  it  in  a  news- 
paper. 

The  liberty  of  speech,  or  of  the  press,  has  nothing  to  do  with 
diis  subject.  They  are  not  endangered  by  the  punishment  of 
libellous  publications.  The  liberty  of  speech  and  the  liberty  of 
the  press  do  not  authorize  malicious  and  injurious  defamation. 
There  can  be  no  right  in  printers,  any  more  than  m  oiher  per- 
sons, to  do  wrong. 

If  a  writing  is  libellous,  and  is  knowingly  published,  the  law 
presumes  it  to  be  malicious,  unless  it  is  proved  to  be  published 
on  an  innocent  or  justifiable  occasion.  No  man  can  protect  him- 
self from  responsibility  for  a  libel  by  pleading  his  ignorance  of 
the  real  parties  who  are  attacked,  if  he  knows  the  publication  to 
be  libellous.  He  is  bound  not  to  do  a  wrong  to  another,  whe- 
ther personally  known  or  unknown  to  him.  Indeed,  malice  is  so 
far  from  being  disproved,  by  showing  that  the  printer  did  not 
know  who  were  the  parties  libelled,  that  it  often  aggravates  the 
malignity  of  the  case,  by  showing  a  wanton  and  indiscrimbate 
malice,  and  an  indifference  to  the  peace  of  the  innocent.  It  of- 
ten takes  away  the  pretence  of  good  motives  in  the  publication, 
since  the  party  does  not  know  and  does  not  care,  whether  it  be 
truth  or  falsehood.  A  prmter  of  a  newspaper  is  bound  to  ab- 
stain from  publications,  which  he  knows  to  be  libellous,  with  more 
than  ordinary  care,  for  the  wide  circulation  of  his  paper  may  of- 
ten inflict  upon  the  innocent  an  irreparable  injury.  It  is  no  apol- 
ogy for  him,  that  he  is  not  the  author ;  he  who  wantonly  publishes 
a  libel  is  just  as  guilty,  in  the  eye  of  the  law,  as  he  who  writes  it* 
The  author  may  write  from  private  malice ;  but  the  injury  is 
done  by  the  publication. 

The  real  questions  then  for  the  jury  are,  in  the  first  place, 
whether  the  publication  b  a  libel ;  and  of  this  it  seems  to  me 
there  can  be  no  doubt,  unless  we  choose  to  shut  our  minds 
agamst  the  obvious  meaning  of  the  language.   If  it  is  a  libel,  then 
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principally  addressed  to  the  facts,  and  the  points  of  law  are  stated 
in  the  opinion  of  die  Court. 

Story  J.  (after  sumn)ing  up  the  facts  to  the  jury,)  said, 
This  cause  has  been  argued,  as  if  there  was  something  peculiar 
in  an  action  for  a  libel,  and  as  if  it  rested  on  harsh  and  extraor- 
dinary principles,  not  to  be  encouraged  in  an  enlightened  age. 
I  know  of  nothing  that  justifies  such  a  notion.  The  case  of  li* 
bels  stands  upon  the  same  general  grounds  as  other  rights  of  ac^ 
tion  for  wrongs.  The  general  rule  of  law  is,  that  whoever  does 
an  injury  to  another  is  liable  in  damages  to  the  extent  of  that  injury. 
It  matters  not,  whether  the  injury  is  to  the  property,  or  the  person, 
or  the  rights,  or  the  reputation,  of  another.  The  law  has  de- 
clared all  these  entitled  to  its  protection  ;  and  whoever  wantonly 
assails  them  must  answer  in  damages  for  the  consequences.  Civil 
society  could  not  exist  upon  any  other  terms.  Injuries  to  the 
reputation,  by  gross  slanders  and  degrading  libels,  are  oftentimes 
more  extensive  in  mischief,  and  more  fatal  to  the  public  peace 
and  to  private  happiness,  than  any  which  oan  affect  mere  corpo- 
real propeily.  Indeed  the  dearest  property,  which  a  man  has, 
is  often  his  good  name  and  character ;  and  as  to  a  woman,  with- 
out the  possession  of  a  fair  fame,  and  pure,  unsullied  chastity, 
she  is  deemed  a  ruined  outcast,  unworthy  of  confidence,  and  sunk 
in  irretrievable  degradation. 

Nor  is  there  any  difficulty  in  defining  or  ascertaining  what  the 
law  deems  a  libel.  Notwithstanding  the  suggestions  thrown  out 
in  the  defence,  it  is  as  plain  and  well  settled  as  any  doctrine  of 
the  law.  Any  publication,  the  tendency  of  which  is  to  degrade 
and  injure  another  person,  or  to  bring  him  into  contempt,  ridicule, 
or  hatred  ;  or  which  accuses  him  or  her  of  a  crime  punishable 
by  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  a  libel. 
If  it  is  false,  he  who  knowingly  writes,  publishes,  or  circulates  it, 
19  responsible,  in  a  civil  action,  for  damages  to  the  party  injured. 
No  man  has  a  right  to  state  of  another  that,  which  is  false  a&d 
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iDJurious  to  him.  A  fortiori  no  man  has  a  right  to  give  it  a 
wider  and  more  mischievous  range  hj  publishbg  it  in  a  news^ 
paper. 

The  liberty  of  speech,  or  of  the  press,  has  nothing  to  do  with 
this  subject.  They  are  not  endangered  by  the  punishment  of 
fibellous  publications.  The  liberty  of  speech  and  the  liberty  of 
the  press  do  not  authorize  malicious  and  injurious  defamation. 
There  can  be  no  right  in  printers,  any  more  than  in  other  per- 
sons, to  do  wrong. 

If  a  writing  is  libellous,  and  is  knowingly  published,  the  law 
presumes  it  to  be  malicious,  unless  it  is  proved  to  be  published 
on  an  innocent  or  justifiable  occasion.  No  man  can  protect  him- 
self from  responsibility  for  a  libel  by  pleading  his  ignorance  of 
the  real  parties  who  are  attacked,  if  he  knows  the  publication  to 
be  libellous.  He  is  bound  not  to  do  a  wrong  to  another,  whe- 
ther personally  known  or  unknown  to  him.  Indeed,  malice  is  so 
far  from  being  disproved,  by  showing  that  the  printer  did  not 
know  who  were  the  parties  libelled,  that  it  oiten  aggravates  the 
malignity  of  the  case,  by  showing  a  wanton  and  indiscriminate 
malice,  and  an  indifference  to  the  peace  of  the  innocent.  It  of- 
ten takes  away  the  pretence  of  good  motives  in  the  publication, 
siace  the  party  does  not  know  and  does  not  care,  whether  it  be 
truth  or  falsehood.  A  printer  of  a  newspaper  is  bound  to  ab- 
stain from  publications,  which  he  knows  to  be  libellous,  with  more 
than  ordinary  care,  for  the  wide  circulation  of  his  paper  may  of- 
ten inflict  upon  the  innocent  an  irreparable  injury.  It  is  no  apol- 
ogy for  him,  that  he  is  not  the  author ;  he  who  wantonly  publishes 
a  libel  is  just  as  guilty,  in  the  eye  of  the  law,  as  he  who  writes  it. 
The  author  may  write  from  private  malice ;  but  the  injury  is 
done  by  the  publication. 

The  real  questions  then  for  the  jury  are,  in  the  first  place, 
whether  the  publication  is  a  libel ;  and  of  this  it  seems  to  me 
there  can  be  no  doubt,  unless  we  choose  to  shut  our  minds 
against  the  obvious  meaning  of  the  language.   If  it  is  a  libel,  then 
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principally  addressed  to  the  facts,  and  the  points  of  law  are  stated 
in  the  opinion  of  die  Court. 

Stort  J,  (after  summing  up  the  facts  to  the  jury,)  said, 
This  cause  has  been  argued,  as  if  there  was  something  peculiar 
in  an  action  for  a  libel,  and  as  if  it  rested  on  harsh  and  extraor- 
dinary principles,  not  to  be  encouraged  in  an  enlightened  age. 
I  know  of  nothing  that  justifies  such  a  notion.  The  case  of  li- 
bels stands  upon  the  same  general  grounds  as  other  rights  of  ac- 
tion for  wrongs.  The  general  rule  of  law  is,  that  whoever  does 
an  injury  to  another  is  liable  in  damages  to  the  extent  of  that  injury. 
It  matters  not,  whether  the  injury  is  to  the  property,  or  the  person, 
or  the  rights,  or  the  reputation,  of  another.  The  law  has  de- 
clared all  these  entitled  to  its  protection  ;  and  whoever  wantonly 
assails  them  must  answer  in  damages  for  the  consequences.  Civil 
society  could  not  exist  upon  any  other  terms.  Injuries  to  the 
reputation,  by  gross  slanders  and  degrading  libels,  are  oftentimes 
more  extensive  in  mischief,  and  more  fatal  to  the  public  peace 
and  to  private  happiness,  than  any  which  can  affect  mere  corpo- 
real property.  Indeed  the  dearest  property,  which  a  man  has, 
is  often  his  good  name  and  character ;  and  as  to  a  woman,  with- 
out the  possession  of  a  fair  fame,  and  pure,  unsullied  chastity, 
she  is  deemed  a  ruined  outcast,  unworthy  of  confidence,  and  sunk 
in  irretrievable  degradation. 

Nor  is  there  any  difficulty  in  defining  or  ascertaining  what  the 
law  deems  a  libel.  Notwithstanding  the  suggestions  thrown  out 
in  the  defence,  it  is  as  plain  and  well  settled  as  any  doctrine  of 
the  law.  Any  publication,  the  tendency  of  which  is  to  degrade 
and  injure  another  person,  or  to  bring  him  into  contempt,  ridicule, 
or  hatred  ;  or  which  accuses  him  or  her  of  a  crime  punishable 
by  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  a  libel. 
If  it  is  false,  he  who  knowingly  writes,  publishes,  or  circulates  it, 
is  responsible,  in  a  civil  action,  for  damages  to  the  party  injured. 
No  man  has  a  right  to  state  of  another  that,  which  is  false  a&d 
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iojurious  to  him.  A  fortiori  no  man  has  a  right  to  give  it  a 
wider  and  more  mischievous  range  hj  publishmg  it  in  a  news^ 
paper. 

The  liberty  of  speech,  or  of  the  press,  has  nothing  to  do  with 
diis  subject.  They  are  not  endangered  by  the  punishment  of 
fibellous  pubfications.  The  liberty  of  speech  and  the  liberty  of 
the  press  do  not  authorize  malicious  and  injurious  defamation. 
There  can  be  no  right  in  printers,  any  more  than  m  other  per- 
sons, to  do  wrong. 

If  a  writing  is  libellous,  and  is  knowingly  published,  the  law 
presumes  it  to  be  malicious,  unless  it  is  proved  to  be  published 
on  an  innocent  or  justifiable  occasion.  No  man  can  protect  him- 
self from  responsibility  for  a  libel  by  pleading  his  ignorance  of 
the  real  parUes  who  are  attacked,  if  he  knows  the  publication  to 
be  libellous.  He  is  bound  not  to  do  a  wrong  to  another,  whe- 
ther personally  known  or  unknown  to  him.  Indeed,  malice  is  so 
far  from  being  disproved,  by  showing  that  the  printer  did  not 
know  who  were  the  parties  libelled,  that  it  often  aggravates  the 
malignity  of  the  case,  by  showing  a  wanton  and  indiscriminate 
malice,  and  an  indifierence  to  the  peace  of  the  innocent.  It  of- 
ten takes  away  the  pretence  of  good  motives  in  the  publication, 
since  the  party  does  not  know  and  does  not  care,  whether  it  be 
truth  or  falsehood.  A  printer  of  a  newspaper  is  bound  to  ab- 
stain from  publications,  which  he  knows  to  be  libellous,  with  more 
than  ordinary  care,  for  the  wide  circulation  of  his  paper  may  of- 
ten inflict  upon  the  bnocent  an  irreparable  injury.  It  is  no  apol- 
ogy for  him,  that  he  is  not  the  author ;  he  who  wantonly  publishes 
a  libel  is  just  as  guilty,  in  the  eye  of  the  law,  as  he  who  writes  it* 
The  author  may  write  from  private  malice ;  but  the  injury  is 
done  by  the  publication. 

The  real  questions  then  for  the  jury  are,  in  the  first  place, 
whether  the  publication  is  a  libel ;  and  of  this  it  seems  to  me 
there  can  be  no  doubt,  unless  we  choose  to  shut  our  minds 
against  the  obvious  meaning  of  the  language.   If  it  is  a  libel,  then 
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principally  addressed  to  the  facts,  and  the  points  of  law  are  stated 
in  the  opinion  of  tlie  Court. 

Stort  J.  (after  sunnming  up  the  facts  to  the  jury,)  said, 
This  cause  has  been  argued,  as  if  there  was  something  peculiar 
in  an  action  for  a  libel,  and  as  if  it  rested  on  harsh  and  extraor* 
dinary  principles,  not  to  be  encouraged  in  an  enlightened  age. 
I  know  of  nothing  that  justifies  such  a  notion.  The  case  of  li- 
bels stands  upon  the  same  general  grounds  as  other  rights  of  ac* 
tion  for  wrongs.  The  general  rule  of  law  is,  that  whoever  does 
an  injury  to  another  is  liable  in  damages  to  the  extent  of  that  iojuiy. 
It  matters  not,  whether  the  injury  is  to  the  property,  or  the  person, 
or  the  rights,  or  the  reputation,  of  another.  The  law  has  de- 
clared all  these  entitled  to  its  protection  ;  and  whoever  wantonly 
assails  them  must  answer  in  damages  for  the  consequences.  Civil 
society  could  not  exist  upon  any  other  terms.  Injuries  to  the 
reputation,  by  gross  slanders  and  degrading  libels,  are  oftentimes 
more  extensive  in  mischief,  and  more  fatal  to  the  public  peace 
and  to  private  happiness,  than  any  which  oan  affect  mere  corpo* 
real  property.  Indeed  the  dearest  property,  which  a  man  has, 
is  often  his  good  name  and  character ;  and  as  to  a  woman,  with* 
out  the  possession  of  a  fair  fame,  and  pure,  unsuUied  chastity, 
she  is  deemed  a  ruined  outcast,  unworthy  of  confidence,  and  aunk 
in  irretrievable  degradation. 

Nor  is  there  any  difficulty  in  defining  or  ascertaining  what  the 
law  deems  a  libel.  Notwithstanding  the  suggestions  thrown  out 
in  the  defence,  it  is  as  plain  and  well  settled  as  any  doctrine  of 
the  law.  Any  publication,  the  tendency  of  which  is  to  degrade 
and  injure  another  person,  or  to  bring  him  into  contempt,  ridicule, 
or  hatred  ;  or  which  accuses  him  or  her  of  a  crime  punishable 
by  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  a  libel. 
If  it  is  false,  he  who  knowingly  writes,  publishes,  or  circulates  it, 
is  responsible,  in  a  civil  action,  for  damages  to  the  party  injured. 
No  man  has  a  right  to  state  of  another  that,  which  is  false  and 
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injurious  to  him.  A  fortiori  no  man  has  a  right  to  give  it  a 
wider  and  more  mischievous  range  hj  publishing  it  in  a  news- 
paper. 

The  Kberty  of  speech,  or  of  the  press,  has  nothing  to  do  with 
this  subject.  They  are  not  endangered  by  the  punishment  of 
fibellous  publications.  The  liberty  of  speech  and  the  liberty  of 
the  press  do  not  authorize  malicious  and  injurious  defamation. 
There  can  be  no  right  in  printers,  any  more  than  in  other  per- 
sons, to  do  wrong. 

If  a  writing  is  libellous,  and  is  knowingly  published,  the  law 
presumes  it  to  be  malicious,  unless  it  is  proved  to  be  published 
on  an  innocent  or  justifiable  occasion.  No  man  can  protect  him* 
self  from  responsibility  for  a  libel  by  pleading  his  ignorance  of 
the  real  parties  who  are  attacked,  if  he  knows  the  publication  to 
be  libellous.  He  is  bound  not  to  do  a  wrong  to  another,  whe- 
ther personally  known  or  unknown  to  him.  Indeed,  malice  is  so 
far  from  being  disproved,  by  showing  that  the  printer  did  not 
know  who  were  the  parties  libelled,  that  it  often  aggravates  the 
malignity  of  the  case,  by  showing  a  wanton  and  indiscriminate 
malice,  and  an  indifference  to  the  peace  of  the  innocent.  It  of- 
ten takes  away  the  pretence  of  good  motives  in  the  publication, 
since  the  party  does  not  know  and  does  not  care,  whether  it  be 
truth  or  falsehood.  A  printer  of  a  newspaper  is  bound  to  ab- 
stain from  publications,  which  he  knows  to  be  libellous,  with  more 
than  ordinary  care,  for  the  wide  circulation  of  his  paper  may  of- 
ten inflict  upon  the  innocent  an  irreparable  injury.  It  is  no  apol- 
ogy for  him,  that  he  is  not  the  author ;  he  who  wantonly  publishes 
a  libel  b  just  as  guilty,  in  the  eye  of  the  law,  as  be  who  writes  it* 
The  author  may  write  from  private  malice ;  but  the  injury  is 
done  by  the  publication. 

The  real  questions  then  for  the  jury  are,  in  the  first  place, 
whether  the  publication  is  a  libel ;  and  of  this  it  seems  to  me 
there  can  be  no  doubt,  unless  we  choose  to  shut  our  minds 
against  the  obvious  meaning  of  the  language.   If  it  is  a  libel,  then 
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the  next  consideration  is,  whether  the  wife  was  the  parQr  alluded 
to,  and  whether  the  import  of  the  language  is  truly  set  forth  in 
the  buendoes  in  the  declaradon.  The  next  inquiry  is,  whether 
the  publication  was  made,  by  the  defendant,  with  a  knowledge 
that  it  was  libellous.  If  so,  the  law  presumes  it  to  be  malicious ; 
for  there  is  no  pretence  to  say,  that  there  was  any  justification 
from  the  occasion  of  publication,  and  an  act  is  deemed  malicious, 
not  only  when  it  arises  from  personal  spite,  but  when  it  is  a 
wanton  and  intentional  injury.     Malice  is  wilfulness.^ 

Verdict  for  plaintiffs  $800. 


Ba&nabas  Bates  vs.  Luke  Drury. 

Where  a  collector's  term  of  office  expires  under  tbe  act  of  1820,  be  is  entitled  to 
one  half  of  the  commissions  upon  bonds  taken  by  him  and  then  outstanding,  and 
collected  by  his  successor,  as  being  a  case  within  the  equity  of  the  act  of  1799, 
c^l29. 

Assumpsit  for  money  had  and  received.     Plea,  tbe  general 
issue. 

At  the  trial  it  appeared  that  the  defendant  was  collector  of  tbe 
customs  for  the  port  of  Bristol ;  and  the  plaintiff  was  his  im* 
mediate  predecessor  in  that  office.  The  plaintiff  was  not  re- 
moved from  office,  but  his  commission  expu*ed  according  to  the 
provisions  of  the  act  of  15tb  of  May,  1820,  ck.  102,  the  senate 
having  refused  to  ratify  his  reappointment.  Tbe  suit  was  for 
commissions  upon  bonds  for  dudes  taken  by  the  plaintiff  while  in 
office,  and  outstanding  at  tbe  time  bis  commission  expired,  and 
since  collected  and  received  by  the  defendant.  It  was  admitted, 
that  the  sums  due  for  commissions  on  these  bonds  were  in  the 
hands  of  tlie  defendant,  and  not  claimed  by  the  government. 

1  Set  Duncan  vs.  ThtvaiteSf  8  Bam.  4r  Cresto,  556,  584, 585 ;  and 
Brommase  vs.  ProsscTy  4  Banu  if  Cresto.  "'"'^ 
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JBru^Aam  for  the  plaintiff,  and  Searlt  for  the  defendant,  sub- 
mitted the  cause  shortly  on  these  facts,  and  a  verdict  was  taken 
for  the  plaintiff  for  j^681.93,  being  half  the  commissions,  sub- 
ject to  the  opinion  of  the  Court.  It  was  afterwards  delivered  as 
follows* 

Stort  J.  Upon  consideration  we  are  of  opinion,  that  the 
verdict  for  the  plaintiff  ought  to  stand.  Before  the  act  of  1820, 
A.  102,  the  collectors  held  their  office,  without  limitation  of  time, 
at  the  pleasure  of  the  president.  That  act  cut  down  the  term  of 
office  to  four  years.  The  act  of  2d  of  March,  1799,  eh.  129, 
provided  for  the  only  cases,  except  removals,  in  which  one  col* 
lector  could  take  the  bond,  and  another  receive  the  money. 
The  cases  of  death  and  resignation  were  expressly  provided  for ; 
the  case  of  removals,  being  presumed  to  be  for  good  cause,  was 
probably  not  thought  fit,  upon  motives  of  policy,  to  be  embraced 
in  any  universal  rule.  The  act,  in  the  second  section,  gives  a 
commission  to  collectors  of  a  certain  per  centage  "  on  all  moneys 
by  them  respectively  received  on  account  of  die  duties  arising  on 
goods  &c.  imported  into  the  United  States^  and  on  the  tonnage 
of  ships  and  vessels."  This  section  attaches  the  right  to  the 
receipt  of  the  moneys,  and  of  course  v^uld  seem  to  give  the 
whole  compensation  to  the  collector  who  receives,  and  to  him 
only.  But  it  is  obvious,  that  great  injustice  and  inequality  would 
arise  firom  such  an  universal  provision.  The  collector  who  takes 
the  bond,  and  does  the  other  incident  duties  on  the  importation, 
incurs  a  great  responsibility.  He  may  be  made  liable  for  any 
loss  occasioned  not  merely  by  malfeasance,  but  by  negligence  in 
taking  the  bond,  as  by  taking  insufficient  sureties,  by  mistakes  of 
calculation,  by  omissions  in  the  bond,  &c. ;  and  the  receiving 
collector  may  have  incurred  only  the  slight  responsibility  of  a  safe 
custody  of  the  money  after  it  was  received.  A  rule  that  should 
always  give  it  to  the  latter,  excluding  the  former,  would  therefore 
be  inequitable.    It  would  deny  compensation  where  there  bad 
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been  service,  and  give  it  for  a  service  very  slight*  Under  such 
circumstances  the  Court  would,  if  the  section  stood  alone,  be 
driven  to  the  conclusion,  either  that  this  hardship  was  intended 
by  the  legislature,  or  that  the  section  contemplated  only  cases 
where  the  same  collector  took  the  bonds  and  received  the  moneys. 
My  own  opinion  would  incline  to  the  latter  construction.  But 
the  fourth  section,  in  cases  of  death  and  resignation,  divides  the 
comroissbns  equally  between  the  predecessor,  or  his  representa- 
tive, and  the  successor.  This  furnishes  an  equitable  rule,  appli- 
cable to  all  the  cases,  to  which  any  distinct  legislative  policy 
could  be  presumed  to  apply  before  the  act  of  1820.  We  think 
the  case  of  an  expiration  of  the  term  of  office  under  this  last  act 
falls  within  the  equity  of  the  act  of  J  799,  or  at  least,  that  it 
furnishes  the  true  rule  to  govern  tlie  Court,  in  what  we  deem  a 
eastis  omissus.  The  government  interposes  no  objection  to  the 
allowance  of  these  commissions ;  the  fund  is  i^  the  hands  of  the 
defendant,  and  may  be  justly  considered  as  a  sum  left  by  the 
government  to  be  distributed  between  the  two  collectors  accord- 
ing to  their  proportion  of  services.  Each  has  performed  some 
services ;  each  is  entided  to  some  compensation ;  neither  can 
justly  claim  the  whole.  Ex  €Rquo  et  bono  the  money  ought  to 
be  apportioned  between  them ;  and  the  act  of  1799  having  fur- 
nished a  rule  in  analogous  ca<ies,  we  apply  it  to  the  present  case, 
and  affirm  the  verdict,  because  it  has  made  an  equal  division  be- 
tween them. 

Judgment  accordingly* 
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Mary  Smith  vs.  Stephen  Bdrlingame. 

The  CoDTts  of  Probate  of  Rhode  Island  cannot  appoint  a  guardian  of  a  penon,  as 
incapable  of  taking  care  of  her  estate,  under  the  statute  of  1798,  p.  316,  without 
notice  to  tlie  party  and  an  adjudication  on  the  facts. 

JL  BESPASs  and  ejectment.     Plea,  general  issue. 

At  the  trial  the  defendant  claimed  title  to  the  premises  under 
a  lease  made  by  one  Joseph  Cady^  as  guardian  of  the  plaintiff, 
appointed  under  the  laws  of  Rhode  Island^  which  authorize  the 
Courts  of  Probate  "  to  appoint  guardians  of  all  persons  who  are 
delirious,  distracted,  or  non  compos  mentis,  or  who,  for  want  of 
discretion  in  managing  their  estates,  are  likely  to  bring  themselves 
and  families  to  want  and  misery."^  It  was  under  this  latter 
clause  that  Cady  was  appointed  guardian  by  the  Court  of  Pro- 
bate; but  no  notice  was  given  to  the  plaintiff  previous  to  such 
appointment. 

Steere  and  SearUy  for  the  plaiouff,  contended  that,  independ- 
ent of  all  other  objections  to  the  appointment,-^and  they  were 
prepared  to  make  others,-^the  want  of  notice  was  a  fatal  objection, 
and  had  been  so  held  in  other  states  under  statutes  giving  Courts 
of  Probate  a  like  authority. 

Whipple  and  Tibhets^  for  the  defendant,  argued  e  contra* 

Stort  J.  My  opinion  is,  that  the  objection  is  fatal.  The 
Courts  of  Probate  have  no  right  to  put  a  person  under  guardian- 
ship, as  unfit  to  manage  her  afiairs,  without  notice  to  the  party, 
and  an  adjudication  on  the  facts ;  and  until  such  adjudication,  no 
letters  of  guardianship  can  legally  be  issued.  The  case  of  Chase 
vs.  Hathaway  (14  Mass.  R.  222.)  is  directly  in  point,  and  with 
that  case  I  entirely  concur. 

Verdict  for  the  plaintiff, 

1  Digest  qfShode  Island  Lavfs,  1798,  p.  316,  §  2. 
VOL.  IT*.  16 
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Samuel  G.  Arnold  vs.  Edwabd  Dexter. 

If  a  party  says,  on  his  promissory  note's  being  produced  to  him,  that  it  is  as  good  as 
money,  this  is  sufficient  evidence  of  a  new  promise  to  take  the  case  oat  of  the 
statute  of  limitations. 

A.8SUMPSIT  OD  a  note  dated  i6th  February,  1815,  for  $666.80, 
payable  to  plaintiff  or  order.  Plea,  general  issue  and  statute  of 
limitations,  and  issue  thereon.  The  suit  was  commenced  on  the 
I2th  of  May,  1824. 

At  the  trial  the  execution  of  the  note  was  admitted.  It  was 
farther  proved,  that  on  the  14th  of  May,  1818,  the  plaintiff  sent  an 
agent  to  the  defendant  with  the  note,  with  directions  to  enter  an 
indorsement  on  it  for  a  sum,  which  the  defendant  claimed  to  be 
due  to  him  from  the  plaintiff  in  some  other  right.  The  defend- 
ant, on  that  occasion,  declined  to  have  the  indorsement  made  on 
the  note,  but  it  was  made,  and  the  defendant  said  that  his  note 
was  as  good  as  money. 

WUliam  A.  Burgess,  for  the  plaintiff,  contended  that  this  was 
sufficient  evidence  of  a  new  promise  within  six  years. 

SearUj  for  the  defendant,  argued  e  contra. 

Stort  J.  I  think  the  evidence  sufficient  to  establish  a  new 
promise,  and  to  take  the  case  out  of  the  statute  of  limitations.  The 
defendant  did  not  deny  the  validity  of  the  note,  but,  on  the  con- 
trary, admitted  it  to  be  as  good  as  money.  How  could  this  be, 
unless  he  meant  that  the  money  was  still  due  on  it,  and  he  was 
responsible  to  pay  it  f  I  will  leave  the  facts,  however,  to  be 
passed  upon  by  the  jury. 

Verdict  for  the  plaintiff. 
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Eliza  D'Wolf  Vernon,  by  her  father  and  next  friend, 

vs. 
George  and  Charles  D'Wolf,  Executors  of  Charles 

D'Wolf. 

A  by  Ml  will  left  B^  %  minor,  S0,000  dollars  to  be  ioTested  by  bis  ezecators  in  en 
iostitutioD  for  savings,  to  be  paid  on  her  marriage  or  arrival  at  age,  and  in  the 
mean  time  the  interest  thereon  to  be  paid  to  his  wife  for  the  maintenance  of  B  ; 
and  he  directed,  that  all  the  public  stoclt  standing  in  his  name  in  the  loan  office  at 
P.  should  remain  there,  and  be  bound  to  pay  the  S0,000  dollars,  adding,  that  hie 
reason  for  so  doing  was  to  make  good  any  deficiency  or  depreciation  that  might 
take  place  in  the  savings  bank.  Held^  that  the  whole  public  stock  (amounting 
to  upwards  of  50,000  dollars)  was  pledged  as  security  for  the  prineiptd  legacy,  but 
not  for  the  accruing  interett. 

Bill  in  equity  by  the  plaintiff  for  the  due  appropriation  and 
security  of  a  legacy  left  her  by  the  last  will  and  testament  of  her 
grandfather,  Charles  D^Wolf.  The  bill  being  taken  pro  corir 
fessoy  by  consent,  the  only  question  submitted  by  the  parties  was^ 
what  sort  of  decree  the  plaintiff,  under  the  circumstances,  was 
entitled  to. 

The  testator  made  his  wiD,  and  afterwards  annexed  several 
codicib  thereto.  His  second  codicil,  dated  26th  of  June,  1816| 
contained  the  following  clause  :  ''  I  also  order  and  direct  that  in 
lieu  of  what  I  intended,  as  expressed  in  my  will,  for  my  dear 
daughter  Eliza^  deceased,  I  give  and  bequeath  to  my  grand- 
daughter Eliza  lyWolf  Vernon  (the  plaintiff)  20,000  dollars,  to 
be  placed  in  the  hands  of  William  VemoUy  her  father,  at  my 
decease  without  loss  of  time,  the  interest  of  which  to  he  appro- 
priatedj  or  as  much  of  the  interest  as  is  necessary^  for  the  bringing 
up  and  education  ofihe  said  Eliza  D*Wolf  Vernon^  and  to  be 
paid  her  by  her  said  father  on  the  day  of  her  marriage,  or  io  case 
of  her  decease  before  marriage,  to  the  said  William  Vernon,  to 
have  and  to  hold  the  same  to  his  heirs  and  assigns  for  ever." 
On  the  2d  of  February,  1820,  the  testator,  by  a  third  codicil, 
added  the  following  clause :  "  A  change  of  circumstances  has 
caused  me  to  alter  my  will  as  respects  the  manner  in  which  I 
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have  given  20,000  dollars  to  my  dear  and  much  beloved  grand- 
daughter, Eliza  D^Wolf  Vernon.  Instead  of  paying  it  over  to 
her  father,  Mr.  fViUiam  Vernon,  it  is  my  will  and  pleasure,  that 
all  my  United  States  stock  standing  in  my  name  in  the  loan  office 
in  Providence,  shall  remain  in  my  name,  and  shall  be  held  bound 
to  pay  the  above  mentioned  20,000  dollars,  equal  to  gold  or 
silver,  until  my  said  grand-daughter  shall  arrive  to  the  age  of  21 
years  or  marriage,  then  to  be  paid  over  to  her ;  the  interest  of 
the  above  named  20,000  dollars  to  be  paid  over  to  my  wife,  as 
it  may  become  due,  and  from  the  time  of  my  decease  up  to  the 
time  of  my  said  grand-daughter's  age  of  21  or  marriage,  to  be 
by  my  said  wife  laid  out  in  the  maintenance  and  education  of 
my  said  grand-daughter.  I  do  order  that  at  my  decease  my 
executors  do  deposit  20,000  dollars  in  the  Bristol  Institution  for 
Savings,  in  their  name,  as  trustees  to  my  said  grand-daughter. 
My  intention  in  binding  the  above  mentioned  United  States  stock 
is  to  make  good  any  dejiciency  or  depreciation  thai  may  take  place 
in  the  savings  bank.  1  do  order  the  overplus  interest  of  what 
may  be  over  sufficient  for  her  said  maintenance  and  education,  to 
be  added  to  the  principal  in  said  institution.  It  is  also  my  will, 
that  in  case  my  dear  grand-daughter  should  die  before  she  arrives 
at  the  age  of  21  or  marriage,  that  the  above  mentioned  20,000 
dollars  go  back  to  my  sons  George  and  Charles,  or  their  heirs, 
in  lieu  of  the  said  9000  dollars  as  mentioned  in  my  second 
codicil." 

The  bill  charged,  among  other  things,  that  the  United  States 
stock,  amounting  to  more  than  20,000  dollars,  had  been  sold  by 
the  executors 5  and  prayed  a  reinvestment  and. other  securi^, 
izc.  be. 

Upon  the  hearing,  Whipple  and  Tibbets,  for  the  respondents, 
contended,  1  •  That  no  sum  ought  to  be  invested  to  make  up 
any  deficiency  in  the  20,000  dollars  deposited  in  the  Bristol 
Institution  for  Savings,  as  the  stock  in  the  loan  office  was  paid  off 
by  the  United  States,  and  not  voluntarily  disposed  of  by  the 
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respondents :  2.  But  if  any  sum  was  to  be  reinvested  for  this 
purpose,  no  part  of  the  interest  arising  on  such  invested  sum 
ought  to  be  appropriated  to  make  up  any  deficiency  in  the  interest 
on  the  said  20,000  dollars,  as  no  provision  was  made  in  the  will 
to  supply  any  such  deficiency,  and  it  did  not  appear  that  such 
was  the  intention  of  the  testator. 

Searkj  for  the  plaintiff,  contended,  that  the  bill  charged  the 
defendants  with  the  sale  of  the  stock,  and  they  admitted  it  by 
not  answering.  That  if  the  stock  had  been  paid  off  by  the 
United  StateSj  the  proceeds  were  equally  pledged  in  the  execu- 
tors' hands,  and  ought  to  be  placed  in  some  safe  fund,  where  they 
might  be  reached,  if  necessary,  in  any  future  event.  That  under 
the  will  it  was  apparent  the  testator  intended  the  20,000  dollars' 
legacy  should  produce,  in  any  event,  the  annual  mterest  of  six  per 
cerU. ;  and  that  the  stock,  and  the  fund  substituted  for  the  stock, 
ought  to  be  held  to  make  good  any  deficiency  in  such  interest. 

Stort  J.  The  obvious  intention  of  the  testator  was,  that  the 
United  States  stock  held  by  him  should,  at  lus  decease,  stand 
bound  as  collateral  security  to  make  good  any  deficiency  or  de- 
preciation that  might  take  place  by  depsiting  the  20,000  dollars' 
legacy,  given  by  him  to  the  plaintiff,  in  the  Bristol  Institution  for 
Savings.  That  stock  has  been  sold  by  the  executors ;  and  the 
sale  is  a  manifest  violation  of  the  direction  of  the  testator  that  it 
should  remain  in  his  name,  which  must  mean,  that  it  should 
remain  until  the  purpose  of  the  trust  was  fulfilled,  that  is,  until 
the  legacy  should  become  absolutely  due  by  the  arrival  at  age, 
or  marriage,  or  death  of  the  plaintiff.  It  is  said  by  the  defend- 
ants' counsel,  that  the  sale  was  involuntary,  as  the  stock  was  paid 
off  by  the  United  States  ;  but  that  does  not  appear,  and  the  bill 
charges  it  as  a  voluntary  sale.  Indeed  a  payment  by  the  United 
States  is  a  transaction  wholly  distinct  from  a  sale,  and  in  no  sense 
to  be  confounded  with  it.  But  whether  the  transaction  were  a 
sale  or  payment,  in  my  judgment,  the  legal  result  will  be  the 
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same.  The  proceeds  of  the  sale  or  payment  must  staod  charged 
in  the  hands  of  the  executors  with  the  same  trusts  as  the  ori^nal 
stock.  I  shall,  therefore,  direct  a  reinvestment  to  be  made  of 
the  whole  proceeds,  subject  to  the  authority  and  control  of  this 
Court,  for  the  purposes  of  the  original  trust. 

In  respect  to  the  interest  accruing  from  time  to  time  upon  such 
original  stock,  or  any  future  investment  of  it,  in  the  shape  of 
dividends  or  otherwise,  I  see  no  reason  why  it  should  not  be  paid 
over  to  the  executors  as  an  unappropriated  fund  for  the  general 
pui[poses  of  the  will.  It  is  not  in  terms,  nor  by  fair  implication, 
pledged  by  the  testator  in  aid  of,  or  as  securi^  for,  the  legacy  of 
the  plaintiff. 

As  to  the  other  point,  that  the  testator  mtended  to  secure  to 
the  plaintiff  an  interest  of  six  per  cent,  on  her  legacy  during  her 
minority  be.;  and  that  the  origmal  stock  was  charged  with 
making  up  any  deficiency  of  such  interest,  I  cannot  say  that 
I  perceive  any  such  intention  in  the  will  and  codicils. 

By  the  second  codicil  the  testator  bequeathed  a  legacy  of 
20,000  dollars  to  the  plaintiff,  to  be  placed  in  her  father's  hands, 
and  directed  so  much  of  the  interest  thereof,  as  was  necessary 
for  that  purpose,  to  be  applied  to  her  maintenance.  But  what 
interest  was  to  be  appropriated  ?  Certainly  not'  any  specific 
interest,  but  such  as  the  20,000  dollars  might  or  would  yield 
upon  a  due  investment.  There  is  no  pretence  to  say,  that  upon 
this  clause  the  estate  of  the  testator  would  have  been  bound  to 
make  up  any  deficiency  in  the  interest,  if  it  should  fall  short  of 
six  per  cent. 

The  obvious  intent  of  the  third  codicil  was  not  to  change  the 
amou)it  of  this  legacy,  but  the  handsy  by  which  it  was  to  be  ad- 
ministered. It  is  to  be  deposited  in  the  Bristol  Institution  for 
Savings,  and  the  interest  accruing  therefrom,  which  certainly  must 
mean  the  interest  or  dividends  which  should  be  declared  thereon 
by  the  Bristol  institution,  is  to  be  applied  to  her  maintenance. 
But  the  testator  foresaw  that  there  might  be  a  deficiency  or  de- 
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preciation  of  the  capital  of  the  20,000  dollars,  In  consequence  of 
this  iavestment,  either  by  losses  or  mismanagement ;  and,  as  he 
intended  that  the  plaintiff  should,  at  all  events,  on  her  marriage 
or  arrival  at  age,  receive  20,000  dollars,  ^  equal  to  gold  or  sil- 
ver,'' he  bound  his  United  States  stock  as  collateral  security  for 
the  payment  of  that  sum,  and  that  only.  He  says  nothing  as  to 
the  amount  of  the  intermediate  interest,  or  any  depreciation  of 
it,  though  it  is  obvious  that  if  the  principal  were  depreciated,  the 
interest  would  ordinarily  share  the  same  fate.  The  omissioDi 
therefore,  to  proWde  for  the  mterest,  b  strong  to  show  that  he 
meant  an  ultimate  security  only  as  to  the  principal.  And  he 
seems  to  have  thought  that  in  no  probable  event  the  interest 
would  be  less  than  what  might  be  necessary  for  the  maintenance 
of  the  plaintiff,  for  he  expressly  provides  for  adding  the  surplus 
of  the  interest  to  the  principal  in  the  institution.  Yet  he  has  not 
pledged  his  Umted  States  stock  for  the  payment  of  such  surplus 
so  added ;  but  in  terms  only  for  the  principal  legacy  of  20,000 
dollars. 

Perceiving  no  clear  intention  of  the  testator  that  the  legacy 
should  produce  six  per  cent,  interest,  or  that  the  United  States 
stock  should  be  pledged  for  the  deficiency,  I  am  of  opinion  that 
be  plaintiff  is  not  entitled  to  any  decree  to  this  effect. 

Decree  accordingly. 
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United  States  vs.  F.  H.  Goodwin. 

Hats  made  of  palmetta  leaf  are  not  bats  made  of  straw,  chip,  or  grass,  within  the 
act  of  22d  of  May,  18^,  ch,  136,  and  therefore  pay  only  a  duty  of  IS  per  eenL 
ad  valorem. 

JL  HE  case  was  referred  to  the  decision  of  the  Coart  upon  the 
following  statement  of  facts,  which  was  agreed  upon  by  the 
parties. 

"  It  is  agreed,  that  the  goods  in  question,  before  they  were 
imported  into  the  port  of  Passamaquoddy,  had  been  imported 
into  jS^  Andrews^  in  the  province  of  J^ew  Brunswick  ;  and  were 
lying  in  St,  Andrews^  and  intended  to  be  imported,  or  not  im- 
ported into  the  United  States,  according  as  the  duties  should  be 
found,  on  inquiry,  to  be  an  ad  valorem  duty  of  fifteen  per  cent. 
as  on  unenumerated  articles ;  or  an  ad  valorem  duty  of  fifty  per 
cent,  as  on  hats  under  the  denomination  of  hats  of  straw,  chip, 
or  grass :  That  for  the  purpose  of  getting  this  information  he, 
the  defendant,  went  to  the  port  of  Passamaquoddtfy  and  made 
the  inquiry  of  the  collector  through  the  deputy  collector :  That 
said  collector  took  time  for  the  exammadon  and  to  give  the 
answer  :  That  his  deliberate  answer,  after  mature  examination 
and  reflection,  was,  that  an  ad  valorem  duty  of  fifteen  per  cent. 
was  to  be  paid,  as  on  unenumerated  articles :  That  upon  this 
informadon,  and  in  consequence  thereof,  he,  the  defendant,  im* 
ported  said  goods  into  the  port  of  Passamaquoddy,  which  he 
should  not  have  done,  had  he  been  informed  that  a  duty  of  fifty 
per  cent,  would  have  been  to  be  paid  :  That  said  goods  were 
duly  entered,  and  the  dudes  demanded,  viz.  fifteen  per  cent,  as 
on  unenumerated  articles,  were  duly  paid  by  the  defendant, 
amountmg  to  the  sum  of  $40.49,  and  that  a  certificate  was  given 
by  the  deputy  collector,  under  the  seal  of  the  custom-house, 
certifying  that  said  goods  had  been  imported  into  said  port,  and 
the  duties  thereon  paid. 
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^*  That  said  bats  are  a  species  of  hats  fabricated  of  palmetta 
leaf." 

The  first  question  is,  Is  not  said  certificate  a  discbarge  and 
lelease  to  the  defendant  from  all  liability  for  duties  on  said  im- 
portauon,  whatever  the  duties  may  be  ? 

If  it  be  not  such  a  discharge  and  release,  the  second  question 
is,  What  duty  does  the  law  require  in  the  importation  of  that 
qiecies  of  hats  f 

The  law,  on  which  the  plaintrfli  rely,  is  the  statute  passed  the 
22d  of  May,  1824,  entided  "  An  act  to  amend  the  several  acts 
imposing  duties  on  imports." 

The  section  of  the  said  act,  on  which  the  plaintiSs  rely,  is  the 
4tb ;  and  is  in  these  words  : — ^ 

*'  On  all  Leghorn  hats  or  bonnets,  and  all  hats  or  bonnets  of 
straw,  chip,  or  grass,  and  all  flats,  braids,  or  plats  for  the  making  of 
hats  Of  bonnets,  a  duty  of  fifty  per  centum  ad  valorem :  Provided, 
that  all  Leghorn  hats  and  bonnets,  and  aU  bats  or  bonnets  of 
straw,  chip,  or  grass,  which,  at  the  place  whence  imported  with 
the  addition  of  ten  per  centum^  shall  have  cost  less  than  one 
dollar  each,  shall  be  taken  and  deemed  to  have  cost  one  dollar 
each,  and  shall  be  charged  with  duty  accordingly. 

^^  It  is  agreed,  that  these  hats  were  imported  into  St.  Andrews^ 
and  thence  into  the  port  of  Paasamaquoddy  from  Campeachy  in 
the  province  of  Yitica,  a  province  of  Mexico. 

''  The  question  arising  is,  whether  hats,  which  are  fabricated  of 
palmetta  leaf,  come  under  the  denomination  of  '  hats  of  straw, 
of  chip,  or  of  grass.'  If  they  do  not,  it  is  agreed  that  these 
palmetta  leaf  made  hats  pay  only  an  ad  valorem  duty  of  fifteen 
per  cent.;  and  that  the  ad  valorem  duties  due  thereon,  have 
been  duly  paid.  If  hats  fabricated  of  palmetta  leaf  come  under 
I  the  denomination  of  hats  of  straw,  or  chip,  or  grass,  then  it  is 

agreed,  that  said  hats  are  to  pay  an  ad  valorem  duty  of  fifty 
per  cent.^^ 

VOL.  IV*.  17 
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The  case  was  shortly  argued  by  Pearse  (District  Attorney)  for 
the  United  States,  and  A.  Bobbins  for  the  defendant ;  and  by 
consent,  an  affidavit  of  a  person  acquainted  with  the  palmetta 
tree  was  read. 

Stort  X  Upon  the  first  question  the  Court  b  of  opinion, 
that  if  by  a  mistake  of  the  collector  the  full  duQr  is  not  paid  to 
the  United  StcUes,  they  may  maintain  a  suit  against  the  owner 
for  the  deficiency.  By  law  the  duty  on  goods  imported  is  a  debt 
due  to  the  United  St(xtes. 

As  to  the  second  point,  we  think  it  really  admits  of  no  doubt. 
The  palmetta  is  a  tree  of  a  large  trunk,  and  the  hats  are  made 
of  the  leaves  of  that  tree.  Some  of  the  trunks  are  at  the  bottom 
three  feet  in  circumference,  and  grow  to  eight  feet  high.  But  it  is 
decisive  with  us,  that  the  hats  are  made  of  the  leaf,  and  of  no  other 
part  of  the  tree.  The  act  of  22d  of  May,  1824,  ch.  136,  puts 
an  ad  valorem  duty  of  fifty  per  cent,  on  hats  of  straw,  chip,  or 
grass.  A  hat  made  of  a  leaf  is  not  made  of  straw,  chip,  (x 
grass,  in  any  common  or  technical  sense.  A  chip  hat  is  made 
of  the  ligneous  strips  of  a  tree.  Straw  and  grass  are  too  well 
known  to  require  any  description.  Judgment  must  therefore  be 
for  the  defendant. 

Judgment  accordingbf. 
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Nicholas  Tatlob  and  others 
Stephe!^  Deblois  and  othebs. 

An  adnnnistratriic,  after  a  decree  of  the  Probate  Court  ascertaining  the  dSatribative 
aharei  of  the  intestate  estate,  took  guardiansliip  of  one  of  the  persons  entitled  to  a 
sbaie,  who  was  a  minor;  it  was  held,  that  by  operation  of  law,  she  held  the 
amount  by  way  of  retainer,  as  guardian,  and  not  as  administratrix ;  and  that  no 
nit  lay  against  her  sureties  upon  the  administration  bond  for  the  amount  due  her 
ward. 

jLHis  was  an  action  of  debt  brought  officially  by  the  Judges 
of  the  Court  of  Probate  for  the  benefit  of  Jane  Debloisy  a 
citizen  of  MassachuseitSj  upon  an  administration  bond  given  by 
her  mother,  Jane  Deblois,  with  sureties  upon  taking  adminis- 
tration of  the  estate  of  her  late  husband,  Stephen  Deblois. 
The  suit  was  brought  against  the  defendants,  as  heirs  at  law  of 
Silas  Dean,  one  of  the  sureties  upon  the  administration  bond,  ac- 
cording to  the  local  law,  which  makes  the  estate  of  the  ancestor 
assets  for  the  payment  of  his  debts  in  the  hands  of  his  heirs.^ 
The  object  of  the  suit  was  to  recover  the  amount  of  the  distribu- 
tive share  of  Jane  Deblois,  the  daughter,  in  her  father's  estate, 
which  had  been  declared,  by  the  Court  of  Probate,  to  be 
$3704.79. 

The  pleadings  were  some  somewhat  complicated,  and  all  ter- 
minated in  demurrers,  so  that  upon  the  whole  the  case  stood 
for  the  judgment  of  die  Court  upon  questions  of  law.  The 
material  facts,  stripped  of  the  artificial  form  of  the  pleadings, 
were  as  follows. 

Mrs.  Deblois  took  the  admmistration  of  her  husband's  estate 
in  February,  1805,  and  gave  the  usual  bonds,  in  which  the  father 
of  the  defendants  joined,  as  surety.     She  soon  afterwards  ap- 

^DigeBt  of  Rhode  bland  Lam,  1798,  p.  805,  906,  908.    See  dlso 
Bnmm  vs.  Strode,  5  Craneky  303. 
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pomted  her  son  Stephen^  as  her  attorney,  to  transact  the  whole 
business  of  the  administration,  which  he  accordingly  executed. 
In  March,  1807,  an  administration  account  was  setded  in  the 
Probate  office,  by  which  the  shares  due  to  the  heirs  were  ascer- 
tained, and,  among  others,  of  Jane^  the  daughter,  amountbg  in 
the  whole,  as  has  been  stated,  to  the  sum  of  $3704.79.  The 
distributive  shares  of  several  of  the  heirs,  who  were  of  age,  were 
duly  paid ;  but  Jane^  the  daughter,  being  a  minor  under  twelve 
years  of  age,  was  incapable  by  law  of  receiving  her  share.  Her 
mother  (the  administratrix),  in  May,  1808,  was  duly  appointed 
her  guardian  by  the  Court  of  Probate,  as  well  as  guardian  of 
another  minor  child,  and  in  September  following  she  gave  the 
^sual  bonds  with  sureties  for  the  performance  of  that  trust.  In 
October,  1808,  she  signed  a  certificate  to  the  Court  of  Pro- 
bate, stating  that  as  guardian  she  had  in  ^'her  possession  or 
control"  the  full  amount  of  the  distributive  shares  of  these  ndinors ; 
and  thereupon  the  Court  ordered  a  quietus  to  be  given  to  her  as 
administratrix  of  her  husband.  This  quietus^  in  substance,  stated 
that  she  having  fully  administered  the  estate,  the  Court  ordered 
^'  that  she  be,  and  hereby  is,  from  henceforth  acquitted  and  dia- 
charged  of  the  same." 

Tlie  pleadings  on  behalf  of  the  plaintifS  proceeded  farther  to 
assert  that,  in  point  of  fact,  Mrs.  Deblois,  at  the  time  of  signing 
the  certificate,  had  not  "  in  her  possession  or  actual  conirolj"  the 
distributive  shares  of  the  minors,  but  that  the  same  were  then, 
and  always  before  and  after,  in  the  possession  and  control  of 
Stephen  Deblois^  her  attorney,  who  wasted  the  same,  and  con- 
verted them  to  his  own  use. 

And  the  pleadings  on  behalf  of  the  defendants,  after  relying 
upon  the  decree  and  settlement  in  the  Court  of  Probate,  farther 
asserted,  that  at  the  time  of  her  taking  the  guardianship  afore- 
mentioned, the  mother  and  her  sureties,  as  well  as  her  attorney, 
were  all  solvent,  and  possessed  of  ample  means  to  pay  the  dis- 
tributive shares  of  the  minors. 
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Stobt  J.  Much  discussion  has  taken  place  as  to  the  nature 
and  effect  of  the  quietus  granted  by  the  Court  of  Probate.  I  am 
not  aware,  however,  that  it  is  any  where  denied,  that  the  Court 
of  Probate  has  complete  jurisdiction  in  the  setdement  of  the 
accounts  of  administrators ;  or  that  its  decree,  when  rightfully 
made,  is  not  of  binding  authority.  Indeed  it  would  be  difficult 
to  support  such  a  denial  upon  principles  of  general  law,  smce  it 
is  a  decree  of  a  court  of  competent  and  peculiar  jurisdiction. 
But  the  statute  of  Rhode  Island  puts  this  matter  entirely  at  rest. 
It  declares,^  "  that  the  settlement  of  the  accounts  of  any  execu- 
tor, administrator,  or  guardian  by  the  Court  of  Probate,  or  in 
case  of  appeal  by  the  Supreme  Court  of  Probate,  shaU  be  final 
and  conclusive  on  all  parties  concerned,  and  shall  not  be  subject 
to  re-examination  in  any  way  or  manner  whatsoever."  Nor  do 
I  understand,  that  it  is  contended  that  the  Court  of  Probate  has 
not,  upon  a  final  settlement  of  accounts,  a  right  to  grant  to  the 
administrator  a  decree  exonerating  him  from  any  farther  ac- 
countability in  the  premises.  If  it  has  authority  conclusively  to 
settle  his  accounts,  it  certamly  has  authority  to  decree  that  the 
setdement  is  final,  and  to  acquit  him  of  farther  proceedings. 
This  is  the  whole  nature  and  effect  of  a  quietus^  a  process  fa- 
miliar in  the  Court  of  Exchequer,^  and  probably  not  unknown  in 
the  Ecclesiastical  Courts,  and  at  aU  events  used  and  approved 
by  the  Court  of  Probate  in  Rhode  Island^  as  a  proceeding  ema- 
nating from  its  general  jurisdiction.  It  is  not  for  me  to  revise  its 
mode  of  administering  its  acknowledged  powers. 

But  consistently  with  giving  a  conclusive  effect  to  a  decree  of 
the  Court  of  Probate  it  may  be  admitted,  that  fi'aud  will  vitiate 
them ;  for  that  is  a  principle  common  to  all  judgments,  however 
high.  And  the  conclusiveness  of  a  decree  extends  no  farther  in 
its  efficts,  than  to  the  direct  subject  matter  in  controversy,  and 

s  DigtH  of  Bhode  Mmd  LmoSy  1796,  p.  (304,  sect.  25. 
3  Cktmyrui's  Dig.  Quietus. 
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certainty  not  to  collateral  things.  A  decree  obtained  by  fraud 
may  therefore  be  avoided  for  that  cause,  upon  due  aUegadons 
and  proof;  and  a  substantive  matter,  not  directly  included  in 
the  decree,  as,  for  instance,  the  subsequent  receipt  of  assets, 
or  the  subsequent  payment  of  a  distributive  share,  is  certainly 
open  to  controversy.  Whatever  may  be  perfecdy  true,  consist- 
endy  with  the  verity  of  the  decree,  or  does  not  impeach  it,  may 
be  put  in  contestation. 

In  the  present  case,  giving  the  strongest  import  to  the  plead- 
ings, there  is  no  allegation  that  the  decree  of  the  Court  6f  Probate 
was  obtained  by  fraud.  Now  nothing  is  better  setded,  than 
that  fraud  is  not  to  be  presumed ;  but  must  be  proved.  And  not 
only  must  it  be  proved,  but  it  must  be  averred  in  the  pleadings ; 
so  that  it  may  be  put  in  issue,  if  the  intention  is  to  oveithrow  die 
decree  by  impeaching  its  integrity.  So  far,  then,  as  the  argument 
calls  upon  the  Court  for  its  judgment  in  favour  of  the  plaintiffi, 
upon  the  ground  of  fraud,  it  is  a  sufficient  answer,  that  the  plead- 
ings put  no  such  allegation.  The  only  averment,  bearing  at  all 
upon  the  point,  is,  that  the  certificate  of  Mrs.  Deblois  to  the 
Court  of  Probate,  on  which  the  decree  of  the  latter  proceeded, 
was  untrue,  because  the  money  for  the  distributive  shares  of  tbe 
minors  was  not  in  her  possession,  or  under  her  ^*  actual  control.'' 
But  this  may  be  true,  and  yet  the  certificate  have  been  given  in 
entire  good  faith  and  purity.  It  may  have  proceeded  upon  a 
mistake  of  fact  or  of  law.  It  is  one  thing  to  impeach  a  decree 
for  mistake,  and  quite  a  difierent  thing  to  impeach  it  for  fraud. 
It  is  not,  however,  permissible  in  pleading  to  aver  facts,  from 
which  fraud  may  be  conjectured  or  inferred ;  the  ultimate  fact 
of  fraud  must  itself  be  stated ;  and  the  circumstances  are  mere 
matters  of  evidence. 

But  I  confess  myself  unable  to  discern  upon  the  pleadings  any 
fact,  which  establishes  tbe  certificate  to  have  been  false.  It  is 
not  averred,  that  the  attorney  had  at  that  time  wasted  or  con- 
verted the  portions  of  the  minors  to  his  own  use.    For  aught 
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that  appears,  he  was  then  in  the  possession  and  control  of  them ; 
and  his  possession  and  control  was  the  possession  and  control  of 
his  principal.  The  pleadings  seek  to  make  a  distinction  between 
the  possession  and  "  actual  control "  of  the  administratrix^  and 
her  legal  possession  and  control  in  virtue  of  those  of  her  agent. 
But  the  certificate  states  nothing  of  actuaJ  control,  and  in  its  sim* 
plicit^  of  phrase  comports  with  the  other  facts. 

In  this  view,  there  is  no  ground  on  which  the  Court  can  ovc.  - 
turn  the  conclusiveness  of  the  decree  upon  the  suggestion  of 
fraud. 

The  real  and  the  only  question  in  the  case  is,  whether  Afrs. 
Detioiii  being  at  the  same  time  administratrix  and  guardian, 
could  by  any  act  of  her  own,  or  by  operation  of  law,  transfer  the 
property,  wluch  was  in  her  hands  as  assets  of  the  intestate,  so  as 
to  make  it  the  property  of  the  minors,  who  were  her  wards,  and 
thus  exonerate  herself  from  any  further  liability  as  administratrix, 
and  by  consequence  also  exonerate  the  sureties  upon  her  admin- 
istration bond.  My  opinion  is  that  she  could ;  and  that  the  cer* 
tificate  was  to  all  intents  and  purposes  a  conclusive  election  to 
hold  the  property  as  guardian,  and  not  as  administratrix. 

But  bdependent  of  this  special  ground,  there  is  another,  which 
appears  to  me  to  dispose  of  the  case  upon  general  principles. 
It  is  an  established  principle  of  the  common  law,  that  an  ad* 
ministrator  has  a  right  to  retain  the  effects  of  his  intestate  to  the 
amount  of  the  debt  due  to  himself;  and  if  the  debt  amounts  to 
the  whole  effects  of  the  intestate,  and  there  is  no  debt  of  a 
higher  degree,  he  is  entitled  to  the  whole  e^cts.  In  such  a 
case  there  is  a  complete  transmutation  of  the  property  in  favour 
of  the  administrator  by  the  mere  act  and  operation  of  law,  and 
it  is  equivalent  to  a  judgment  and  execution,  for  he  is  incapable 
of  suing  himself.  So  the  law  was  laid  down  by  the  judges  in 
Woodward  vs.  Lord  Darby  {Plowden,  184, 165.),^  who  declared, 

^SuaUo  Toiler,  Executors,  B.%  ck  7;  £.  a,  cA.3,  4, 8.9. 
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that  in  such  a  case  "  the  operation  of  law  was  equi^ent  to  a 
recovery  and  execution  for  him,  and  the  property  is  as  strongly 
attested  as  it  could  be  by  recovery  and  execution.  So  that  the 
reason,  why  the  action  is  gone  is,  because  he  has  full  satisfaction 
by  the  alteration  of  the  property."  The  doctrine  here  stated  is 
applied  to  the  case  of  a  creditor,  or,  as  Plotvden  calls  him, 
debtee,  in  his  own  right.  But  the  same  principle  also  applies 
to  a  creditor  in  autre  droit.  So  was  the  case  of  Bur^ 
net  vs.  Dixe,  reported  in  1  RoU.  Abr.  Ex^ors^  L.  3,  and 
somewhat  differently,  and  probably  not  quite  so  accurately,  in 
2  Broundow,  R.  50.  There,  A  was  indebted  to  B  and  to  C, 
by  several  obligations,  and  died,  and  D  took  administration ;  and 
afterwards  B  made  D  his  executor,  and  died ;  and  it  was  held, 
that  D  might  retain  goods,  which  came  to  his  hands,  as  admin- 
istrator of  t/^,  to  satisfy  the  debt  due  to  him  as  executor  of  B. 
In  Broumlovfs  Reports  the  Court  admitted  the  general  doctrine, 
but  is  made  to  say,  that  the  election  to  retain  ought  to  be  before 
suit  brought  by  another  creditor.  This  part  of  the  opinion  is  not 
noticed  by  Roller  and  seems  contrary  to  the  doctrine  of  other 
cases.^ 

If  then  it  be  a  right  of  the  administrator  to  retain  a  debt  due 
to  him,  in  his  own  right,  or  in  the  right  of  another,  the  doctrine 
equaUy  applies,  where  he  unites  in  himself  the  character  of  guar- 
dian, and  has  assets  in  his  hands  to  discharge  the  debt  due  to  his 
ward.  I  go  further  and  consider  it  the  duty  of  the  administrator, 
under  such  circumstances,  to  retain ;  and  if  he  were  to  yield  up 
the  assets  without  such  retainer,  it  would,  in  my  judgment,  be  a 
mal-administration  of  his  guardianship,  for  which,  in  case  of  loss> 
he  and  his  sureties  might  be  justly  held  responsible  upon  the 
guardianship-bond.     Suppose,  for  instance,  in  the  present  case, 

6  Su  Weeks  vs.  Gore,  3  P.  WtU.  184,  Cox's  noU  B.— 11  Finer  M. 
Ea^orsy  L.  a.  pi.  12.— Williamson  vs.  JVbrwick,  Styles'  R.  237. -^Toller's 
Ex'ors,  n.  3,  ch.  3.-3  Bac.  Mr.  Ex'ors  and  Adm'on,  A.  9.-^Cktck  nr. 
Cross,  2  Lev.  72. 
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die  sureties  upon  the  administration-bood  were  insolvent,  and 
those  upon  the  guardianship-bond  were  solvent,  it  would  be  diffi- 
cult to  perceive  upon  what  ground  the  latter  could  resist  pay- 
ment of  the  amount  of  the  dbtributive  shares  of  the  minors,  since 
the  administratrix  would  be  bound  to  retain  as  guardian,  and 
must  be  presumed  to  do  her  duty.  That  the  right  of  retainer 
exists  in  other  cases,  as  well  as  in  that  of  administrations  of  'dif- 
ferent estates,  is  clearly  established  by  Plummer  vs.  Marchant 
(3  Burr.  1380),  where  the  defendant  united  in  Umself.the 
character  of  trustee  as  well  as  administrator;  and  the  Court 
held,  that  he  was  entided  to  retam  for  a  debt  due  to  himself, 
as  co-trustee,  from  the  estate  of  his  intestate. 

In  short,  the  general  principle,  m  cases  of  retainer  is,  that 
where  the  party  unites  m  himself,  by  representation  or  other- 
wise, the  character  of  debtor  and  creditor,  inasmuch  as  he  can- 
not sue  himself,  he  is  entided  to  retain,  and  the  law  will  pre- 
sume a  retainer  in  satisfaction  of  the  debt,  if  there  are  assets  in 
his  hands.  Therefore,  in  the  common  case  of  a  creditor-executor 
his  action  is  gone  for  ever,  if  he  has  assets  in  hb  hands ;   "  be- 
cause,'' as  the  Court,  in  Plotoden,  185,  said,  '^  in  judgment  of 
law  he  is  satisfied  before ;  for  if  the  executor  has  as  much  goods 
in  his  own  hands  as  his  own  debt  amounts  to,  the  property  of 
these  goods  is  altered,  and  vested  in  himself;   that  is,  he  has 
them  as  his  own  proper  goods  in  satisfaction  of  his  debt,  and  not 
as  executor."     Tryer  vs.  GUdridge  {Hob.  10)  is  a  strong  illus- 
tration of  the  principle.     There,  two  were  bound  joindy  and 
severally  in  an  obligation.    The  obligee  made  the  wife  of  one 
of  the  obligors  his  executrix,  and  died.     The  wife  administered, 
and  then  her  husband  (the  obligor)  made  her  his  executrix,  and 
died,  leaving  assets  to  pay  the  debt.     Then  she  died ;   and  the 
plaintiff  took  administration,  de  bonis  non,  upon  the  estate  of  the 
obligee,  and  brought  his  action  against  the  surviving  obligor; 
and  the  Court  held  the  obligation  gone,  for  two  reasons ;  the 
first  was,  that,  when  the  obligee  made  the  wife  of  one  of  the  ob- 
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ligors  his  executrix,  the  action  was  at  least  suspended,  and  the 
rule  is,  that  a  personal  action,  once  suspended,  is  extinct.  But 
the  second  reason  (it  was  said)  is  the  surer,  when  the  obligor 
made  the  executrix  of  the  obligee  his  executrix,  and  left  assets, 
the  debt  was  presently  satified  by  way  of  retainer,  and  conse- 
quently no  new  action  can  be  had  for  that  debt. 

The  last  reason  is  directly  applicable  to  the  present  case,  and, 
in  my  judgment,  governs  it.  Here,  after  the  guardianship,  the 
administratrix  having  assets  to  pay  the  amount  of  the  distrib^ 
utive  shares,  it  was  presendy  satisfied  by  way  of  retainer,  and 
by  operation  of  law  there  was  a  transmutation  of  the  same  to  her 
as  guardian,  and  she  no  longer  held  the  same  as  administratrix. 

Upon  this  general  ground  there  was  no  longer  any  demand 
against  her  as  administratrix,  and  by  consequence  her  sureties 
on  the  administration  bond  are  relieved  from  all  further  respon»- 
bility.  Judgment  therefore  must,  upon  the  pleadings,  be  render- 
ed for  the  defendants. 

Judgment  accordingly. 

Pitman  and  Pearce  for  plaintiffi ;  Hunter  and  Robbins  for  de- 
fendants. 
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John  Robinson  vs.  Josiah  Hook. 

Hie  inlbrmer  of  a  Tiolation  of  the  revenue  laws,  by  virtue  of  which  a  seizure  is 
made,  and  condemnation  of  the  property  is  obtained,  can  entitle  hiouelf  to  a  re» 
ward  or  portion  of  the  property  only  in  cases  provided  for  by  some  statute.  Such 
services  do  not  create  a  legal  or  equitable  title  to  compensation. 

The  District  Courts,  as  Courts  of  Admiralty  having  jurisdiction  of  seizures,  have 
alsojurisdiction  ofthe  question,  who  are  endtled  to  the  proceeds  as  informers  or 
otherwisei 

Hie  prindpal  jurisdiction  of  the  seizure  hevag  ixcbmve,  the  question,  who  is  in- 
former, is,  it  should  seem,  exclusive  also. 

But  where  the  fact,  that  the  party  is  informer,  is  not  in  controversy,  a  Court  of  Com» 
mon  Law  or  Equity  may  sustain  a  suit  for  an  account  and  distribution  ofthe  in- 
former's share. 

JL  HIS  was  a  bill  in  equity  for  a  discovery  and  account  under  the 
following  circumstances.  In  August,  1813,  the  plaintiff,  with 
some  other  persons,  in  a  small  boat,  took  possession  of  a  small 
vessel,  of  a  suspicious  appearance  and  conduct,  then  hovering 
on  the  coast  of  Maine,  and  which  was  employed  in  making  col- 
lusive captures  of  vessels  coming  from  the  British  Provinces^ 
loaded  with  goods  of  British  manufactures,  on  American  account. 
At  the  time  of  the  seizure,  a  small  packet  was  thrown  overboard 
by  the  officers  of  the  vessel,  which  was  recovered  by  the  seizors. 
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and  was  found  to  contain  letters  and  documents,  some  with  fic- 
titious signatures,  one  wholly  in  cipher,  and  some  in  language 
and  allusion  designed  for  secrecy  and  private  explanation.  The 
whole  disclosed  a  very  extensive  system  of  illicit  commerce,  car- 
ried on  by  citizens  of  the  United  States,  and  especially  by  some 
merchants  at  Boston,  with  England  and  the  British  ProvinceSf 
for  the  purpose  of  illegally  importing  into  the  ^ew  England 
states  goods  of  British  manufacture.  These  papers  were  de- 
livered to  the  defendant,  who  then  was,  and  yet  is,  collector  of 
the  customs  for  the  district  of  Penobscot,  who  transmitted  copies 
to  the  government.  The  charges  in  the  bill  are,  that  by  virtue 
of  the  information  communicated  by  these  papers,  the  defendant 
made  sundry  seizures  of  vessels  and  merchandises  of  great  value, 
and  procured  condemnation  thereof  in  the  Courts  of  the  United 
States,  and  received  the  proceeds  adjudged  to  the  collector,  in- 
cluding the  share  of  the  informer;  that  the  plaintiff  is  entitled  to 
the  informer's  share  of  such  seizures ;  that  the  papers  were  so 
entrusted  to  the  defendant  for  the  purpose  of  procuring  such  con- 
demnations. It  therefore  prays  a  discovery  and  account,  and 
general  relieft 

The  answer  of  the  defendant  admits  the  receipt  of  the  papers, 
and  annexes  copies  of  them ;  but  denies,  that  any  seizure  what- 
soever was  made  by  him  in  consequence  of  the  information  com- 
municated by  them ;  but  admits,  that  on  a  seizure  made  by  an- 
other collector,  he  received  what  might  be  deemed  the  inform- 
er's share,  and  after  deducting  his  own  expenses,  he  paid  a 
moiety  of  the  residue  to  the  plaintiff  and  his  brother,  who  was 
jointly  interested  with  the  plaintiff.  It  also  relies  on  the  statute 
of  limitations,  and  denies  all  equity  in  the  plaintiff,  kc.  kc.  The 
general  replication  was  filed,  and  the  cause  being  set  down  for  a 
hearing  upon  the  pleadings  and  evidence,  came  on  to  be  heard 
at  this  terra,  and  was  argued  by  Cheenleaf  Siud  Longfellow  lor 
the  plaintiff,  and  by  Shepley  and  Orr  for  the  defendant.  The 
arguments  are  fully  considered  in  the  opinion  of  the  Court,  and 
it  is  not  deemed  necessary  to  report  them  at  large. 
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Stobt  J.  This  is  a  cause  of  a  somewhat  extraordinary  na- 
tiire.  The  secret  papers  disclose  one  of  the  most  extensive  en- 
terprises for  the  illicit  importation  of  British  goods  from  the  Brit" 
ish  Provinces  mto  the  United  States^  on  American  account,  during 
the  late  war,  by  means  of  collusive  captures  and  otherwise,  which 
was  probably  ever  undertaken  in  violation  of  our  laws.  That 
its  success  was  not  as  complete,  as  the  plan  was  broad,  is  owing, 
in  a  great  measure,  to  the  seizure  of  these  very  papers,  which 
had  the  double  tendency  of  deterring  the  parties  from  the  full 
execution  of  the  scheme,  and  of  stimulating  the  vigilance  of  the 
officers  of  our  own  government  to  defeat  it  I  am  sony  to  per- 
ceive, that  the  duces  facti  are  native  merchants,  and  that  their 
own  examinations,  taken  in  this  very  cause,  leave  not  the  sCghtest 
doubt  of  their  intentional  guilt.  I  will  not  attempt  to  character- 
ize these  transactions  in  the  language  which  belongs  to  them } 
though  it  cannot  be  concealed,  that  they  are  such  as  must  cany 
along  with  them  the  reproaches  of  the  country,  and  probably,  in 
moments  of  cool  reflection,  the  pains  of  self-condemnation  to  the 
parties  themselves.  Some  things  are  indeed  made  clear  by  these 
papers,  which  were  involved  in  much  embarrassment  and  obscu- 
ri^  in  the  course  of  the  prize  proceedings  of  the  late  war.  In 
the  lenient  admimstration  of  prize  law,  which  was  adopted  by 
the  Courts  of  the  United  St€Ues  during  this  period,  and  especially 
io  lending  an  mdulgent  ear  to  the  claims  of  our  own  citizens,  it 
is  some  consolation  to  know,  that  the  justice  of  those  sentences  of 
condemnation,  which  admitted  of  most  controversy,  have,  m  an 
unexpected  manner,  been  confirmed  by  facts  recently  brought  to 
light. 

In  considering  the  present  case,  it  is  material  to  observe,  that 
however  great  may  be  the  merit  of  the  plaintiff  and  his  coadjutors, 
in  refusing  the  bribes  offered  to  them  for  the  suppression  of  these 
papers,  and  in  puttmg  them  into  the  possession  of  the  govern- 
ment for  pub£c  purposes,  and  however  great  may  be  the  bene- 
fit derived  to  the  government,  by  the  facilities  thus  affi>rded  to 
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detect  frauds,  and  to  escape  from  mischievous  violadons  of  its 
rights,  it  is  not  vathin  the  cogaizance  of  this  Court  to  ad- 
minister any  remedy  for  such  services.  So  far  as  they  are 
entitled  to  reward,  beyond  that  gratitude,  which  must  always  be 
felt  for  public  benefactors,  it  belongs  exclusively  to  ^notbar  de- 
partment of  the  government,  to  recognise  and- adjust  the  4^m. 
Courts  of  Equity  can  only  enforce  existing  rights,  which  are  al- 
ready vested  in  the  parties,  and  give  such  remedy  as  ex  tequo  €t 
bono  ought  to  attach  to  them. 

It  is  material  also  to  state,  that  the  present  bill  is  exclusively 
framed  upon  the  notion  of  a  legal  right.  In  its  general  structure 
it  proceeds  upon  the  ground,  that  the  plaintiff  is  entitled  to  the 
share  of  the  informer,  in  cases  of  property  seized  and  coiidelDn- 
ed  for  illicit  traffic,  in  consequence  of  his  information/'  ll'^lkes, 
that  sundry  seizures  were  made,  olr  elMms  ioterpG^eid^  jiL'bMialf 
of  the  United  States^  by  the  defendant,  by  means  of  tUis  *)|lfer- 
mation,  and  that  the  defendant  received  large  sums  of  money,  as 
the  informer's  part  upon  the  condemnations,  on  those  seizures 
and  claims,  which  he  ought  to'  aciount  for.  and  pay  to  the  plain- 
tiff. If  there  be  any  allegatioti  in  the  bill '  more  broad  in  its 
terms,  it  is  too  loose  and  indefinite  to  found  any  decree  upon. 
There  is  no  charge  of  any  contract  or  agreement  between  the 
parties,  as  to  what  use  should  be  made  of  the  papers,  or  that  the 
defendant  should  act  as  general  agent  of  the  plaintiff  in  i:elillpih  to 
them,  and  apply  them  for  his  benefit  in  the  best^mannef  t^e^uld, 
and  account  for  any  moneys  ^  received,  deducting  a  reasnteble 
compensation.  I  do  not  mean  to  suggest,  that,  upon  the  p^tsent 
state  of  the  evidence,  such  a  charge  would  materially  aid  the 
cause ;  but  I  wish  to  show,  what  in  one  aspect  of  the  causeitaay 
be  important,  that  no  special  trust  or  confidence  is  asi^rted)  and 
that  so  far  as  the  bill  avows  merits,  it  is  upon  the  fftct,  that  the 
plaintiff  is  informer. 

What,  then,  is  to  be  deemed  the  nature  of  the  bill  ?  It  cannot 
proceed  upon  any  loose  notion,  that  a  party,  who  gives  material 
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infonnatioD,  is  entitled  at  commoQ  law,  or  in  a  Court  of  Equitjr, 
to  a  part  of  the  proceeds  of  any  property  seized  and  condemned 
by  means  of  such  information,  or  to  any  particular  compensation 
for  such  information,  when  given  to  officers  of  the  government* 
It  is  tbe  duty  of  every  citizen  to  aid  in  detecting  violations  of  the 
laws,  and  enforcing  the  administration  of  public  justice.  His 
reward,  in  such  cases,  is  to.  ba  found  in  the  consciousness  of  a 
performance  of  duty  to  his  country,  and  in  the  approbation  of  his 
felbw  citizens*  There  is  no  pecuniary  recompense  attached  by 
the  principles  of  law  to  services  of  this  nature*  He  who  brings 
a  felon  to  public  justice,  or  refuses  to  conceal  a  crime,  is  certainly 
entitled  to  great  credit  for  his  good  conduct ;  but  it  has  never  been 
supposed  that  a  contract  could  thereby  be  implied  to  share  in  the 
property,  which  should  accrue  to  the  government  or  its  officers 
upon  the  conviction.  The  law  does  not  award  pecuniary  com* 
pensation  for  the  performance  of  general  duties ;  and  it  is  only 
where  some  statute  has  held  out,  from  policy,  a  specific  reward, 
that  the  public  faith  is  pledged  to  aUow  it. 

Tbe  bill,  then,  must  be  understood  to  claim  the  informer's 
share  of  forfeited  property  in  such  cases  only  as  are  provided  for 
by  some  statute ;  for  a  more  general  right  is  not  acknowledged 
in  the  principles  of  our  jurisprudence.  It  would  have  been  well 
if  the  bill  had,  in  this  respect,  aimed  at  something  like  certainty 
and  accuracy ;  and  had  put  the  Court  in  possession  of  the  cases 
in  which  an  informer  is  entitled  to  a  share,  and  what  that  share 
18,  to  the  extent  at  least  of  the  claims  asserted  by  the  plaintiff! 
Whether  in  strictaess  the  bill  can  be  maintained  without  such 
allegatioDS  (for  otherwise  it  is  a  mere  searching  and  inquiring 
bill),  I  do  not  decide,  because  the  point  has  not  been  pressed  by 
counsel;  and  I  am,  generally,  disinclined  to  take  exceptionsi 
where  the  merits  of  the  cause,  as  it  has  been  argued,  can  be  dis- 
posed of  vrithout  msisting  on  them.  For  the  same  reason  I  pass 
over  the  question,  whether  the  proper  parties  are  before  the 
Court*    Upon  tbe  plaintiff's  own  showing  other  persons  were 
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concerned  in  the  original  enterprise,  by  which  the  secret  papers 
were  obtained,  and  no  reason  is  stated  in  the  biU,  why  they  are  not 
made  plaintiffi,  or  why  the  plaintiff  is  to  be  deemed  the  sole  m- 
former  entided  to  compensation.  The  cause  is  not  without  its 
difficulties  from  this  omission. 

Butwaivmg  all  discussion  upon  these  collateral  questions,  I 
come  to  the  condderation  of  the  points,  which  have  been  mainly 
relied  upon  by  counsel,  to  maintain  or  defeat  the  bill. 

The  first  is,  that  the  Court  has  no  jurisdiction  to  entertain  the 
cause.  Its  jurisdiction  over  the  parties,  as  citizens  of  different 
states,  is  not  controverted.  But  it  is  said,  that  causes  of  this  nature 
are  not  within  the  proper  cognizance  of  a  Court  of  Equity.  The 
argument  addressed  to  the  Court  is,  that  seizures  like  the  present 
are  causes  exclusively  of  admiralty  jurisdiction,  and  that  the 
right  to  distribute  the  proceeds  attaches  as  a  necessary  incident 
to  the  Court,  having  possession  of  the  cause,  in  the  same  exclu- 
sive manner  as  the  seizure  itself.  Consequentiy,  if  the  plaintiff 
has  any  remedy  at  all,  it  is  a  remedy  to  be  administered  upon  his 
petition,  as  informer,  to  the  Admiralty  Court,  which  awarded  the 
condemnation  and  distribution  of  the  proceeds. 

Of  the  right  of  the  Courts  of  the  United  States^  exercising 
admiralty  jurisdiction,  to  decree  a  distribution  of  the  proceeds 
subjected  to  condemnation  as  incidental  to  the  possession  of  the 
principal  cause,  no  legal  doubt  can  be  entertained.  It  is  a  point 
long  smce  settled  in  the  practice  of  this  Court,  and  the  doctrine 
has  been  fully  recognised  by  the  Supreme  Court  in  the  case  of 
die  Jos^a  Segunda  (10  Wheaton's  R.  312, 322).  The  claims  of 
the  parties  who  are  entided  to  distribution  may  be  brought  for- 
ward and  specified  on  application  to  the  Court  in  the  original 
decree.  But  if  no  such  application  is  made,  the  parties  in  in- 
terest may  obtain  the  same  result  by  means  of  a  supplemental 
libel,  bringing  the  matter  be&re  the  cognizance  of  the  Court. 
Usually  the  form  of  the  decree  in  common  cases  is,  ''  that  the 
proceeds  be  distributed  according  to  law."    And  if  no  contro- 
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▼ersj  arises,  this  is  3uffi€ient.  The  collection  act  of  1799,  c&.  128, 
^  89,  provides,  that  the  proceeds  of  all  seizures,  after  c<mdeniDa- 
tton  by  the  Court,  shall  be  paid  over  to  the  collector,  and  he  is 
directed  to  pay  and  distribute  the  same  according  to  law.  But 
tins  does  npx  take  from  the  Court  the  right  to  ascertain  who  are 
the  parties  entitled  to  distribution,  or  cIAhe  the  collector  with 
any  such  authority.  He  is  a  mere  ministerial  officer,  who  is  to 
distribute  the  forfeiture  under  the  direction  and  supervision  of  the 
Court. 

The  authority  to  distribute  being  then  clearly  vested  in  the 
Court  having  possession  of  the  principal  cause,  the  next  consider- 
atioQ  is,  how  far  that  authority  is  exclusive.  By  the  judiciary 
act  of  1789,  cL  20,  ^  9,  it  is  provided,  that  the  District  Court 
shall  have  exdume  original  cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  including  all  seizures  under 
laws  of  impost,  navigation,  or  trade,  of  the  United  StaUa,  where 
Che  seizures  are  made  on  waters  which  are  navigable  from  the 
sea  by  vessels  of  ten  or .  more  tons  burthen,  and  also  'eo^dhnvd 
original  jurisdiction  of  all  seizures  on  land  or  other  waters,  tbto 
as  aforesaid,  made.  If  the  jurisdiction  over  the  seizure,  then,  is 
exclusive,  it  would  seem  to  follow,  that  it  is  also  exclusive  over 
the  incidents,  of  which  the  distribution  is  one*  It  might  other- 
wise happen,  that  a  conflict  of  jurisdictions  might  arrive,  and  that 
different  parties  might  be  held  entitled  in  difierent  Courts.  Nor 
am  I  able  to  perceive,  how  any  judgment  in  any  Court  of  Com- 
mon Law  or  Equity  could  oust  the  proper  Court,  possessing 
cognizance  of  the  seizure,  from  the  free  and  full  exercise  of  its 
distributing  authority.  Cases  of  this  sort  are  familiar  m  the  ad- 
miralty. The  settled  rule,  acknowledged  by  the  Courts  of  Com- 
mon Law,  is,  that  where  the  admiralty  has  exclusive  jurisdiction 
of  the  principal  cause,  it  has  the  like  jurisdiction  over  all  the 
incidents.  Therefore,  in  matters  of  prize,  it  has  been  held,  that 
the  admiral^  possesses  exclusive  jurisdiction  to  ascertain  who 
are  the  captors,  because  it  is  an  incident  to  the  general  jurisdic- 
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tion,  and  iocluded  in  the  power  of  distribution.^  Courts  of  Com- 
mon Law  decline  any  interference  in  the  matter.  The  same 
principle  applies  to  cases  of  seizure  by  the  strictest  analogy,  for 
these  are  exclusively  cognizable  in  the  District  Court,  and  the 
exclusive  authority  to  ascertain  the  distributees  seems  to  be  a 
natural,  if  not  an  inseparable  incident.  The  same  public  policy 
which  justifies  the  exclusive  appropriation  of  the  former  to  a  par- 
ticular tribunal,  "points  with  equal  cogency  to  a  like  appropriation 
of  the  latter. 

Even  in  cases,  partaking  more  of  the  nature  of  concurrent 
jurisdiction,  at  least  under  certain  circumstances,  the  Court  ob- 
taining possession  of  the  cause  by  a  process  in  rem,  acquires  an 
exclusive  right  over  the  incidents.  As  in  cases  of  salvage  on  the 
Instance  side  of  the  Court,  it  has  always  been  supposed,  that  the 
possession  of  the  cause  gave  the  Court  an  exclusive  authority, 
not  only  to  decree  salvage,  but  to  decide  who  were  the  salvors, 
and  how  the  salvage  should  be  distributed.  It  has  never  been 
imagttled,  that  any  other  Court  could  overhaul  or  modify  the  dis- 
tribution «o  made,  or  decree  other  persons  to  be  salvors.  And 
certainly  the  mischiefs  of  such  an  interference  would  be  very 
extensive,  and  would  create  embarrassments  to  all  the  parties  in 
interest.  A  Court  of  Common  Law  can  dispose  only  of  the  in- 
terests of  tbe  parties  litigating  before  it ;  a  Court  acdng  in  rem 
can  dispose  of  the  claims  of  all  persons  asserting  any  tide  to  the 
property,  and  adjust  conflicting  equities. 

In  England,  the  Court  of  Exchequer  has  exclusive  jurisdic- 
tion of  revenue  seizures  and  of  all  their  incidents.^  At  least, 
after  some  research,  I  have  not  been  able  to  trace  an  instance  in 


1  See  Smart  vs.  WoUe^  3  T.  H  SSiS,-^L(nrd  Camden  vs.  Borne,  4  T. 
R.  383,  8.  c— 1  H.  m.  476,  ^%i.-^W%aia  vs.  Commissioners  of  Prizes^ 
5  East  R.  Q2,—Duckwoiik  vs.  Tucker,  2  Taunt.  V.-^Keane  vs.  The  Ship 
Gloucester,  2  DaU.  R.  '37.—Penhallow  vs.  Doane,  3  DaUas,  5L—The 
Brutus,  2  Gallis,  526.— Tfcc  Dash,  1  Mason's  R.  4. 

3  Harg.  Laxo  Tracts,  226,  fXNf.^-JiWy  Gen.  vs.  Lade,  Parker  E,  57, 
69. 
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which  any  question  of  this  nature  has  been  litigated  in  other 
Courts.  In  informations  on  seizures,  the  informer  is  always,  as 
seizor,  named  a  party,  and  if  he  is  entided  to  any  share  of  the 
forfeiture,  the  judgment  of  the  Court  ascertains  and  decrees  it } 
if  not  entided,  the  whole  is  adjudged  to  the  Crown.^ 

Upon  the  principles  of  the  common  law  any  person  might 
seize  for  the  benefit  of  the  Crown.  If  a  part  of  the  forfeiture,  by 
law,  belonged  to  the  informer,  he  was  entided  to  seize  and  prose- 
cute in  the  Exchequer ;  and  the  latter  has  authority,  in  cases  of 
different  seizures  of  the  same  goods  by  different  informers,  to 
compel  an  interpleader,  and  decide  who  is  the  informer  entided 
to  priority.^  This  authority  is  believed  to  be  exclusive.  Some 
inconveniences  and  frauds  having  arisen  fi^m  allowing  any  per- 
sons whatsoever  to  make  seizures  for  breaches  of  the  revenue 
laws,  the  authority  was,  at  least  as  early  as  the  statute  of 
14  Charles  2,  cA.  11  (§15  and  17),  limited  to  officers  of  the 
customs,  and  other  persons  specially  appointed  by  certain  officers 
of  the  Crovm  for  that  purpose.^ 

In  the  BrittBh  system  no  person  seems  to  be  deemed  an  in- 
former, entided  to  share  in  the  distribution,  unless  he  is  the  seizor, 
and  named,  as  such,  in  the  information ;  *  and  in  the  judgments 
in  the  Exchequer,  the  usual  clause  of  distribution  of  the  forfeiture 
states  the  proportions,  in  which  the  parties  are  to  take,  and  to 
whose  use.^  Persons,  who  are  merely  instrumental  by  givmg 
information  in  causing  seizures  to  be  made  by  the  proper  offi- 
cers, do  not  seem  to  have  any  vested  right  in  the  forfeiture,  but 
are  left  to  the  bounty  of  the  government  or  its  officers. 

3  JlaUen  vs.  BariUU,  Parker^  105.— ^tfmf.  Pr.  ExcL  150,  387.— TV 
BoUna,  1  GaUia.  R.  75,  78. 

<  ffarg.  Lav)  2Vad#,  p,  227. 

'  Harg.  Law  Tracts,  p.  227,  and  note, 

«  Bacon  Mr,  Smuggling.  R—Harg,  Law  TVocte,  p,  927. 

7  Mod.  Pr.  Excheq.  150, 387,  ifc 
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Our  system  difl^rs,  in  several  respects,  from  that  of  England. 
Suits  for  forfeitures  are  required  to  be  brought  in  the  name  of 
the  United  States.     Seizures  can  only  be  made  by  officers  of 
the  customs ;  and  informers,  as  such,  are  never  parties  to  the 
original  proceedings.   The  collectors  of  the  customs  are  enj(Mned 
to  cause  suits  to  be  brought  for  all  forfeitures,  and  are  authorized 
to  receive  the  proceeds,  after  condemnation,  from  the  proper 
Court,  and  to  ^^  pay  and  distribute  the  same,  without  delay,  ac- 
cording to  law."     The  forfeitures  are  distributable  as  follows : 
One  moiety  is  divided,  in  equal  shares,  between  the  collector, 
naval  officer,  and  surveyor,  or  such  of  such  officers  as  there  are  in 
the  district.    But  if  the  forfeiture  is  recovered  in  pursuance  of 
information  given  to  the  collector  by  any  person  except  the  naval 
officer  or  surveyor,  the  one  half  of  such  moiety  is  given  to  such 
informer*    The  other  moiety  is  for  the  use  of  the  United  States, 
unless  in  certain  excepted  cases.^  It  seems  clear,  therefore,  that, 
by  our  laws,  the  person,  giving  the  information  by  which  the  re- 
covery is  had,  has  a  vested  right  in  the  proceeds  of  the  forfeiture, 
as  much  so  as  the  collector,  or  other  officer  of  the  customs,  or 
the  United  States.    The  only  question,  which  is  open  for  litiga- 
tion, is,  whether,  he  is  such  an  informer.    Little  light  can  there- 
fore be  gathered,  to  assist  us  in  the  present  inquiry,  by  the  course 
of  proceedings  of  the  Court  of  Exchequer,  as  they  do  not  fur^ 
nish  a  close  analogy. 

Upon  the  whole,  the  strong  inclination  of  my  opinion  is,  that 
the  Court,  having  cognizance  of  the  seizure,  has  exclusive  juris- 
diction over  the  question,  who  is  the  informer,  entitled  to  share 
in  the  distribution,  if  that  matter  is  put  in  controversy ;  and  such, 
I  consider,  the  bearing  of  the  decision  of  the  Supreme  Court  in 
the  Josefa  Segunda  (10  Wheat.  312.)  But  in  cases,  where  the 
fact  of  the  party's  bemg  informer  is  not  denied,  I  can  perceive  no 
reason,  why  a  suit  may  not  be  maintained,  at  common  law  or 

8  Jtct  0/1799,  cA.  128,  §  70,  89,  91. 
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equity,  for  his  share  of  the  proceeds  in  the  hands  of  the  coUec-* 
tor,  any  more  than  in  other  cases,  where  money  is  received  in 
trust  to  be  accounted  for  and  paid  over  to  another.  The  money, 
received  by  the  collector,  is  to  be  distributed  according  to  law, 
in  the  proportion  to  which  the  distributees  are  entitled.  No 
doubt  can  be  entertained,  that  the  United  States,  and  the  naval 
officer  and  surveyor  may  maintain  such  suits  for  their  shares ;  for 
the  parties  and  the  amount  are  ascertained  by  law.  The  money, 
received  by  the  collector,  is  mcHiey  received  to  their  use.  There 
is  nothing  to  be  controverted  or  settled  between  him  and  them. 
It  is  like  the  common  case  of  captors  suing  prize  agents  in 
Courts  of  Common  Law  for  their  shares  of  prize  money,  which 
have  been  decreed  by  the  Court,  and  paid  over  to  agents  for  dis^ 
tribution.  The  Courts  of  Common  Law  will  not  adjudge  upon 
the  question,  whether  the  property  is  prize  or  not,  or  who  are 
the  captors ;  but  these  questions  being  settled  by  the  admiralty, 
they  consider  the  proceeds  in  the  hands  of  the  prize  agent,  as 
money  bad  and  received  to  the  use  of  those  who  have  been  ad* 
judged  captors,  and  distributable  according  to  the  respective 
shares  of  the  parties.^ 

Nor  do  1  entertain  a  doubt  that  a  bill  in  equity  wiD  lie  in  aid 
of  the  jurisdiction  of  the  Court,  having  cognizance  of  the  seizure, 
tQ  compel  a  discovery  from  the  collector,  whether  the  plaintiff 
was  not  the  informer,  and  admitted  by  him  as  such.  And 
if  the  fact  is  admitted,  and  a  bill  should  be  properly  framed 
for  relief,  I  can  perceive  no  reason,  why  a  Court  of  Equity  may 
not,  under  such  circumstances,  decree  the  party  to  account.  The 
conflict  of  jurisdictions,  or  of  cross  distributions,  could  not  arise. 

It  is  not,  however,  my  wish  to  decide  the  present  cause  upon 
the  particular  ground  of  jurisdiction.  Indeed  it  would  not  extend 
to  die  whole  bill,  for  there  is  a  sum  of  money  received  by  the 
defendant,  to  which  he  admits  the  plaintiff  to  have  had  an  equi- 

•  See  DeaOuT  vs.  Chew,  1  Gofiw.  R  506,  and  the  caste  there  ctted.— 
GoociTB.  Bknitt,  13  Vex.  397. 
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table  interest  of  some  sort,  as  an  informer  or  quasi  informer ;  and 
the  question  is,  whether  the  share,  already  paid  to  the  plaintiff,  is 
his  fair  proportion.  I  shall  have  occasion,  hereafter,  to  notice 
this  matter  more  at  large.  In  respect  to  the  bill  itself,  in  its 
general  structure,  the  difficulty  of  maintaining  jurisdicdon  av& 
some  of  the  questions  propounded  at  the  bar  arises,  not  from  its 
own  allegations,  but  from  the  deniab  of  the  answer  and  the  na- 
ture of  the  proofs. 

The  next  point  of  defence  relied  on,  is  the  general  statute  of 
limitations  of  Massackunits  and  JIfatna,  in  respect  to  personal  ac- 
tions, limiting  those  founded  on  simple  contracts,  &cc.  to  six  years. 
It  is  said,  that  the  statute  of  limitations  is  not  a  bar  to  suits  in 
equity,  but  only  to  suits  at  law.  In  respect  to  cases  purely  of 
equitable  jurisdiction  and  equitable  rights,  this  may  be  true  in  a 
strict  sense ;  but  even  then  Courts  of  Equity  adopt  the  analogy 
of  the  statute  of  limitations,  and  hold  the  equitable  right  barred 
by  the  same  lapse  of  time,  which  would  bar  it  if  it  were  a  legal 
right.  Of  course,  if  there  are  other  equitable  considerations, 
which,  upon  principle,  ought  to  avoid  the  bar.  Courts  of  Equi^ 
will  recognise  them ;  but  if  the  case  is  naked,  the  bar  is  unhea- 
tatingly  applied.  But  in  cases  of  concurrent  jurisdiction,  as  of 
accounts,  where  the  party  may  proceed,  either  at  law  or  in  equi- 
ty, it  appears  to  me,  that  the  statute  of  limitations  applies  with 
equal  force  in  both  Courts.  If  it  be  not  a  positive  bar  in  equity, 
it  seems  entitled  to  the  same  universality  of  application  in  equity, 
as  it  would  have  at  law.  It  would  otherwise  follow,  that  a  legal 
right  might  be  extinct  at  law,  and  yet  be  of  validity  in  equity, 
under  exactly  the  same  circumstances,  and  stripped  of  all  grounds 
for  conscientious  interference.  This  distmction  appears  to  me 
deserving  of  consideration,  and  has  entered  somewhat  into  the 
doctrines  supported  by  the  more  recent  and  exact  authorities.^ 


10  iS^  Bimd  vs.  Hapkina^  1  Sch.  and  I^.  413,  42&— Hooendon  vs. 
Lard  Annedy^  2  Seh.  and  Lef.  607, 63a— Jiime  vs.  Bfoodgood,  7  Johns. 
Ch.  R.  90.— Jlfurroy  vs.  Caster,  20  Johns.  R  57&— SacibAottfe  vs. 
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The  present  bill  is,  ia  substance,  a  bill  for  an  account  of 
monejs  received  for  the  use  of  the  plaintiff;  and  as  far  as  any 
moneys  are  shown  by  the  proofs  to  have  been  received,  the  re- 
oeipt  was  more  than  six  years  before  the  fiUng  of  the  biU.  The 
answer  utterly  denies  the  receipt  of  any  monies  for  the  benefit 
of  the  plaintiff,  which  have  not  been  accounted  for.  The  bill 
alleges  no  promise  within  six  years ;  nor  do  I  perceive  any  tes- 
timony, which  establishes  any  distinct  acknowledgment  of  a  debt 
within  six  years,  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.  Even  if  Bartlett  be  a  competent  witness,  he  is  but 
a  single  witness,  and  his  statements  are  too  loose  and  general  to 
found  any  satisfactory  conclusion  in  favour  of  such  an  acknow- 
ledgment* 

In  this  posture  of  the  case,  the  principal  ailment  relied  upon 
to  avoid  the  effect  of  the  statuteable  bar  is,  that  the  present 
is  a  case  of  trust,  and  trusts  are  not  within  the  statute  of  limita- 
tions. It  is  remarkable,  that  the  biU  itself  does  not,  as  has  been 
already  hinted,  undertake  to  assert  it  to  be  a  case  of  direct  and 
positive  trust,  founding  the  general  relation  of  trustee  and  cestui 
que  trust  between  the  parties.  If  it  any  where  glances  at  such  a 
relation,  it  is  merely  argued  by  way  of  inference  to  be  drawn 
from  the  general  complexion  of  the  facts.  In  this  view  there  is 
some  difficulrfT  in  giving  full  effect  to  the  argument. 

But  when  it  is  said,  that  the  statute  of  limitations  does  not  ap- 
ply to  cases  of  trusts,  it  is  material  to  consider  the  sense  in  which 
that  proportion  is  to  be  understood.  In  respect  to  trusts,  which 
are  strictly  such,  and  recognised  and  enforced  in  Courts  of  Equi- 
ty only,  such  as  express  trusts  created  by  the  parties  for  par- 
ticular purposes,  the  doctrine  is,  in  general,  true.  So  long 
as  the  relation  of  trustee  and  cestui  que  trust  is  admitted,  In 


BamsUmj  10  Fez.  453, 465, 469.— C%o2mofkfe2ey  vs.  CUrU&nj  2  Jac.  and 
Walk.  1,  149,  Sfc^Elmendorf  vs.  !Z%tor,  10  JFheaton,  152  and  177, 
noU.SuUonyB.  Earl  Scarborougky  9  Vex.  75.-^Wehster  vs.  WebsUr, 
10  Fez.  93.— Bedford  vs.  Wade,  17  Fez.  87. 
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cases  of  express  trusts,  to  exist  between  the  parties,  the  very  du- 
ties to  be  performed  by  the  trustee  prohibit  him,  in  genera], 
from  setting  up  such  a  bar*  Acts,  which,  done  by  a  stranger, 
might  be  deemed  adverse,  when  doae  by  a  trustee,  admit  of  a 
very  different  interpetation.  But  even  in  cases  of  express  trust, 
if  an  open,  public  adverse  claim  is  set  up  by  the  trustee  against 
his  cestui  que  trust,  and  the  trust  itself  is  denied  as  any  Icnager 
subsbting,  there  is  much  reason  to  hold,  that  the  bar  ought  to 
be  admitted  to  arise  from  such  period.  Certain  it  is,  that  if  the 
trustee  recc^nises  another  person  as  the  cestui  que  trust,  long  pos- 
session and  continued  enjoyment  of  the  property  under  such  re- 
cognition will  entitle  the  substituted  cestui  que  trust  to  set  it  up 
as  a  bar  in  equity.  That  was  the  decision  in  the  great  case  of 
Lord  Chdmondeley  vs.  Lord  Clinton  (2  Jac.  and  WdUcer,  JR.  1), 
and  furnishes  a  rule  for  all  cases  falling  under  the  like  analogy. 
But  as  to  cases  of  merely  con3tructive  trusts,  created  by  Courts 
of  Equity,  or  cases  which  in  a  sense  are  treated  for  some  pur- 
poses as  implied  trusts,  to  which,  however,  legal  remedies  are 
applicable,  the  doctrine  cannot  be  admitted,  that  the  statute  of 
limitations  does  not  embrace  them.  If  it  were  otherwise,  there 
is.scarcely  a  single  case  of  bailment,  or  of  money  received  to  use^ 
or  of  factorage  concerns,  or  of  general  account,  into  whose  ser^ 
vice  the  doctrine  might  not  be  pressed.  The  doctrine  afqpean 
to  me  well  established,  that  in  cases,  like  the  present,  of  merely 
constructive  trusts,  where  there  are  concurrent  remedies  at  law 
and  in  equitfr,  the  statute  of  limitations  is  a  good  bar,  and  may  be 
pleaded  to  a  suit  in  equity  as  well  as  at  law.  If  there  be  any 
contrariety  in  the  authorities  on  this  subject,  the  more  recent  ap^ 
pear  to  me  to  be  setdcd  on  the  most  solid  foundations.  It  would 
be  a  waste  of  time  to  go  through  them  at  large.  The  most  ma- 
terial of  them  are  collected  and  commented  on,  with  great  abili- 
ty by  Mr.  Chancellor  Kent,  in  Kane  vs.  Bloodgood  (7  Johns. 
C&.  ii.  90) ;  and  the  doctrine  itself  is  vindicated  with  a  luminous 
but  masculine  brevity,  by  Mr.  Chief  Justice  Spencer,  in  Murray 
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VS.  Cosier  (20  Johns.  R.  576).  I  gladly  refer  to  these  cases  as 
nearly  exhausting  the  topic.  It  has,  however,  been  recently  il- 
lustrated, in  perfect  harmony  with  the  opinions  m  the  JSTew  York 
cases,  by  one  of  the  most  elaborate  judgments  of  that  eminent 
Judge,  Sir  Humas  Plumer.  1  allude  to  the  decision  in  Lord 
Cholnumddey  vs.  Clinton  (2  Jac.  &  Walk.  1)."  I  think,  there-' 
fore,  the  statute  of  limitations  clearly  applicable  to  the  present 
case^  and  as  no  sufficient  ground  is  stated  to  avoid  its  operation, 
in  the  averments  of  the  bill  or  in  the  facts  in  evidence,  it  might 
well  govern  the  decision  of  the  Court.  My  desire,  however, 
rather  is  to  put  the  cause  upon  its  general  merits,  independent  of 
the  statuteable  bar ;  and  with  this  view,  I  shall  proceed  to  the 
last  point  made  at  the  bar,  and  that  is,  that  upon  the  whole  (acts 
the  pldntiff  has  no  equity. 

However  general  and  swd^ing  the  allegations  of  the  bill  are, 
they  are  met  by  a  full  denial  in  the  answer,  and  at  the  hearing 
the  proofs  narrowed  down  the  plaintiff's  rights,  as  informer,  to 
the  consideration  of  three  cases  only,  viz.  the  TraveUerj  the 
Caroline^  and  the  George* 

There  are  one  or  two  general  remarks  necessary  to  be  made 
before  entering  upon  the  particular  consideration  of  these  cases* 
The  bill,  as  has  been  already  suggested,  proceeds  against  the 
defendant  solely  as  receiver  of  the  informer's  share,  belonging 
to  the  plamtiff,  of  certain  forfeitures  successfully  enforced  in 
pursuance  of  his  information.  It  charges  that  the  defendant,  at 
the  time  of  the  delivery  of  the  packet  to  him,  was  collector  of 
the  District  of  Penobscoty  and  that  by  means  of  the  information 
furnished  by  the  plaintifl^  through  the  disclosures  in  the  packet, 
he  caused  seizures  to  be  made  or  claims  interposed  in  behalf  of 
the  United  States j  and  did  procure  condemnation  in  the  District, 

U  Su  aito  Sution  vs.  Lord  Scarborough^  9  Vez,  71.— Hovenden  vs. 
Ln-d  Annesly,  2  Sch.  fy  Lefr.  6(3(7. --Beckford  vs.  Wade,  17  Fez.  87.— 
Shai  vs.  MtUish,  3  Mi.  em-^Preoost  vs.  Cfroiz,  6  Wheaion's  R  504.— 
ElmendarfvB.  Ta^^  10  Wheaion's  R.  152. 

VOL.  IV*.  20 


154  MAINE. 


Robinson  vs.  Hook. 


Circuit,  and  Supreme  Courts,  of  sundry  vessels  and  cargoes,  and 
did  receive  the  informer's  share  of  the  same,  which  he  ought  to 
have  paid  to  the  plaintiff.  It  is  incumbent  on  the  plaintiff,  then, 
to  make  out  the  substance  of  the  charge,  and  to  establish  that 
seizures  were  made,  claims  interposed,  and  condemnations  pro- 
cured, and  the  informer's  share  received  by  the  defendant,  before 
he  can  successfully  assert  a  claim  against  the  defendant.  The 
terms  of  the  revenue  act  of  1799,  ch.  128,  <J  91,  are,  "that  in 
all  cases  where  such  penalties,  fines,  and  forfeitures  shall  be 
recovered  in  pursuance  of  information  given  to  such  collector  by 
any  person,  other  than  the  naval  officer  or  surveyor  of  the  dis- 
trict, the  one  half  of  such  moiety  [i.  e.  the  collector's  share  fac.] 
shall  be  given  to  such  informer."  This  clause  constitutes  the 
very  foundation  of  the  plaintiff's  claim.  He  stands  upon  die 
rights  hereby  conferred,  and  can  dMW  no  other  statute  to  his  aid. 
It  is  incumbent  on  him  then  to  sh«(v,  that  a  recovery  of  the  for- 
feiture has  been  made  in  pursuance  of  his  information  given  to 
the  collector.  Now  it  is  explicitly  denied  by  the  answer^  that 
any  seizure  whatsoever  was  made,  or  claim  interposed  by  the 
defendant,  in  pursuance  of  any  information  given  by  the  plaintiff 
to  him.  The  seizures  in  the  cases  of  the  Traveller  and  the 
Caroline  were  made  by  other  collectors,  and  the  claim  in  behalf 
of  the  United  States,  in  the  case  of  the  George,  was  interposed  by 
another  collector.  So  that,  in  point  of  fact,  the  plaintiff  never 
stood  in  the  relation  of  informer  to  the  defendant,  as  seizing 
collector.  Nor  is  any  evidence  produced  by  the  plaintiff,  which 
clearly  establishes  that,  in  either  of  these  three  cases,  the  con- 
demnation was  procured  in  pursuance  of  any  information  given 
by  the  plaintiff.  In  respect  to  the  Traveller  and  the  George,  the 
answer  expressly  negatives  it ;  in  respect  to  the  CarolinCj  it  was 
controverted  by  the  seizing  collector,  and  finally  adjusted  by 
compromise.  The  answer  farther  goes  on  to  deny,  that  any 
money  was  received  as  the  informer's  share  in  either  of  die  cas^ 
except  the  Caroline,  and  the  plaintiff  has  not  disproved  this 
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allegation.  Upon  this  broad  cast  of  the  defendant's  case,  it  is 
certainly  surrounded  with  diffieulties.  He  has  not  chosen  to 
introduce  into  his  proofs  the  tesUmony  of  either  of  the  seizing 
coQectors,  so  that  there  is  nothing  to  assist  the  Court  in  the  ascer- 
tainment of  the  point,  how  far,  or  m  what  shape,  he  was  deemed 
an  informer  aiding  in  the  recovery  of  the  forfeiture  by  those 
officers. 

A  closer  inspection  of  the  facts,  applicable  to  each  of  the  three 
cases,  does  not  relieve  the  pressure  of  these  difficulties.  In  the 
first  place,  as  to  the  Traveller.  She  was  seized  by  the  collector 
of  the  District  of  Frenchman's  Bay,  before  any  information  of 
the  contents  of  the  packet  was,  in  fact,  communicated.  The 
seizure  was  not,  therefore,  caused  by  any  such  information ;  and 
there  is  no  evidence  to  show,  that  the  condemnation  was  assisted 
by*it.  There  is  this  additional  circumstance,  that  the  plaintiff 
was  present  at  the  time  of  the  trial  and  condemnation  of  that 
vessel,  and  then  consulted  counsel,  and  brought  forward  a  claim 
for  the  informer's  share  of  the  proceeds,  which  was  either  aban- 
doned or  not  admitted  by  the  parties  in  interest,  or  by  the  Court. 
This  was  as  early  as  the  latter  part  of  the  year  1813,  and  the 
plaintiff  has  ever  since  slumbered  upon  his  supposed  rights,  ac- 
quired under  that  seizure,  with  a  knowledge  that  the  claim  was 
then  resisted. 

In  the  next  place,  as  to  the  Caroline.  The  sum  of  2000  dol- 
lars was  received  by  the  defendant,  as  the  mformer's  share,  out 
of  the  proceeds  of  that  seizure,  upon  a  compromise  with  the 
collector  of  Waldoborough.  The  defendant  deducted  200  dollars 
ior  expenses,  and  divided  the  residue,  taking  one  half  to  himself, 
and  paying  over  the  other  half  to  the  plaintiff  and  his  brother, 
David  Robinson^  in  equal  shares.  This  transaction  was  as  early 
as  the  year  1816.  No  complaint  or  dissatisfaction  appears  to  have 
been  expressed,  at  the  time,  in  respect  to  this  setdement.  The 
plaintiff's  present  bill  does  not  attempt  to  impeach  it,  or  to  assert 
that  it  was  wrong  or  fraudulent.  And  after  so  long  an  acquiescence. 


156  ffAlNE. 

Robinson  ««.  Hook. 


with  SO  few  materials  for  accurate  judgment,  it  would  be  too 
much  to  require  the  Court  to  repudiate  that  which  the  parties,  at 
the  time,  seem  to  have  thought  an  equitable  distribution. 

In  the  last  place,  as  to  the  Oeorge.  She  was  originally  libelled 
as  prize  by  persons  claiming  to  be  captors,  and  brought  into  the 
District  of  Frendmian^s  JBay,  where  she  was  seized,  in  January 
1814,  by  the  collector,  on  the  suspicion  of  a  collusive  capture ; 
and  in  the  prize  proceedings  a  claim  was  interposed  by  the  col- 
lector, in  behalf  of  thjs  United  States,  on  this  ground.  The 
capture  was  ultimately  adjudged  to  be  collusive;  and  in  the 
Supreme  Court  she  was,  at  February  Term,  1817,  finally  con- 
demned to  the  United  States  for  thi^  cause.  I  allude  to  this 
fact,  though  not  strictly  in  evidence,  because  the  parties  admitted 
it  to  be  as  stated  in  the  report  of  the  case  in  2  Wheaton*s  JR.  278. 
I  do  not  dwell  on  the  point,  tliat  the  condemnation  was  in  a  case 
of  prize,  and  not  on  a  libel  for  a  breach  of  our  revenue  or  muni- 
cipal laws,  in  which  alone  the  rights  of  informers  are  provided 
for,  because,  as  a  seizure  was  made  for  the  forfeiture,  and  the 
proceedings  were  stayed  solely  by  the  claim  and  ultimate  con- 
demnation in  the  prize  proceedings,  I  am  not  prepared  to  say, 
that  all  the  parties  interested  might  not  be  entitled  in  the  same 
manner  as  if  the  forfeiture  had  been  insisted  upon  in  an  original 
libel  by  the  collector.  The  distribution  seems  to  have  been 
made  by  the  government  upon  the  same  principles.  But  what 
I  rely  on  is,  that  it  is  denied  in  the  answer  that  any  information 
was  derived  from  or  through  the  plaintiff,  which  in  any  degree 
conduced  to  the  condemnation  of  the  George,  and  no  evidence 
has  been  adduced  to  prove  the  fact,  and  no  connexion  is  shown 
between  the  parties  or  transactions  in  the  case  of  the  George,  and 
those  alluded  to  in  the  letters  contained  in  the  packet.  No  such 
connexion  was  pointed  out  at  the  argument,  and  the  Court  has 
not  of  course  any  means  of  ascertaining  it.  Yet  if  any  material 
information  had  been  derived  from  these  letters,  they  would  cer- 
tainly have  been  used  on  the  trial  of  the  George,  or  at  least  the 
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nature  and  extent  of  such  information  could  have  been  traced 
and  pointed  out  by  those,  through  whose  agency  the  suit  was 
conducted.  There  b  the  more  doubt  upon  this  point,  because 
the  disclosures  in  the  packet  were  obtained  in  September,  1813, 
and  the  interception  of  the  papers  must  have  been  immediately 
known  to  the  persons,  who  planned  the  illicit  enterprises ;  and 
the  collusive  capture  of  the  George  did  not  take  place  until 
January,  1814.  Ample  time  was  therefore  given  to  recal  any 
intended  shipments,  and  it  is  not  at  all  probable,  that  the  same 
parties  would  have  subjected  themselves  to  the  risk  of  a  detec- 
tion by  the  government,  founded  upon  the  possession  of  such 
documents. 

Upon  the  whole,  my  opinion  is,  that  upon  the  proofs  in  the 
cause,  it  is  impossible  to  support  the  plaintiff's  bill.  If  he  has 
any  merits,  be  has  been  unable  to  present  them  m  a  shape  by 
which  the  Court  can  aflbrd  him  redress,  or  those  merits  are  of  a 
character  not  belongbg  to  the  jurisdiction  of  a  judicial  tribunal. 
In  my  judgment  the  bill  ought  to  be  dismissed,  with  costs. 

The  District  Judge  concurred  in  this  opinion* 
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«««A««  i  ^on.  JOSEPH  STORT,  Associate  Justice  of  the  Sapreme  Court. 
BX70RB  ^  jj^^  jQyj^  DAVIS,  Dictrict  Judge. 

United  States 
vs. 
John  D.  White,  otherwise  called  Chales  Marchant,  and 
others,  and  Winslow  Curtis,  otherwise  called  Stl- 
tester  colson. 

Where  two  or  more  persons  are  jointly  indicted  for  a  capital  offence,  as  for  marder, 
they  are  not,  as  a  matter  of  right,  entiUed  to  a  separate  trial  if  they  request  it ;  hot 
it  is  matter  of  discretion  to  be  judged  of  by  the  Court  under  all  the  circumstances 
of  the  case. 

Indictment  against  the  defendants  for  murder  on  the  high 
seas.  They  severally  pleaded  not  guilty,  and  afterwards  moved 
the  Court  for  a  separate  trial,  contendmg  for  it  as  a  matter  of 
right  The  motion  was  resisted  on  the  part  of  the  United  States. 
The  point  was  argued  by  Blakej  District  Attorney,  for  the  United 
Siatesy  and  by  Barilett  and  Warner  for  the  prisoners.  The  fol- 
lowing opinion  was  afterwards  delivered  by 

Stort  J.    The  present  is  a  joint  indictment  against  the  prison- 
ers for  murder.    They  have  severaUy  pleaded  not  guilty.    And 
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a  motion  has  now  been  made  in  writing,  in  behalf  of  one  John 
D.  Wkite^  otherwise  called  Charles  Marchant^  that  he  may  be 
tried  separately ;  and  this  he  claims,  as  a  matter  of  right.  The 
motion  if  resisted  on  the  part  of  the  District  Attorney  for  the 
United  Siatesj  who  utterly  denies,  that  there  exists  any  such 
right  in  law ;  and  the  parties  are  now  before  us  upon  the  mere 
matter  of  right.  In  capital  cases  it  is  always  the  desire  of  the 
Court  to  grant  every  reasonable  favour  to  the  prisoners ;  but  it  is, 
at  the  same  time,  its  duty  to  allow  the  government  its  fair  and 
regular  claims.  , 

Upon  a  joint  Indictment  for  a  capital  offence,  there  is  no  doubt, 
that  the  prisoners  may  be  jointly  tried ;  and  it  is  equally  true, 
that  upon  such  an  indictment  they  may  be  severally  tried.  I  do 
not  cite  authorities  on  this  point,  because  the  law  is  familiar  and 
well  settled.  Where  the  trial  is  separate,  each  party  is,  of  course, 
entitled  to  the  full  number  of  peremptory  challenges.  Where 
the  trial  is  joint,  the  right  of  peremptory  challenges  is  in  no  de* 
gree  narrowed  or  affected.  Each  prisoner  has  a  right,  in  such 
case,  to  challenge  the  full  number,  and  is  unaffected,  m  this  re^ 
spect,  by  what  the  other  prisoners  do.  If,  therefore,  in  a  capital 
offence,  where  twenty  peremptory  challenges  are  allowable  by 
law,  there  is  a  joint  indictment,  and  joint  trial  of  several  persons, 
each  may  challenge  the  whole  number  to  which  he  is  entitled ; 
and  if  there  be  two  on  trial,  the  challenges  may  extend  to  forty  ; 
if  three,  to  rixty,  &c. 

The  only  question,  in  such  cases,  formerly  was,  whether  a  ju- 
ror, challenged  by  one  prisoner,  and  not  by  another,  was  to  be 
withdrawn  as  to  all.  It  was  soon  settled,  upon  just  and  reason- 
able principles,  that  no  man  ought  to  sit  as  a  juror,  trpon  a  'jobt 
trial,  who  was  not,  in  the  estimation  of  all  the  prisoners,  indifier- 
ent  as  to  all.^  These  positions  are  believed  to  be  incontrovert- 
ible. 

1  Hat0*m,  P2.  C.  B.  2,  cIL  41,  S  9^3  i7ale,  P.  C  268.---Cb.  £i^ 
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It  is  argued,  that  the  right  of  a  separate  trial  is  a  necessary  re- 
sult of  the  several  right  of  challenge^  if  the  prisoner  chooses  to 
claim  it.  The  reasoning  is  of  this  sort  The  prisoner,  in  foaxh 
rem  vka,  has  a  limited  right  to  elect  his  jury.  If  jj^  is  tried 
alone,  it  is  always  in  his  power  to  say,  who  that  jury  shall  be. 
But  if  he  is  tried  jointly  with  another  person,  then  the  jurors  he 
may  wish  to  serve  on  his  trial  may  be  challenged  by  the  other 
prisoner,  and  so  his  right  of  election  and  selection  may  be  mate* 
rially  impaired.  This  is  complained  of  as  a  hardship,  which  the 
law  will  not  allow. 

If  the  argument  itself  be  well  founded  b  point  of  law,  the  con- 
cluaon  is  certainly  right ;  for  in  a  capital  case  the  full  beneSt  of 
the  party's  rights  ought  to  be  saved  to  him  with  the  utmost  ten- 
derness. 

The  difficulty  in  the  argument  (assuming  the  question  to  be 
new,  and  to  be  decided  upon  general  principles)  is,  that  it  takes 
for  granted  the  very  point  in  controversy.  The  right  to  challenge 
for  cause  is  unlimited ;  but  the  right  of  peremptory  challenge, 
without  cause,  is  limited.  Yfhst  is  the  right  of  peremptory  chal- 
lenge, but  a  right  to  exclude  from  the  trial  any  persons,  who  are 
disagreeable  to  the  party  on  trial  f  Suppose  the  panel  to  con- 
sist of  72  persons,  and  the  challenges  to  be  limited  to  20,  all 
that  the  prisoner  can  do,  is  to  exclude  20  from  this  list ;  and 
it  depends  altogether  upon  the  order,  in  which  the  jurors  are 
called,  who  may  be  excluded  or  not.  If  the  prisoner  challenge 
the  first  20,  who  are  called,  the  12  next  called  from  the  re- 
maining 52,  constitute  the  jury.  It  is  true,  that  if  he  chooses 
to  suSdr  any  juror  to  be  sworn,  before  he  has  exhausted  his 
challenges,  to  that  extent  he  selects  hi&jury ;  but  this  is  a  mere 
incident  to  his  right  to  exclude  jurors  to  a  limited  extent ;  and 
not  the  principal  object  contemplated  by  the  law.  Mr.  Justice 
Blackstonej  in  his  Commentaries  (4  BL  Cam.  353),  with  his 
usual  perspicacity  and  accuracy,  states  the  reasons,  on  which  the 
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right  of  peremptory  chaDenge  is  founded.  He  says,  ^'  in  criminal 
cases,  or  at  least  in  capital  ones,  there  is  in  favorem  mUsj  allow- 
ed to  the  prisoner  an  arbitrary  and  capricious  species  of  chal- 
lenge to  a  certain  number  of  jurors,  without  showing  any  cause 
at  all,  which  is  called  a  peremptory  challenge ;  a  provision  full  of 
that  tenderness  and  humanity  to  prisoners,  for  which  our  Eng^ 
lith  laws  are  justly  famous.  This  is  grounded  on  two  reasons : 
1.  As  every  one  must  be  sensible,  what  sudden  impressions  and 
uuaccountable  prejudices  we  are  apt  to  conceive  upon  the  bare 
looks  and  gestures  of  another ;  and  how  necessary  it  is,  that  a 
prisoner,  when  put  to  defend  his  life,  should  have  a  good  opinion 
•f  his  jury,  the  want  of  which  might  totally  disconcert  him,  the 
law  wiDs  not,  that  he  should  be  tried  by  any  one  manj  against 
uhom  he  has  conceited  a  prgudice,  even  without  being  able  to 
assign  a  reason  for  such  his  dislike :  3.  Because  upon  challenge  for 
cause  shown,  if  the  reason  assigned  prove  insufficient  to  set  aside 
the  juror,  perhaps  the  bare  questioning  his  mdifference  may 
sometimes  provoke  a  resentment ;  to  prevent  all  ill  consequences 
fiom  which,  the  prisoner  is  still  at  liberty,  if  he  pleases,  peremp- 
torily to  set  him  aside.'*  It  is  observable,  that  here  the  learned 
judge  does  not  make  the  slightest  allusion  to  any  reason  for  the 
right  of  peremptory  challenge,  like  that  now  insisted  on.  In- 
deed, firom  another  right,  admitted  to  exist  in  the  Crown,  it  is 
plam,  that  the  reason  could  not  generally  apply.  It  is  this.  The 
Crown,  ever  since  the  statute  of  33  Edw,  1,  has  been  ousted  of 
its  right  of  preremptory  challenge.  But  still  the  Crown  has  a 
right  to  object  to  any  jurors,  without  assigning  any  cause,  until 
the  whole  panel  is  gone  through ;  and  the  jurors  so  objected  to, 
are  set  aside  without  more,  if  there  are  enough  remaining  upon  the 
panel  to  form  a  jury,  after  the  prisoner  has  exhausted  his  right  of 
chaUenge.  It  is  only,  when  sufficient  jurors  do  not  remain,  be- 
fore the  challenges  are  exhausted,  that  the  Crown  can  be  called 
upon  to  asagn  a  cause.    This  is  laid  down  in  Hawkins  {B.  2, 
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dL  43,  ^  3),  and  is  undisputed  law.^  The  result  of  this  counter 
right  on  the  part  of  the  Ch^wn,  it  will  at  once  be  perceived,  if 
exercised,  may,  in  a  great  measure,  accomplish  the  same  pur- 
pose, as  the  challenges  of  a  fellow  prisoner.  It  does,  in  eflect, 
prevent  an  absolute  choice  of  tboee,  who  shall  try ;  but  leaves 
the  party  at  liberty  to  say,  who  shall  not. 

The  general  reasoning,  then,  on  which  the  argument  is  found- 
ed, of  the  matter  of  right,  is  not  conclusive  of  itself.  Let  us 
now  see,  how  it  stands  upon  authority. 

One  of  the  earliest  cases  is  Beamehamp^t  case  in  the  Year 
Book,  0  Edw.  4,  ^  27,  pL  40.  It  was  an  appeal  against  several, 
who  pleaded  not  guilty,  and  one  venire  was  awarded  against  aOf 
and  one  of  the  defendants  challenged  a  juror  peremptorily ;  and 
the  question  was,  if  he  was  to  be  set  aside,  as  to  all ;  and  it  was 
held  by  all  the  judges,  that,  inasmuch  as  the  venire  was  joint,  die 
challenge  of  him  is  good  for  all ;  for  he  may  not  be  drawn 
against  one,  and  taken  for  the  rest.  And  it  was  there  said,  that 
at  a  gaol  delivery,  if  an  inquest  is  demanded  to  pass  upon  two 
or  three  men  and  one  challenge  peremptorily,  then  the  clerk 
ought  to  sever  the  felons,  each  one  by  himself.  This  case  is 
cited  in  Plowdenj  100,  and,  accurately,  as  I  have  occasion  to 
know,  having  examined  the  original.  The  only  point  decided 
was,  that  a  challenge  by  one  was  good  for  all ;  and  the  party 
is  struck  from  the  panel.  What  is  said,  as  to  the  practice  at 
gaol  delivery,  is  expressive  only  of  the  power  of  the  Court  to 
sever  the  panel,  and  not  of  the  right  of  a  prisoner  to  demand  a 
separate  trial.  In  PUmden^  100,  the  case  was,  that  several  per- 
sons were  joindy  mdicted  for  murder.  They  pleaded  not  guilty, 
and  were  put  on  trial ;  and  one  inquest  was  charged  upon  them 
all ;  and  they  challenged  divers  jurors  peremptorily,  and  all 
agreed  m  the  challenge ;  and  because  there  were  not  jurors 


'  «aHaZe,P.ac^36,pw971.— I  CW%  Crim.  L.  534.-4  EL  Com. 
353,  and  Chriafian^a  nofe.— 3  Bac.  Mr.  Jury^  E.  10. — Staund,  P.  C. 
B.  3,  di.  7,  §  162,  6.-1  St(u^ie  Cr,  PL  35k  note.— JRes  vs.  C^mrmorfce, 
3  StaU  Trial,  469. 
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enough  left  in  the  inquest  to  pass  upon  them,  a  tales  was  award- 
ed, returnable  immediately;  after  which  return  the  prisoners 
challenged  peremptorily,  and  did  not  agree  in  the  challenges } 
for  some  challenged  some  of  the  jurors  peremptorUy,  and  othera 
prayed  they  might  be  sworn.  And  it  was  held  by  the  Court,, 
that  the  jurors  so  challenged  must  be  drawn  against  all ;  for  in 
judgment  of  law,  it  was  not  a  Joint  arraignment,  but  several  ar- 
rajgnments;  because  their  offences  are  several ;  yet  inasmuch  as 
one  venire  was  awarded  for  all,  a  juror,  challenged  by  one,  must 
be  drawn  as  to  aU.  The  Court  perceived,  that  it  was  the  ixk- 
tioQ  of  the  prisoners,  by  exercising  each  his  full  right  of  challenge, 
to  postpone  the  trial,  ^*  as  there  woa  but  a  small  nufnber  of  per^ 
mms  then  in  the  town  cf  sufficiency  to  he  sufomJ^  It  was  there- 
fore debated,  whether  the  panel  might  be  severed,  and  the  prison-^ 
ers  tried  severally;  and  the  Court  held,  that  it  might;  and  that 
they  could  do  so  upon  the  applicaition  of  the  Crown.  And  the 
prisoners  were  informed  of  this,  and  finally  agreed  to  join  in 
their  challenges,  and  were  jointly  tried.  In  this  case,  it  is  at 
once  perceivable,  that  the  whole  question  was  the  right  of  the 
Court  to  sever  the  panel  of  the  tdlesy  and  to  order  a  several  trial 
of  the  prisoners,  they  being  willing  to  be  jointly  tried.^  In  Thy^ 
nolhy  and  Orates  case  (Dyer^  152,  6.)  a  like  course  was  adopt- 
ed. The  doctrine  in  KdyngU  ReportSy  9,  is  to  the  same  effect 
It  was  there  resolved  by  the  judges,  '^  that  if  several  prisoners 
be  put  upon  one  jury,  and  they  challenge  peremptorily,  and  sever 
in  their  challenges,  that  tlien  he,  who  is  challenged  by  one,  is  to 
be  drawn  against  all,  because  the  panel  being  joint,  one  juror 
cannot  be  drawn  against  one  and  serve  for  another.  But  in 
such  case  it  was  agreed  the  panel  might  be  severed,  and  that  the 
same  jury  may  be  returned  betwixt  the  King  and  every  one  of 
the  prisoners ;  and  then  they  are  to  be  tried  severally ;  and  there 
the  challenge  of  one  prisoner  is  no  challenge  to  disable  the  ju- 

3  3  Hale,  PI  C.  264.— 2i3aA^  Pt  C.  263.— Co.  LUL 156, 6. 
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TOT  SO  challenged  against  another  prisoner.''  And  it  was  there 
added,  that  the  case  of  Dr.  EUWa  servant  {Plowden^  100,  101) 
was  agreed  to  be  good  law  as  to  the  severing  of  the  panels  in  that 
case ;  and  accordingly  afterwards,  upon  the  trial  of  jBamtoti 
and  others,  who  challenged  peremptorily,  and  severed,  in  their 
challenges,  particular  jurors,  the  panels  were  severed.'' 

Hitherto  the  cases  may  be  faily  considered  as  advancing  no 
farther  than  to  establish  the  general  authority  of  the  Court  to 
sever  the  panel,  when  there  is  a  joint  venire,  in  cases  where,  by 
reason  of  challenges  from  the  number  of  jurors  returned,  there 
might  otherwise  be  a  defect  of  trial.^  This  will  be  easily  un- 
derstood, when  it  is  known,  that  at  common  law  the  sheriff  might 
have  returned  as  many  jurors  as  he  pleased ;  but  the  statute  of 
Westminster  2dj  ch.  38,  ordained,  ^^  that  b  one  assize  do  more 
shall  be  returned  than  twenty-four^  The  common  practice  of 
the  sheri^  under  his  precept,  used  to  be  to  return,  at  the  ses- 
aons  of  gaol  delivery  and  oyer  and  temuner,  forty^^ht  jurors, 
although  the  precept  named  but  twenty-four,^  It  was,  indeed, 
held,  at  an  early  period,  that  the  statute  of  Westminster  did  not 
apply  to  criminal  trials.  Still,  the  usual  practice  prevailed,  un- 
less when  the  Court  ordered  a  larger  number  to  be  returned. 
This  b  clearly  stated  in  3  Bac.  Mr,  Title  Juries^  B.  6,  and  in 
Kdyn^s  Reports j  16.^  By  a  statute  made  early  in  the  reign  of 
George  the  2d  (3  Oeo.  2,  cA.  5,  ^  8)  the  sheriif  is  required  to 
return,  not  less  than  48,  nor  more  than  72  jurors,  to  serve  at 
the  assizes,  unless  the  judges  should  direct  a  greater  or  less 
number.^ 

With  this  practice  in  view,  the  necessity  will  readily  be  per- 
ceived of  severing  the  panel  in  England,  in  many  capital  trials 
of  persons  jointly  indicted ;  for  if  two  or  more  persons  should  be 


4  ZHak,  P.  a  263. 

s  3  Bac.  Mr.  Juries^  B.d— 2  Hak,  P.  C.  263. 
^See  United  States  YB.hisurgent8, 2  Daa.R.d35. 
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jointly  tried,  and  sever,  in  their  challenges,  there  would  ordina- 
rily, if  each  should  exercise  his  full  right  of  challenge,  be  a  de- 
fect of  jurors.  The  consequence  would  he,  that  the  Crown 
would  be  forced  to  sever  the  panel,  or  to  pray  for  an  award  of  a 
toZef ,  which  might  prevent  a  trial  at  the  same  assises.  Mr.  CMt- 
iy  accordingly,  in  his  treatise  on  Criminal  Law  (1  Chitty,  Crim. 
L.  535),  states,  '^that  when  the  right  of  challenging  exists, 
though  several  defendants  are  tried  by  the  same  inquest,  each 
individual  has  a  right  to  the  full  number  of  his  challenges ;  but 
if  they  refuse  to  join  in  their  challenges,  they  must  be  tried 
separately,  in  order  to  prevent  the  delay j  which  might  arise  from 
the  whole  panel  being  exhaustedJ^  The  reascxi  here  given,  so 
iar  from  intimating  it  as  a  right  of  the  indictees  to  have  a  several 
trial,  proceeds  altogether  upon  the  nodon  of  public  inconvenience 
and  delay  .^  So  Lord  Hale  seems  to  have  considered  the  case, 
in  2  Hale,  PL  C.  ch.  34,  p.  263. 

The  principal  doubt,  on  my  mind,  upon  the  first  breaking  of 
the  question,  arose  from  the  decision  in  Chamod^s  case,  re^ 
ported  m  3  SaOc.  81,  and  die  State  Trials  (4  Vol  594,  S.  C. 
12,  HoweWs  State  Trials^  1454.)  It  was  an  indictment  for  high 
treason  against  several  persons.  Upon  their  trial.  Lord  Chief 
Justice  Holt  is  reported  in  3  Salk.  81,  to  have  told  them,  "  that 
each  of  them  had  liberty  to  challenge  thirty-five  of  those,  who 
were  returned  upon  the  panel  to  try  them,  without  showing  cause ; 
but  if  they  intended  to  take  this  liberty,  then  they  miut  he  tried 
separately f  and  singly,  as  not  joining  in  the  challenges ;  but  if 
they  intended  to  join  in  the  challenges,  then  they  could  chal- 
lenge but  thirty-five  in  the  whole,  and  might  be  tried  joindy  upon 
the  same  indictment."  His  language,  as  reported  in  the  State 
Trials,  is  somewhat  stronger.  ^^  If,"  said  he,  ^'  you  will  all  join 
in  the  same  challenge,  then  we  can  try  you  altogether,  as  you 
are  altogether  joindy  m  the  same  indictment,  and  save  the  time 

^SulStarkk,Crim.Pl2S. 
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aad  trouble  that  will  otlierwise  be  unavoidable ;  but  if  you  will 
not  join  in  the  same  challenge,  but  every  man  challenge  for  him- 
self, as  by  law  be  has  liberty  to  do,  tve  must  be  farced  to  try  ymt 
single.^^  And  he  again  repeated,  ^'  if  you  do  not  all  agree  ia 
the  same  challenges,  ye  cannot  be  tried  together  by  the  same 
jury,  but  the  Court  must  separate  you,  and  try  you  every  one 
singleJ^ 

This  language  at  first  led  my  mind  to  the  conclusioo,  that 
Lord  Holt  might  intend  to  speak  of  something  more  than  a  coerci 
discretionary  power  in  the  Court  to  sever  the  trial  of  the  prisoa'^ 
ers,  upon  a  supposed  inconvenience,  or  a  possible  defect  of  ju* 
rors.  It  admits  of  an  interpretation  favourable  to  the  abaoluto 
rights  of  the  prisoners,  to  be  severally  tried,  if  they  should  ao 
choose.  In  the  case  before  him,  it  does  not  appear,  how  many 
pf  the  jurors,  who  were  summoned  (being,  as  the  report  states, 
above  eight  score),  were  present,  it  only  appearing,  that  ^*  those, 
who  answered  to  the  call|  were  recorded."  The  priaoners  elect- 
ed to  challenge  jointly. 

In  Foster^ s  Crown  haw,  106,  in  the  case  of  Swan  and  Jef* 
freys,  on  a  joint  indictment  for  murder,  it  is  stated,  that  '^  before 
the  jury  was  called,  the  judges  agreed  between  themselves,  that 
if  the  prisoners  should  not  think  fit  to  challenge  cU  aU,  they  tnigkt 
be  tried  together ;  but  if  they  should  insist  on  their  challenge^, 
they  must  be  tried  separately  ;  because  they  cannot  join  in  their 
challenges,  the  number  of  their  peremptory  challenges  being  dif- 
ferently limited,  Swanks  to  35  (as  in  a  case  of  petty  treason),  and 
Jeffireys's  to  20."  Swan  waived  all  benefit  of  challenging ;  Jrf- 
freys  challenged  two  or  three,  and  a  jury  was  sworn,  and  they 
were  found  guilty  and  executed.  The  reason  here  given  applies 
solely  to  the  case  of  a  right  to  different  challenges  in  the  prison- 
ers. The  language  seems  indeed  to  intimate,  that  if  they  chal- 
lenged at  allj  they  could  not  be  jointly  tried ;  but  in  point  of  fact, 
one  did  challenge,  and  the  cause  proceeded.  The  language  is, 
in  this  respect,  inaccurate.    In  another  reqpecl  it  perhaps  requires 
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some  qualification.  It  is  said,  the  prisoners  could  not  join  in 
their  challenges*  To  the  extent  of  twenty  they  certainly  might ; 
but  beyond  that,  their  rights  were  difierent.  What  the  Court 
probably  intended  was,  that  as  they  had  different  rights  of  chal- 
lenge, and  could  not  join  throughout,  they  must  be  tried  separate- 
ly, unless  they  joined  in  their  challenges,  and  Sioan  waived  all 
beyond  twenty ;  for  there  seems  no  difierence  in  point  of  law, 
as  to  the  right  of  a  joint  trial,  whether  Swan  waived  all  benefit 
of  challenging,  or  agreed,  that  Jeffireys  might  challenge  for  both, 
waiving  his  right  beyond  Jeffireys^s  challenges.  It  may  be 
thought,  that  die  doctrine  in  Foster,  106,  rather  Inclines  against 
the  right  of  the  prisoners  to  insist  on  a  separate  trial,  where  the 
right  of  challenge  is  the  same.  But  it  does  not  necessarily  re- 
quire this  construction,  because  the  quesdon  was  not,  whether 
they  had  a  right  to  insist  on  a  separate  trial,  but  whether  they 
could  be  jointly  tried,  unless  Swan  waived  his  extra  right  of 
challenge. 

In  the  case  of  WHliam  Jackson  and  six  others,  tried  for  mur- 
der in  1748,  before  Mr.  Justice  Foster  and  others,  9  StcUe 
TWob,  1,  he  told  the  prisoners,  '*  that  they  might  each  of  them 
challenge  twenty  of  the  panel,  without  showing  cause  for  so 
doing ;  and  that  if  they  agreed  to  join  in  their  challenges,  they 
might  be  tried  together ;  but  if  they  did  not,  they  would  be  tried 
separately.^*  They  agreed  to  join,  and  were  tried  accordingly. 
This  language  is  not  quite  so  strong,  as  that  of  Lord  Holt;  but 
it  is  not  decisive  against  the  argument  for  the  right,  derived  from 
the  language  of  the  latter  in  3  Salk.  81. 

^  But  in  the  course  of  the  researches  made  by  the  bar,  a  case  has 
been  produced,  which  is  directly  in  point.  It  is  the  case  of  Rich 
and  JVoble  and  two  others,  tried  before  Lord  Chief  Justice  Parker 
in  1713.'  The  indictment  was  joint  against  JSToble  for  the  mur- 
der of  John  Sayer,  against  Mary  Sayer  for  petty  treason,  and 


^9  8bm  3Vtcib,  L  <S. C.  16.^HouidP$ StaU  TVuOs,  731. 
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against  Mary  SaliBbury  for  aiding  and  abetting  the  murder. 
JVbftZe  moved  the  Court  for  a  separate  trial,  "  and  apart  from 
the  ladies,  for  that  his  crime  and  theirs  were  distinct  things." 
The  motion  was  overruled ;  and  he  was  convicted,  and  the  ladies 
acquitted.  When  brought  up  for  judgment,  he  moved  in  arrest 
of  judgment,  on  account  of  the  mis-trial,  and  to  use  his  own 
words,  '^  in  that  we  were  severed  in  our  challenges,  and  yet  were 
tried  together  by  the  same  jury."  He  cited  the  case  of  Char" 
nock,  before  Lord  JBbb,  and  quoted  his  language  at  large  fix>m 
the  printed  trial ;  and  he  desired  his  counsel  might  speak  to  the 
point.  The  Court  overruled  the  motion  in  arrest  of  judgment, 
^^  alleging  that  the  Lord  Chief  Justice  Holfs  reason,  in  the  case 
of  Chamockj  Rng,  and  KeySy  was,  that  in  case  each  of  them 
severally  challenged  thirty-five,  three  times  thirty-five  would 
amount  to  one  hundred  and  five,  and  then  they  must  be  obliged 
to  sever  them  (as  the  Court  were  near  obliged  to  have  done  in 
the  present  case),  ^br  default  of  jurors  J''  The  prisoner  was 
sentenced,  and  afterwards  executed.  There  is  a  curious  docu- 
ment appended  in  a  note  to  this  trial,  in  the  State  Trials^  which 
was  published  btfore  the  execution  of  JSTohle^  and  is  conjectured 
to  have  been  written  by  Brlr.  EndyUf  but  which  purports  to  be 
by  a  student  of  law,  upon  the  point  ruled  by  the  Court.  Its 
object  is  to  establish,  that  the  prisoner  had  a  right  to  a  separate 
trial ;  and  the  author  has  diligently  collected  and  reviewed  all 
the  authorities.  The  pamphlet  was  probably  intended  to  produce 
a  pardon  of  Ab&Ze  ;  but  it  failed  of  any  such  effect ;  and  there 
does  not  appear  to  have  been  any  quesdon  raised  among  the 
judges  on  that  occasion.  The  author  alludes  to  his  having  been 
present  at  the  trial,  which  was  in  Surry;  and  and  he  states  a 
very  curious  fact,  that  happened  on  the  modon  in  arrest  of  judg- 
ment. After  having  desired  that  his  counsel  might  speak  to  the 
point,  ^oble  was  asked,  who  were  his  counsel.  ^^  He  answered, 
Mr.  DamaU  and  Mr.  Bonunck^  who  were  by  the  Court  readily 
assigned  to  be  bis  counsel ;  but  (for  what  reasoi  I  camiot  well 
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apprehend)  could  neither  of  them  be  prevailed  on  to  speak 
to  it:' 

Herei  then,  b  a  solemn  adjudication  of  the  very  point,  under 
circumstances  of  pecuUar  deUberation,  and  in  which  it  is  but 
just  to  presume,  that  Lord  Chief  Justice  Parker j  if  at  that  time  it 
was  a  matter  of  the  slightest  doubt,  obtained  the  full  opinion  of 
the  other  judges.     Considering  the  case,  and  its  circumstances, 
and  particularly  the  fact,  that  counsel,  learned  in  the  law,  declined 
to  argue  the  point,  it  seems  but  reasonable  to  suppose,  that  the 
law,  as  pronounced  by  the  Chief  Justice,  was  not  supposed  to 
be  novel  or  extraordinary.    The  exposition  given  by  him  of  the 
decision  of  Lord  Holtj  is  certainly  not  inconsistent  with  the  lan- 
guage of  it ;  and  considering  how  very  few  years  intervened  be- 
tween the  two  cases,  it  may  jusdy  be  presumed,  that  the  exposition 
was  known  by  him,  personally,  to  be  according  to  Lord  Holfs 
real  meam'ng.    At  least,  I  cannot»  find,  that  this  decision  has  at 
any  time  since  been  doubted  or  denied  by  any  other  judges, 
although  the  case  must  have  been  of  frequent  occurrence ;  and 
the  case  and  the  objections  being  in  point,  could  not  escape  the 
general  observation  of  the  profession.^® 

It  remains  to  examine  the  American  cases.  The  case  of 
United  States  vs.  Insurgents  of  Pennsylvania  (2  DaU,  535) 
does  not  appear  to  have  any  direct  bearing,  except  so  far  as  it 
shows,  that  the  rules  of  the  common  law,  in  all  cases  not  ex- 
pressly provided  for,  ought  to  be  followed  in  criminal  trials.  In 
United  States  vs.  Sharp  and  others  ( 1  Petersj  Circuit  Court  JR. 
118),  upon  motion  made  by  counsel  for  a  separate  trial  of  some 
of  the  prisoners  upon  a  capital  indictment,  the  Court  granted 
the  motion.  No  reasons  fu'e  given,  and  no  opposition  seems  to 
have  been  made  to  the  motion ;  but  it  was  claimed,  as  a  matter 

10  In  Rockwood's  case,  4  State  Trials,  661,  667,  S.  C.  14 ;  HowelTs 
State  Trials,  139,  the  course  adopted  by  Lord  Chief  Justice  Holt  and 
the  other  Jads^es,  seems  to  have  been  guided  by  the  very  reasoning, 
which  Lord  Chief  Justice  Parker  supposes  to  have  governed  in  Char- 
nock's  case,  and  confirms  his  opinion. 
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of  right.  In  7^  People  vs.  HoweU  (4  JoAn«.  A.  296),  wfaieh 
was  at  the  trial  suppsed  to  be  a  capital  forgery,  but  afterwards 
was  decided  bj  the  Supreme  Court  not  to  be  so,  the  subject  was 
a  good  deal  discussed.  The  trial  took  place  in  the  Court  of 
General  Sessions,  the  prisoner,  HaweU,  being  indicted  jointly 
with  another  person.  He  requested  to  be  tried  apart ;  and  the 
motion  was  overruled  by  the  Court.  But  peremptory  challenged 
were  allowed  to  the  prisoners,  and  both  challenged.  The  cause 
came  on,  and  was  afterwards  argued  before  the  Supreme  Court, 
and  thb,  among  other  causes,  was  assigned  as  an  error  at  the  trial. 
The  learned  counsel  for  HoweU^  who  was  himself  educated  at 
the  Engliik  bar,  admitted,  in  his  argument,  that  there  was  a 
compulsive  power  in  England  to  try  the  parties  jointly ;  but  he 
distinguished  the  case  upon  the  local  laws  of  JVeti;  York,  He 
observed,  *<  that  though  in  England  prisoners  may  be  compuUo' 
rily  tried  togeAer^  yet  there  were  substantial  reasons  for  a  differ- 
ent practice  in  this  state.  In  England  the  sheriff  is  unlimited  as 
to  the  number  of  jurors  to  be  returned  on  the  panel.  By  the 
act  of  3 1  St  of  March,  1801  (of  JSTew  York)^  the  sheriff  is  au- 
thorized to  summon  no  more  than  36."  Mr.  Chief  Justice  Kent 
delivered  the  opinion  of  the  Court ;  and  after  stating  the  iact, 
that  the  case  was  not  capital  under  the  act,  proceeded  to  declare, 
^  that  in  all  cases,  at  least  where  the  right  of  peremptory  challenge 
does  not  exist,  and  two  persons  are  jointly  indicted,  they  may  be 
tried  joindy  or  separately,  at  the  discretion  of  the  Court."  I 
think  I  may  say,  that  such  an  opinion  establishes  the  conclusion, 
that  up  to  that  period  no  doctrine  was  known  in  J^eto  York, 
recognising  the  absolute  right  of  a  prisoner  to  a  separate  trial. 
If  it  had  been,  it  could  not  have  escaped  the  notice  of  this  accu- 
rate judge. 

I  have  made  inquiries  among  those  learned  minds  in  our  own 
state,  whose  situations  would  lead  them  to  a  thorough  knowledge 
of  the  practice ;  and  the  result  of  those  inquiries  is  this.  No  case 
has  occurred,  in  which,  when  a  prisoner,  jointly  indicted  with 
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Others,  has  moved  for  a  separate  trial,  it  has  ever  been  objected 
to  by  the  officers  of  the  government,  or  denied  bj  the  Court.  On 
the  contrary,  it  has  been  always  granted,  without  objection,  under 
the  prevailing  notion,  that  if  not  matter  of  right,  it  was  at  least 
a  sound  exercise  of  legal  discretion.  If  the  point  ever  had  been 
made  and  decided,  I  would  gladly  follow  the  course  of  the 
Court  I  but  it  has  not. 

I  cannot  however  say,  that  there  is  now  any  clear  authority  in 
favour  of  the  motion,  as  a  matter  of  rights  which  is  the  only  way 
in  which  the  counsel  of  the  prisoner  have  advisedly  chosen  to 
present  the  point  to  this  Court.  On  the  other  hand,  there  is  a 
direct  authority,  before  an  eminent  judge,  against  it.  In  criminal 
cases,  a  Court  should  slowly  advance  any  new  doctrines ;  and 
for  one,  I  must  say,  that  although  my  first  impression,  upon  a 
cursory  examination  of  authorities,  was  in  favour  of  the  motion, 
as  a  matter  of  right,  my  final  judgment  is  against  it. 

If  the  motion  shall  be  put,  as  a  matter  of  discretion,  to  die 
Court,  it  will  present  a  very  dififerent  question.  In  favour  of  life, 
especially  where  the  party  puts  his  defence  upon  a  ground  dis- 
tinct from  his  fellow  prisoner,  and  adverse  to  him,  there  is  much 
reason  to  induce  a  Court  to  yield  every  indulgence,  not  absolutely 
inconsistent  with  jusdce  to  the  government. 

1  am  for  overruling  the  modon,  in  its  present  form,  because  it 
claims  it  as  a  matter  of  right,  leaving  the  prisoner  to  any  new 
course,  which  his  counsel  may  advise. 

Motion  overruled.^ 


11  The  District  Judge  concurred  in  this  opinion ;  but  as  it  was  a 
matter  of  not  infrequent  occurrence,  and  important  to  the  practice  of  the 
Court,  the  Judges  afterwards  divided  in  opinion  for  the  purpose  of  ob« 
taining  a  solemn  decision  of  the  Superior  Court,  and  at  January  Term, 
1837,  the  Supreme  Court  affirmed  the  doctrine  of  the  present  opinion. 
12  WhioUm,  480. 
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John  F.  Ohl  vs.  The  Eagle  Insurance  Compant. 

If  a  policy  of  insurance  is  underwritten  on  a  ship,  the  assured  cannot  set  up  aV&iol 
title  to  the  whole  of  the  sfaip,  when  the  ihip*t  papers  on  the  Toya^  proTe  a  jmnt 
ownership  in  himself  and  the  master.  In  such  case  he  can  recover  only  fox  his 
own  moiety  in  case  of  loss. 

Assumpsit  on  a  policy  of  insurance  of  2500  dollars  on  the 
schooner  Warren^  at  and  from  PhUaddphia  to  Alvaradoj  valued 
at  2500  dollars.  Loss  averred  to  be  total  by  perils  of  the  seas. 
2.  County  on  a  policy  of  1200  dollars  on  the  freight  on  board  of 
the  same  vessel,  valued  at  1200  dollars.  Loss  averred  to  be 
total  in  like  manner.  3.  Count,  money  had  and  received. 
Plea,  the  general  issue. 

At  the  trial  the  plaintiff,  to  establish  his  ownership  of  the 
schooner,  produced  a  bill  of  sale  from  Thomas  Hendrich  and 
others  to  himself  {Ohl)  and  one  Remington^  the  master  of  the 
ship,  dated  1st  of  June,  1824,  and  a  register  of  the  schooner  on 
the  2d  of  June,  1824,  taken  out  by  the  plaintiff,  at  the  custom- 
house, in  Philadelphia^  in  the  names  of  himself  and  Remington^ 
as  owners,  and  the  plaintiff,  on  that  occasion,  made  oadi  to  the 
ownership,  as  stated  in  the  register.  The  schooner  had  ever 
since  sailed  under  this  register,  Remir^on  being  roaster  during 
the  whole  period. 

The  plaintiff  then  offered  to  prove,  by  parol  evidence,  that  the 
purchase  had  been  originally  made  on  his  sole  account,  and  that 
Remington^s  name  was  inserted  in  the  bill  of  sale  and  registry  by 
mistake.  That  at  'all  events,  if  this  could  be  shown,  it  would 
operate  an  implied  surrender  of  the  interest  of  Reimngtim,  if  any 
vested  in  him. 

The  defendants  objected  to  the  evidence. 

Story  J.  I  am  of  opinion,  that  the  evidence  is  not  admissi- 
ble.   I  think  that  a  title  to  a  ship  cannot  pass  by  parol,  when  she 
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is  sold,  to  a  purchaser.  The  general  maritime  law  requires  a 
ship  to  have  some  written  documents  of  ownership,  at  least  when 
sailing  on  the  ocean ;  and  there  is  nothing  in  our  jurisprudence, 
which  dispenses  with  such  a  written  instrument  of  transfer.  Lord 
StoweU  has  observed,^  that  a  bill  of  sale  is  "  the  universal  instru- 
ment of  transfers  of  ships,  in  the  usage  of  all  maritime  countries, 
and  in  no  degree  a  peculiar  title  deed  or  conveyance  known  only 
to  the  law  of  EjigUmd.  It  is  what  the  maritime  law  expects, 
what  the  Court  of  Admiral^  would,  in  its  ordinary  practice,  al- 
ways require."  From  such  an  author!^  one  would  be  little 
inclined  to  di&r,  unless  upon  some  urgent  occasion. 

But  here  is  a  bill  of  sale  and  a  registry  of  the  schooner  as  an 
American  vessel,  at  the  port  of  PkUaddphia,  under  and  by  virtue 
of  that  instrument.  A  bill  of  sale  is  indispensable  to  pass  the 
title  to  a  ship  under  our  registry  act  of  1792,  ch.  1,  §  14,  so  as  to 
preserve  her  American  character. 

When  the  sale  was  made  in  this  case,  the  bill  of  sale  was 
made  out  and  executed  by  the  vendor  in  the  joint  names  of  the 
plaintiff  and  Remington.  The  legal  title,  therefore,  passed  to 
both ;  and  to  introduce  the  parol  proof,  would  be  to  contradict 
the  direct  allegatioDS  of  the  deed.  This  is  not  all.  The  register 
was  taken  out  in  the  joint  names  of  both  parties,  and  the  owner- 
ship was  sworn  to  by  the  plaintiff  to  be  as  stated  in  the  register. 
The  schooner  has  always  sailed  under  that  register,  and  Reming- 
ton has  continued  m  possession  as  master,  during  the  whole 
period  since  the  purchase.  It  appears  to  me,  that  the  plaintiff 
cannot  now  be"  permitted  to  show  that  the  ship's  papers  are  false, 
and  that  the  ownership  is  solely  in  himself,  in  opposition  to  them 
aU.  So  far  as  he  is  concerned,  the  underwriters  have  a  right  to 
deny  that  he  has  more  interestihan  the  ship's  documents  disclose. 
A  different  rule  would  be  productive  of  the  grossest  frauds. 
I  think,  too,  that  there  is  always  an  implied  representation  on  the 


1  Thi  Sisters,  5  Mob.  R.  155  [438]. 
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part  of  the  ship  owneri  that  the  ship's  documents  cootam  a  true 
statement  of  the  ownership,  at  least  where  she  sails  under  a 
register* 

The  evidence  is  rejected ;  and  the  plaintiff  can  recover  a  vei^ 
diet  only  for  a  moiety  of  the  value  of  the  schooner  and  fright* 

Verdict  accordingbf* 

Lorittg  for  the  plaintiff;  fVebiter  and  WiUiamt  for  the  de* 
fendants. 


Joseph  S.  Borland  vs,  Levi  Dean. 

Where  the  estate  of  a  tenant  in  fee  tale  mdU  was  oonfiscated  to  the  Comioonwealtlv 
under  the  statute  of  Mauaekusetts  of  3d  April,  1779,  pioYlding  for  the  coofisGatkm 
of  tlie  estates  of  absentees.  Heldt  that  the  estate  of  the  remainder>man  was  not 
thereby  divested,  but  that  the  Commonwealth  took  only,  by  virtue  of  the  confisca- 
tion, such  an  estate  as  the  absentee  had  in  Um  premises.  Also  Held,  that  the  ten- 
ant in  possession  of  the  premises,  under  a  defective  title  from  the  Commonwealth 
after  the  termination  of  their  estate,  was  entitled  to  the  value  of  his  improvementa. 

\Fhi8  was  a  writ  of  formedon  in  remainder.  There  were  seve- 
ral pleas  in  the  case:  1.  The  general  issue,  ne  done  pae: 
2.  A  special  plea,  setting  forth,  in  substance,  that  the  estate  had 
been  confiscated  by  a  judgment  at  law,  under  the  revolutionary 
confiscation  acts  of  Maseachusetts,  as  the  estate  of  the  prior  ten- 
ant in  tail,  John  lAndaU  Borland.  There  was  a  demurrer  to 
this  plea  and  a  joinder  in  demurrer.  There  was  also  a  claim  for 
improvements,  under  the  act  o{  Jilassachusetts  o{  1807,  ch.  75. 

At  the  trial  under  the  general  issue,  it  appeared  that  Timoihy 
lAndaUf  the  ancestor  of  the  demandant,  by  his  will  on  the  7th 
of  July,  1760,  devised  the  demanded  premises  to  John  Borland^ 
the  grandson  of  the  said  TVinot^,  for  the  natural  life  of  the  said 
John  Borlandy  and  after  his  death  remainder  to  John  LindaU 
Borland  and  the  heirs  male  of  bis  body  issuing ;  and  if  the  said 
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John  LindaU  Borland  should  die  without  heirs  male  of  his  bodj 
issuiDgf  then  to  Franci$  Borland^  the  brother  of  the  said  John 
LindaU  Borland,  and  the  heirs  male  of  his  body  issuiDg.  TSmo- 
thy  lAndaU  died  seised.  John  Borland  entered  into  possession, 
and  died  seised  of  his  life  estate  ;  and  after  his  death  John  L. 
Borland  entered  into  possession,  and  was  seised  of  the  demand- 
ed premises,  until  the  same  were  conficated  by  a  judgment 
against  him  under  the  confiscation  act  of  MtutachusettSf  at  Sep- 
tember Term  of  the  C.  C.  P.  for  Bristol  County,  A.  D.  1780, 
and  a  writ  of  seisin  in  favour  of  the  Commonwealth  was  exe- 
cuted thereon.  John  L*  Borland  died  without  issue  in  1825. 
Francis  Borland  died  in  November,  1824,  leaving  the  demand- 
ant, his  eldest  son  and  heir  male. 

At  the  trial  some  question  was  made,  whether  the  heirship,  as 
stated  in  the  writ,  was  necessary  to  be  proved  by  the  demandant. 
The  Court  strongly  inclined  to  think,  that  it  was  not  necessary 
under  the  general  issue ;  but  should  have  been  put  in  issue  by  a 
special  plea ;  that  ne  done  pas  put  in  issue  only  the  fact  of  the 
gift,  as  stated  in  the  declaration,  and  not  the  heirship  of  the  de- 
mandant. But  the  demandant  being  prepared  with  evidence  to 
prove  his  pedigree,  and  having  actuaUy  proved  it,  the  point  was 
not  further  moved. 

The  tenant  claimed  under  a  deed  of  the  premises  by  the  Com- 
monwealth, granting  the  fee  simple  thereof,  with  warranty ;  and 
Shaw  and  D.  Davis,  for  the  tenant,  insisted  on  his  right  to  the 
claim  for  improvement  made  thereon,  under  the  act  of  1807, 
c&.  78,  if  the  title  was  not  good  in  fee  simple. 

Webster  and  Prescott,  for  the  demandant,  denied  that  it  was  a 
case  within  the  intent  of  the  statute.  Here  the  tenant  did  not 
'^  bold  by  virtue  of  a  possession  aivd  improvement^^  but  was  in 
under  a  title,  good  for  the  life  of  John  LindaU  Borland,  and 
that  title  was  extinguished  only  by  lapse  of  time  and  his  death 
without  issue.  It  was  therefore  a  case  of  possession  and  im- 
provements under  title,  not  a  drfective  title,  but  a  good  title, 
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though  defeDsible  ia  the  events  which  hare  occurred.  The 
statute  never  intended  to  apply  to  such  a  case.  They  cited 
Knox  vs.  Hook,  12  Mass.  R.  329 ;  J>fewhaU  vs.  Sadler,  17 
Mass.  R.  350. 

Shaw  and  Davis  contended,  e  contra,  that  here  the  tenant 
held  under  a  title  in  fee  simple  fix>m  the  Commonwealth.  If 
the  demandant  is  right  in  his  view  of  the  case,  the  title  of  the 
tenant  is  a  defective  tide  \  and  it  matters  not,  whether  the  defect 
extends  to  the  whole  tide,  or  to  a  part  of  it,  to  the  whole  time 
or  estate,  or  to  a  part  only.  Each  case  is  equally  within  the 
reach  of  the  statute ;  and  so  have  been  the  adjudications.  Ba- 
con vs.  CaUendar  (6  Mass  JR.  303)  is  in  point. 

StorT  J.  If  this  question  were  entirely  new  and  unafiected 
by  authori^,  I  own  that  I  should  think  there  was  much  reason 
to  go  the  whole  length  of  the  argument  of  the  demandant's  coud- 
seL  The  statute  of  1807,  cA.  75,  may  be  considered  a  re- 
medial statute;  but  it  is  one,  which  goes  in  direct  derogation 
of  rights  well  established  at  the  common  law.  The  statute  does 
not  purport  to  adjust  rights  founded  upon  mere  equities.  It 
makes  no  discrimination  between  an  innocent  possessor  or  pur- 
chaser, and  a  trespasser  knowing  his  own  want  of  tide,  and 
acting  openly  in  defiance  of  tlie  rights  of  the  legal  owner.  It 
being  thea  a  statute  in  subversion  of  legal  rights,  protected  by  the 
common  law,  it  is  certainly  the  duty  of  Courts  of  law  not  to 
enlarge  its  operation  beyond  the  fair  and  legal  interpretation  of 
its  terms.  There  is  no  ground  for  construing  it  by  an  enlarged  and 
liberal  equity.  Indeed,  the  class  of  cases,  for  which  this  section  of 
the  act  was  originally  introduced,  is  well  known  to  the  profession  at 
large,  and  especially  to  those  who,  like  myself,  were  in  the  le- 
gislature at  the  time  of  its  passage.  But  independendy  of  any 
recollection  of  this  sort,  there  is  much  apparent  ground  for  ar- 
guing, that  the  true  reading  of  die  statute  is,  that  the  tenant,  en- 
tided  to  the  value  of  his  improvements,  must  be  one,  who  has 
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DO  thle  but  by  a  possession  and  improvement.  The  words  are, 
*^that  where  any  action  has  been,  or  may  hereafter  be  com- 
menced against  any  person  for  the  recovery  of  any  lands  and 
tenements,  which  sueh  person  now  holds  by  virtue  of  a  po^r 
session  and  improvement^  and  which  the  tenant,  or  person  under 
whom  he  claims,  has  had  in  actual  possession  for  the  term  of 
six  years  or  more,"  &c.  Nqw,  the  argument  is,  that  a  person, 
who  holds  under  a  title,  cannot  be  accifrately  said  to  be  m  by  vir- 
tue of  a  possession  and  improvement,  whether  that  title  be  defec- 
tive or  not.  And  a  fortiori  he  cannot  be  said  to  hold  by  a 
possession  and  improvement,  when  he  holds  under  a  title  good 
for  life,  or  for  any  larger  estate  short  of  a  fee  simple.  That  there 
are  cases  quite  as  much  entitled,  as  cases  of  this  sort,  to  legisla- 
tive protection,  and  cases  indeed  of  greater  hardship,  as  where 
an  innocent  purchaser  is  in  under  a  defective  title,  and  makes 
improvements,  is  (ih  is  said)  no  ground  for  extending  the  meaning 
of  the  statute.  The  exposition  must  be,  not  of  what  the  legisla- 
ture ought  to  have  done,  but  of  what  they  have  done. 

But  my  opinion  is,  that  this  question  was  completely  decided 
by  the  State  Court  in  Bacon  vs.  Callender  (6  Mass.  /i.  303), 
soon  after  the  enactment  of  (he  statute.  The  Court  there  said', 
that  ^^  the  statute,  in  its  true  construction,  must,  in  our  opinion, 
extend  to  all  cases,  where  the  tenant,  or  those  under  whom  he 
claims,  has  been  in  possession  six  years  or  more  before  the 
commencement  of  the  suit,  by  any  title  whatever,  if  the  demand' 
ant  has  a  better  title.^^  These  words  appear  to  nle  to  express 
the  opinion  of  the  Court,  that  wherever  the  tenant  is  in  by  a  tide, 
which  turns  out  td  be  defective,  so  far  as  respects  the  demand- 
ants, he  is  entitled  to  the  value  of  his  improvements.  They  were 
used  in  j^  case  where  the  tenant  claimed  a  title  by  deed,  which, 
as  to  a  moiety,  turned  out  defective.  It  can  make  no  difference, 
in  my  judgment,  whether  the  defect  be  in  the  quantity  of  the 
land,  or  in  the  quantity  or  the  quality  of  the  estate  conveyed. 
Pro  tanto  the  title  is  defective.     Deeming  this  the  settled  law  of 
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Massadiuseiis,  I  feel  myself  entirely  bound  by  it.  It  is  not  fit 
here  to  attempt  to  introduce  any  rule  of  construing  local  statutes, 
which  has  been  denied  by  the  solemn  adjudications  of  the  state 
tribunals  5  and  especially  by  a  Court  of  such  great  ability  and 
learning  as  the  Supreme  Court  of  Massachusetts.  And  there  is 
very  strong  reason  to  believe,  that  this  construction  has,  in  prac- 
tice, been  found  wholesome  and  producdve  of  public  good.  1 
shall  admit  the  evidence. 

Upon  this  decision,  the  counsel  for  the  demandant  proposed  to 
take  an  exception  to  the  opinion  of  the  Court,  for  the  purpose  of 
revising  it ;  and  by  consent  of  the  parties  the  cause  was  taken 
from  the  jury,  with  a  view  to  a  future  trial  upon  the  value  of  the 
improvements,  if  the  point  should  be  ultimately  settled  in  favour 
of  the  tenant. 

The  cause  then  came  on  to  be  argued  ugon  the  merits  of  the 
special  plea,  and  was  argued  by  Webster  and  Prescott  for  the 
demandants,  and  by  L.  Shaw  and  JD.  Davis  for  the  tenants,  at 
great  length. 

For  the  demandants  were  cited  1  flafe,  P.  C  240 ;  3  Inst. 
19  5  Sfantf.  PL  C.  187;  Plowden,  354;  Co.  Litt.  130;  3  Bac. 
Abr.  Forfeiture,  C;  13  Vin.  Abr.  Forfeiture,  C.  p.  439; 
2BI  Com.  286;  3  Co.  10,  14;  Foster,  C.  L.  95,  102; 
4  Com.  Dig.  Forfeiture,  B. ;  Jenk.  Cent.  250,  286,  pi.  21 ; 
2  Ander.  139  ;  2  Johns.  R.  263 ;  8  Johns.  R.  621 ;  LcUch.  R. 
24 ;  2  Lev.  170;  Shepp.  Touch.  224. 

For  the  tenant  were  cited  1  Mass.  R.  347 ;  4  Mass.  R.  304 ; 
15  Mass.  U.  44  ;  2  Bl.  Com.  167,  168,  248 ;  2  Mass.  Statutes 
(1800),  Appendix,  1055. 

Stobt  J.  The  question  presented  by  this  special  plea  de- 
pends upon  the  exposition  of  the  act  of  the  legislature  of  Mas- 
sachusetts, o{  20ih  o{  AprW,  1779,  entitled  "  an  act  for  confiscat- 
ing the  estates  of  certain  persons,  commonly  called  absentees." 
The  general  scope  and  object  of  that  act  are  sufficiendy  com- 
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mented  on  and  explained  in  Martin  vs.  The  Commonwealth  in 
Error,  in  1  Mass,  R,  347.  The  act  declares,  that  each  absentee, 
whhin  the  purview  of  it,  "  shall  be  held,  taken,  deemed,  and 
adjudged  to  have  freely  renounced  all  civil  and  political  relation 
to  each  and  every  of  v  the  said  United  States,  and  be  considered 
as  an  alien."  It  then  proceeds  to  declare,  '^  that  all  the  goods 
and  chattels,  rights  and  credits,  lands,  tenements,  hereditaments 
of  every  kind,  of  wliich  any  of  the  persons  herein  before  de- 
scribed were  seised  or  possessed,  or  were  entitled  to  possess, 
hold,  enjoy,  or  demand,  in  their  own  right,  or  which  any  other 
person  stood  or  doth  stand  seised  or  possessed  of,  or  are  or  were 
entitled  to  have  or  demand  to  or  for  their  use,  benefit,  or  be- 
hoof, shall  escheat,  enure,  and  accrue,  to  the  sole  use  and  benefit 
of  the  government  and  people  of  this  state,  and  are  accordingly 
berdby  declared  so  to  escheat,  enure,  and  accrue.''  It  then  pro- 
ceeds to  point  out  the  process,  by  which  a  judgment,  in  the  nature 
of  an  office  of  entiding  and  instruction,  may  be  obtained  against 
the  absentee's  estate.  The  proper  proceedings  were  in  this 
case  had,  according  to  the  act,  against  John  lAndaU  Borland^ 
as  an  absentee  seised  and  possessed  of  the  demanded  premises, 
and  in  September,  1780,  a  judgment  was  recovered  for  the  same 
in  £aivour  of  the  Commonwealth,  upon  which  a  writ  of  habere 
Jacias  possessionem  issued,  and  was  duly  executed.  In  point  of 
fact,  John  LindaU  Borland  was,  at  the  time  of  this  judgment, 
sesied  of  the  premises  as  tenant  in  tail  male. 

It  is  not  disputed,  that,  by  the  act,  the  estate  of  J.  L.  Borland 
was  legally  vested  in  the  Court  under  this  proceeding  and  judg- 
ment. It  is  however  argued,  that  the  estate  was  so  vested  only 
ior  the  life  of  J.  L.  Borland,  and  that  upon  his  death,  if  he  had 
left  issue  male,  the  latter  would  have  taken  the  estate  performam 
doni.  And  many  authorities  have  been  cited  to  prove,  that  un- 
der words  equally  general  with  the  words  of  the  act  of  1779, 
where  confiscation  and  forfeitures  have  been  by  statute  inflicted 
b  Englandf  a  like  construction  has  been  adopted.     If  the  case 
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turned  upon  this  point,  it  would  be  the  dutj  of  the  Court  to  pve 
to  these  authorities  a  very  close  examination,  and  to  the  argument 
itself,  which  is  cogent  and  striking,  a  very  deliberate  considera- 
tion. But  as  /.  L.  Borland  died  without  any  issue  male,  it  is 
wholly  immaterial  in  this  case,  whether  the  estate  passed  for  the 
life  of  /.  L,  Borland,  or  during  the  existence  of  the  estate  tail. 

The  real  point  of  inquiry  here  is,  whether  the  confiscation  of 
the  estate  of  J.  L,  Borhnd  was  a  destruction  of  the  remainder 
in  Francis  Borland  in  fee  tail  male.  It  is  said  to  have  this  ef- 
fect, because  the  destruction  of  the  prior  estate  tail  destroys  die 
estate  in  contingency  in  remainder ;  and  because,  as  a  power 
existed  in  the  tenant  in  tail  to  bar  the  remainder,  therefore  the 
judgment  of  confiscation  shall  be  considered  as  an  equivalent,  and 
as  a  due  execution  of  the  power  by  the  Commonwealth.  It  ap- 
pears to  me  very  clear,  that  neither  proposition  can  be  maintain- 
ed in  point  of  law  ;  and  that  there  is  no  principle,  by  which  the 
demandant's  right  of  recovery  is  shown  to  be  barred.  In  the  first 
place,  the  remainder  of  Francis  was  in  no  legal  sense  a  contingent 
remainder.  It  was  an  absolute  vested  estate,  to  take  place  upon 
the  regular  determination  of  the  prior  estate  tail  in  J.  L,  Borland. 
It  was  no  more  a  contingent  estate,  than  an  estate  for  life  in 
A,  with  a  remainder  to  B  in  fee  or  fee  tail.  The  time  when 
the  latter  is  to  take  effect  in  possession  is  uncertain  ;  but  the  in- 
terest itself  is  not  uncertain,  or  dependent  upon  any  contingency ; 
but  is  vested  and  absolute. 

In  the  next  place,  the  judgment  against  /.  jL.  Borland  was  no 
extinguishment  of  his  estate  in  the  premises,  but  an  appropriation 
of  it  to  the  use  of  the  Commonwealth.  The  act  of  1779  did 
not  intend  to  destroy  the  estates  of  absentees  in  lands,  but  to  vest 
them,  whatever  they  might  be,  by  forfeiture  or  escheat  in  thd 
Commonwealth.  The  object  was  not  to  declare,  that  a  life  es- 
tate, or  fee  tail  or  fee  simple  of  an  absentee  in  the  lands,  should 
cease  and  be  extinguished  ;  but  that  he  was  no  longer  capable  6f 
holding  the  same ;  and,  as  in  a  case  of  alienage,  th^  Comniion- 
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wealth  bad  a  right,  in  virtue  of  its  sovereignty,  to  take  the  same  to 
its  own  use.  It  would  be  most  unjust  and  absurd  to  suppose,  that 
the  legislature  meant  to  confiscate  the  estate  of  B  for  the  ofl^noe 
or  alienage  of  A  ;  to  take  one  man's  property  for  another  man's 
ofience  or  act«  Unless  the  terms  of  an  act  were  positive,  direct, 
and  absolute,  no  such  construction  ought,  out  of  a  decent  respect 
for  the  legislature,  to  be  adopted  by  any  Court  of  law.  There 
is  no  pretence  for  such  a  construction  of  the  present  act.  Francis 
Borland  has  had  no  judgment  against  him,  as  an  absentee,  with* 
in  the  purview  of  the  statute ;  and  it  cannot  be  presumed,  that 
the  legislature  meant  to  subject  his  estate  to  confiscation. 

The  notion,  indeed,  that  the  escheat  or  confiscation  of  an 
estate  tail  destroys  a  subsequent  remainder,  is  entirely  at  war  with 
the  adjudged  cases.  The  very  point  occurred  in  the  case  of  a 
forfeiture  for  high  treason  in  the  rebellion  of  1745.  In  the  case 
of  John  Gordon^  in  the  House  of  Lords,  reported  by  that  accu* 
rate  and  admirable  Judge,  Sir  Michad  losiet  {Foster'^s  Crown 
JjfXWy  95),  it  was  expressly  decided,  that  a  forfeiture  of  the  estate 
by  a  tenant  in  tail,  for  high  treason,  did  not  destroy  a  subsequent  re- 
mainder in  tail ;  but  the  estate  was  appropriated  to  the  crown  only 
during  the  existence  of  the  prior  tenancy  in  tail.  This,  it  should 
be  remembered,  was  the  case  of  an  attainder  for  high  treason, 
which  is  far  stronger,  than  a  case  like  the  present,  of  escheat  for 
alienage.  It  has  never  been  supposed,  that  the  escheat  of  an 
alien's  estate  for  life,  or  in  tail,  carried  with  it  the  extinction 
of  all  subsequent  vested  estates  of  remainder-men,  who  were 
citizens. 

The  law,  as  stated  by  Sir  Michael  F<^ierj  was  not  new ;  but 
stands  confirmed  by  the  century  cases  of  Jenkins.  (Jenh  Cem* 
furies,  p.  250,  case  41,  and  id.  p.  286,  case  21).^ 

As  to  the  other  point,  it  is  very  difficult  to  rest  it  on  any  legal 
foundation.    The  right  of  a  tenant  in  tail  to  huSht  a  eommoa 

1  Su  aiso  Brook's  Mridg,  Msme.  1.— 13  Fin.  Abridg.  Fbr/ettur^  C. 
p.  499. — DdbympU  on  Feuas,  ch.  4,  p.  188. 
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recovery  is  certainly  not  equivalent  to  the  actual  exercise  of  this 
right.  While  it  remains  unexercised,  the  estate  tail  continues ; 
and  a  fee  simple  can  be  acquired  only  by  the  docking  of  the  entail 
by  the  common  recovery  actually  suffered.  If  the  existence  of 
such  a  power  had  been  sufficient,  on  an  escheat  or  forfeiture  for 
an  attainder,  to  destroy  the  remainder,  there  would  be  an  end  of 
the  remainder  in  all  cases  of  attainder  of  the  tenant  in  tail. 
Such  a  doctrine  has  never  been  established ;  and  the  cases  in 
Jenkins  are  an  authority  the  other  way.  So  also  is  the  case  in 
Brookes  Abridg.  ^osme.  1,  which  cites  37  H.  8.  The  power 
of  barring  the  entail  was  personal  to  the  tenant  in  tail.  It  would 
not  pass  to  the  Commonweath  under  words  as  general  as  those 
in  the  act  of  1779  f  and  it  was  not,  in  fact,  exercised  by  any  one 
during  the  existence  of  the  estate  tail  of  /.  L.  Borland. 

It  is  farther  suggested,  that  by  the  judgment  of  confiscation 
the  Commonwealth,  in  fact,  took  a  fee  simple.  But  upon  what 
legal  ground  can  this  position  stand  ?  The  libel  for  confiscation 
did  not  itself,  as  it  is  set  forth  in  the  plea,  state  any  particular 
estate  of  which  /.  L.  Borland  was  seised  and  possessed.  It 
stands  perfectly  equivocal  on  the  face  of  the  libel,  whether  it  was 
a  fee  simple,  a  fee  tail,  or  an  estate  for  life.  The  judgment  it- 
self, therefore,  does  not  purport  to  give  a  fee  simple.  And  if  it 
did,  it  is  clear,  that  it  could  not  rightfully  pass  any  estate  except 
what  the  absentee  was  seised  and  possessed  of.  Then,  again, 
admitting,  as  the  argument  in  the  defence  does  admit,  that  the 
confiscation  act  proceeds  to  appropriate  the  estates  of  absentees 
not  for  offences,  but  for  alienage,  it  is  plain  that,  in  ordinary  cases 
of  alienage,  the  Commonwealth  could  take  only  such  estate  as 
the  alien  himself  possessed,  without  disturbing  any  estate  in  other 
persons  connected  with  it.  Upon  this  analogy,  there  could  be 
no  reason  for  adopting  an  interpretation  of  the  act  beyond  the 
appropriation  of  J.  L.  Borland's  rightful  estate. 


Mridg, 
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Indeed,  the  whole  argument  in  the  defence  turns  upon  the 
other  points  already  discussed,  and  this  can  be  maintained  only 
as  a  conclusion  from  them.  So  far  from  the  judgment's  being  an 
extinguishment  of  the  absentee's  estate  in  the  land,  it  rests  upon 
the  ground,  that  the  Commonwealth  is  the  lawful  Jutres  facius  oi 
it,  and  that  it  succeeds  to  the  inheritance  in  the  plight  and  extent, 
in  which  be  held  it. 

My  judgment  accordingly  is,  that  the  plea  in  bar  is  bad,  and 
that  the  demurrer  is  well  taken. 

Judgtnent  accordingly. 


Samuel  Wheeler  vs.  Charles  P.  Sumner« 

Where  A  made  an  assignnaent  of  a  vessel  at  sea  in  trust  to  B,  to  indemnify  B  for 
indorsements,  and  also  to  pay  the  demands  of  certain  other  creditors  named  in 
the  conveyance ;  held,  that  the  taking  possession  of  the  said  vessel  by  B^  in  m 
reasonable  time  and  manner  after  her  return,  would  be  a  sufficient  delivery  and 
possession  to  support  the  assignment,  although  other  creditors  of  .^  should  attach 
the  vessel  before  such  possession  was  obtained.  Also  heldj  that  it  was  not  neces* 
■ary,  to  the  validity  of  the  assignment,  that  the  preferred  creditors  should  be 
technically  parties  to  it,  nor  that  their  assent  should  in  any  manner  be  given  to  it 
at  the  time  of  its  execution,  provided  they  assented  before  any  attachment  of  the 
property.  Hdd,  further,  that  the  assignment  being  for  the  benefit  of  the  preferred 
creditors,  unconditionally  and  without  any  stipulation  for  a  release  or  otherwise, 
the  law  would,  in  such  case,  presume  the  assent  of  the  creditors. 

XRESPASS  for  taking  and  attaching  the  brig  Fair  American, 
Plea,  as  to  force  and  arms,  not  guilty  :  2.  As  to  residue  of  tres-^ 
pass,  that  the  defendant,  as  sheriff  of  the  county  of  Suffolk, 
attached  the  vessel  as  the  property  of  Jonathan  BariUtU  Repli- 
cation, traversing  that  the  vessel  was  the  property  of  Jonathan 
Barileit  at  the  time  of  the  attachment.     Issue  on  the  traverse. 

At  the  trial  it  appeared  in  evidence,  that  Jonathan  Bartlett 
was,  on  the  7th  of  April,  1826,  the  owner  of  the  brig  Fair 
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American^  and  being  indebted  to  certain  persons,  on  that  day 
made  an  assignment  to  the  plaintiff  of  the  brig,  and  certain  other 
property,  in  trust,  to  indemnify  the  plaintiff,  as  his  indorser,  and 
to  pay  the  other  creditors  named  in  the  conveyance.  The  con- 
veyance was  by  a  deed  poll.  Afterwards,  on  the  same  day, 
Jonathan  Barileti  executed  a  bill  of  sale  of  the  brig  to  the 
plaintiff  in  the  form  required  by  the  registry  act,  for  the  consid- 
eration of  2000  dollars,  the  plaintiff  being  an  indorser  for  Bardett 
on  a  note  for  that  amount.  On  the  tOth  of  April  the  enumerated 
creditors  signed  a  paper  assenting  to  the  trust,  and  requiring  the 
trustee  to  execute  it.  At  this  time  the  brig  was  at  sea.  The 
attachment  was  made  by  the  sheriff  on  the  1 5th  of  April,  at  the 
suit  of  a  creditor  of  Bartlett ;  the  brig  having  at  that  time  arrived 
from  her  voyage  at  Boston.  The  plaintiff,  as  soon  as  practicable, 
demanded  possession  of  the  brig  of  the  sheriff,  which  was  re- 
fused, and  she  was  afterwards  sold  by  the  sheriff  to  satisfy  the 
judgment  in  the  suit  on  which  she  was  attached.  After  the 
attachment  a  more  formal  assignment  was  prepared  and  executed 
by  the  debtor,  the  plaintiff,  and  the  other  creditors. 

The  principal  question  in  the  cause  was,  whether  the  con- 
veyance of  the  7th  of  April  was  fraudulent  as  to  creditors  or 
not. 

Parker^  for  the  defendant,  took  various  exceptions  to  it ;  which 
were  replied  to  by  Webster  and  Bliss^  for  the  plaintiff.  The 
most  material  are  stated  in  the  opinion  of  the  Court. 

fooRT  J.,  after  summing  up  the  facts,  proceeded  as  follows. 
The  principal  question  in  this  case  is,  whether  the  assignment  is 
hon&  JidCj  or  fraudulent  as  to  creditors.  If  bond  Jide  and  for  a 
valuable  consideration,  then,  though  it  may  fail  as  to  all  the 
other  preferred  creditors,  yet  it  is  good  to  protect  the  plaintiff 
to  the  extent  of  his  liability  for  his  indorsement  of  the  note  of 
200  dollars.  And  if  so,  then  the  property  in  the  brig  Fair 
American  passed  by  the  assignment  and  bill  of  sale,  and  the 
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plaintiff  is  entitled  to  recover.  For  this  is  not  like  the  case 
of  a  foreign  attachment.  Here  the  plaintiff  is  entitled  to  re- 
cover the  property  itself,  which  he  holds  by  a  regular  and  good 
transfer ;  and  the  defendant  must  be  deemed  a  trespasser  to  that 
extent. 

Many  of  the  objections  taken  by  the  defendant's  counsel  have 
been  already  disposed  of  by  the  C!ourt.  There  are  some,  how- 
ever, which  require  a  more  direct  opinion.  First,  it  is  said,  that 
the  assignment  is  void,  because  the  preferred  creditors  were  not 
parties  to  it,  neither  did  they  assent  to  it  at  the  time  of  its  execu- 
don.  It  is  contended,  that  either  defect  is  fatal.  I  am  of  a 
different  opinion.  It  was  not  necessary,  to  the  validity  of  the 
assignment,  that  the  creditors  should  be  technically  parties  to  it ; 
nor  that  their  assent  should  in  any  manner  be  given  to  it  at  the 
time  of  its  execution.  It  is  sufficient,  if  they  assented  to  it  before 
die  present  attachment,  and  that  is  conclusively  proved.  But 
this  objecdon,  if  sustained,  would  only  go  to  the  ultimate  interest 
ot  the  other  preferred  creditors  in  the  property  assigned ;  for  as 
to  the  plaindff,  if  it  was  bond  fide^  he  is  endded  to  hold  it,  for  he 
assented,  and  is  a  party  to  the  deed.  Secondly,  it  is  objected, 
that  here  there  was  no  delivery  of  the  possession  at  the  dme  of 
the  conveyance.  But  that  was  unnecessary,  because  no  delivery 
of  possession  can  be  of  a  ship  at  sea,  and  a  sale  of  her,  under 
such  circumstances,  m  good  without  it.  It  is  sufficient,  if  the 
vendee]  takes  possession,  and  asserts  his  dde  in  a  reasonable  dme 
and  manner  after  her  return.  It  is  of  no  consequence  whether, 
upon  her  return,  the  creditors  of  the  vendor  attach  her  before 
the  vendee  obtains  possession  or  not.  His  dde  is  not  a^cted  by 
any  thing  but  fraud  or  gross  IcuJies  on  his  part. 

I  will  only  add,  that  in  this  case,  as  the  assignment  was  ibr  the 
benefit  of  the  preferred  creditors  uncondidonally,  and  without 
any  stipulation  for  a  release  or  otherwise,  the  law  would,  in  such 
a  case,  presume  the  assent  of  the  creditors ;  for  the  assignment 
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could  not  but  be  for  their  benefit,  being  made  by  an  insolvent 
debtor.  Here,  however,  there  has  been  an  express  assent  before 
the  attachment. 

Verdict  far  the  pUmiiff. 


Daniel  Jackson  in  errob  vs.  The  United  States. 

A  yestel  engaged  in  the  coaiting  trade,  and  having  goods  on  board,  which  have  not 
paid  duties,  is  not  within  the  purriew  of  the  50th  section  of  the  reyenae  act  of 
1799,  eh.  128,  as  to  landing  foreign  goods  without  a  permit 

Debt  against  the  plaintiff  in  error  for  the  penalQr  of  400  dollars, 
for  being  knowingly  concerned  or  aiding  in  the  unlading  of  a 
hogshead  of  distilled  spirits  brought  from  a  foreign  port  from  the 
schooner  Alert,  within  tlie  port  of  Plymouth^  without  a  permit, 
be.,  contrary  to  the  50th  section  of  the  revenue  collection  act  of 
1799,  ch.  128.  There  was  a  second  count,  aUeging  the  rum  to 
be  brought  from  some  foreign  port  in  an  unknown  vessel,  and 
lost  or  cast  overboard  on  the  high  seas,  and  taken  up  and  brought 
into  port  by  the  Alert,  and  landed  without  a  permit,  and  that  the 
plaintiff  in  error  was  knowingly  concerned  therein,  &c.  &c.  Plea, 
the  general  issue,  nU  debet. 

The  cause  came,  by  writ  of  error,  from  the  District  Court 
upon  a  bill  of  exceptions  taken  to  the  opinion  of  the  Judge  at 
the  trial.  The  substance  of  the  bill  of  exceptions  was  as  fol- 
lows : — 

"  1.  That  an  article  of  merchandise,  whether  of  foreign  growth 
and  manufacture,  or  not,  found  derelict  at  sea,  whether  casually 
lost  or  designedly  thrown  overboard  and  abandoned  by  any  other 
ship  or  vessel,  and  picked  up  and  brought  into  the  United  States 
in  a  licensed  coasting  vessel,  was  not  goods,  wares,  and  merchan- 
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dise  brought  in  any  vessel  from  any  foreign  port  or  place,  withio 
tbe  meaning  of  the  50th  section  of  the  said  act. 

^'  2.  That  the  .^Zeit  was  not  a  registered  vessel,  but  was  a  vessel 
duly  licensed  to  carry  on  the  coasting  trade  conformably  to  the 
laws  of  the  Uniied  States  ;  that  as  she  had  on  board,  except  the 
said  hogshead  of  rum,  goods,  wares,  and  merchandise  of  the 
growth,  product,  and  manufacture  of  the  United  States  only, 
and  no  other  distilled  spirits,  nor  any  wine  either  in  casks  or 
botdes,  nor  any  sugar  in  casks  or  boxes,  nor  any  tea  in  chests  or 
boxes,  nor  any  co&e  in  casks  or  bags,  nor  any  foreign  merchan- 
dise at  all,  nor  any  goods,  wares,  and  merchandise,  consisting  of 
such  enumerated  or  other  articles  of  foreign  growth  or  manufacture, 
or  both,  of  which  the  aggregate  value  was  niore  than  800  dollars ; 
that  it  was  not  requisite  for  the  master  or  commander  of  the  said 
vessel  to  deliver  a  manifest,  make  an  entry,  or  obtain  a  permit 
previously  to  the  landing  of  said  hogshead  of  rutn. 

^'  3.  That  if  the  said  50th  section  of  the  statute  of  the  United 
States^  regulating  the  collection  of  duties,  could  apply  to  any 
goods  brought  from  any  foreign  country  in  a  coastipg  vessel,  or 
taken  from  another  vessel  at  sea  by  such  coasting  vessel,  still  it 
could  not  apply  to  goods  or  merchandise  thrown  on  the  coast  of 
the  United  States,  or  found  derelict  upon  or  near  such  coast, 
commonly  called  salvage  goods ;  that  such  goods  were  not  liable 
to  duties ;  that  the  several  provisions  of  the  laws  of  the  United 
States,  relative  to  delivery  and  manifest,  report  and  entry,  and 
obtaining  a  permit,  could  not,  from  necessity,  apply  to  them." 

The  cause  was  argued  by  Blake,  District  Attorney,  for  tbe 
United  States,  and  by  L.  Shaw  and  Bartlett  for  the  plaintiff 
]Q  error.  The  former  cited  1  GaUis.  114,  123;  act  of  1799, 
ch.  128,  ^  36,  and  contended,  that  the  50th  section  of  this  act 
was  applicable  as  well  to  coasting  vessels  as  vessels  engaged 
in  foreign  trade.  The  latter  contended,  that  the  section  was 
inapplicable  to  the  case  of  coasting  vessels,  which,  under  circum- 
stances like  the  present,  the  voyage  being  from  one  port  to 
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another  within  one  of  the  great  districts  of  the  United  SiatUy 
created  by  the  act  of  2d  of  March,  1819,  eh.  172,  wore  not 
d[>liged  to  enter  tod  obtain  a  permit  for  landing  goods.  Tbey 
cited  the  act  of  1799,  c&.  128,  ^  21,  23,  24,  96,  37,  and 
referred  to  the  coasting  act  of  1793,  cA.  8,  ^  14,  15,  18,  4,  32, 
as  containing  ample  and  direct  provirions  for  the  purpose  of  ae* 
curing  the  revenue,  and  regulating  the  trade.  They  fardier 
contended,  that  no  duties  were  payable  in  case  of  derelict  or 
shipwrecked  goods,  and  cited  FetteA  vs.  Ware^  4  Craneh^  346i 
363.  They  farther  contended,  that  the  doctrine  in  1  OaUis. 
114,  123,  did  not  apply  to  goods  found  derelict  at  sea. 

Stort  J.  In  the  present  case  the  facts  are,  that  the  schooner 
Jllert  was  a  coasting  ressel  duly  licensed,  and  bound  on  a  voyage 
from  a  port  in  the  state  of  North  Carolina  to  the  port  of  Plym* 
auth  in  the  state  of  Massackuseiis.  She  picked  up  a  hogshead 
of  West  India  rum  at  sea  on  her  passage,  and  on  her  arrival  at 
Plymouth  the  same  was  unladen  without  any  permit,  and  without 
any  payment  of  duties*  The  schooner  had  no  other  distilled  ^nrits, 
or  wine  or  tea,  or  any  other  goods  of  foreign  growth  or  manufao« 
ture  on  board,  the  whole  cargo  consisting  of  domestic  produce* 
The  voyage  being  from  one  port  to  another  within  one  of  the 
great  districts  established  by  the  act  of  2d  of  March,  1619,  c&. 
172,  it  falls  under  those  sections  of  the  coasting  act  of  1793, 
di.  8,  winch  regulate  coasting  vessels,  trading  from  one  district  to 
another  in  the  same  state,  or  from  a  district  in  one  state  to  a 
district  in  an  adjoining  state.  These  sections  are  the  14th,  15th, 
and  18th  of  the  act.  From  the  facts  stated,  the  schooner,  not 
having  on  board  foreign  goods  of  the  stipulated  description  or 
value  provided  for  by  the  14th  and  15th  sections,  was  not  bound 
to  deliver  a  manifest  of  her  cargo  or  obtain  a  permit,  previous  to 
her  departure  on  the  voyage,  or  on  her  arrival  in  the  port  of 
discbarge,  to  make  any  report  thereof  at  the  custom-house* 
She  faUs  then  withb  the  purview  of  the  18th  section  only  and 
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the  master  was  obliged  to  keep  a  manifest  on  board,  and  to  ex* 
hibh  it  for  die  inspection  of  any  revenue  officer  requiring  tlie 
same.  And  the  omisaon  is  punished  by  a  specific  personal  pen* 
alty ;  and  any  foreign  goods  found  on  board,  and  not  inclnded  in 
the  manifest,  are  declared  to  be  forfeited. 

The  question  is,  whether  a  coasting  vessel,  under  such  circum- 
stances, is  within  the  purview  of  the  50th  section  of  the  revenue 
coUection  act  of  1799,  ch.  128.  That  some  of  die  sections  of  that 
act  are  appKcaUe  to  coasting  vessels,  as  well  as  vessels  engaged 
in  ford^  trade,  is  clear  from  the  terms  of  the  act,  and  was  so  ad- 
judged by  this  Court  as  to  the  54th  section  of  the  act  in  UmUd 
States  vs.  Mantcr  (2  JlfoMm,  123).  That  many,  and  in- 
deed most  of  the  sections  are  applicable  solely  to  vesseb  engaged 
in  foreign  trade,  is  admitted,  and  is  indeed  too  plain  for  argument. 

The  words  of  the  50th  section  are,  *'  no  goods,  wares,  or 
oierchandise,  brought  in  any  ship  or  vessel,  from  any  foreign 
port  or  place,  shall  be  unladen  or  delivered  from  such  ship  or 
vessel  within  the  United  States,  Szc.  &c.  without  a  permit  from 
the  collector,''  &c.  kc ;  and  if  so  unladen,  ^  the  master,  &c« 
and  every  other  person,  who  shall  knowingly  be  concerned  or 
aiding  therein,  or  in  removing,  storing,  or  otherwise  securing  the 
said  goods,  &c.  shall  forfeit  and  pay  each  severally  the  sum  of 
400  dollars  for  each  offence,"  &c.  It  has  been  already  decided 
in  thb  Court,  in  the  cases  cited  at  the  bar  (1  OaUis.  114,  123), 
diat  this  section  applies  to  all  goods  brought  from  a  foreign  port, 
ec  place,  whether  they  were  so  brought  in  the  vessel  from  which 
they  are  unladen,  or  were,  in  the  course  of  the  voyage,  tranship- 
ped from  another  Vessel  mto  the  former.  The  Court  then 
tfaou^  diat  the  act,  though  inaruficially  worded,  meant  to  an- 
nex the  qualification  ^'  of  foreign  port  or  place ''  to  the  goods, 
and  not  to  the  vessel.    That  pcnnt  is  not  now  in  controversy. 

The  first  objection  stated  is,  that  these  goods  beii^  found  de- 
relict on  the  seas  were  not  liable  to  the  payment  of  duties  on 
importation  in  any  vessel.     Bat  it  seems  to  me,  that  they  are 
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Gable  to  the  payment  of  duties  upon  the  principles  decided  hj 
the  Supreme  Court  in  the  case  of  the  Concord^  9  Cranchy 
387.  But  if  they  were  not  so  liable,  that  would  not  excuse  the 
unlading  of  them  without  a  permit,  for  no  foreign  goods,  whether 
liable  to  duty  or  not,  or  even  if  prohibited,  can  he  landed  without 
a  permit.  This  has  been  often  decided  b  this  Court ;  and  the 
principle  is  affirmed  by  the  Supreme  Court,  in  Harford  vs.  Tkt 
UnUed  States  (8  Cranch,  109).  ^ 

Then  again,  it  is  said,  derelict  goods  are  not  within  the  provi- 
sbns  of  the  collection  act  of  1799,  ch.  128,  because  they  are 
cases  of  rare  occurrence,  and  all  the  requi^tes,  required  by  the 
act  on  importations,  cannot  be  complied  with.  The  case  of 
Peisch  vs.  Ware  (4  Craneh^  346)  is  cited  in  support  of  this  por- 
tion. But  it  is  pushing  the  doctrine  of  that  case  far  beyond  its 
just  import  to  assert,  that  because  all  the  requisites  of  the  act  can- 
not be  complied  with  in  a  particular  case,  there  is  a  dispensatioQ 
of  compliance  with  any.  The  authority  of  that  case  is  admitted 
in  the  most  extensive  reach  of  its  reasoning ;  but  that  reasoning 
goes  no  further  than  to  declare,  that  no  forfeiture  shall  accrue  for 
violations  of  the  regulations  prescribed  by  the  act,  arising  from 
unavoidable  accident  or  necessity.  The  act  does  not  require  im- 
possibilities;  but  supposes  the  party  able  to  comply,  and  the 
case  such  as  admits  of  compliance  with  its  requisitions.  But  if 
the  party  can  comply  to  a  certain  extent,  he  is  bound  pro  tatUo 
to  follow  the  law ;  and  be  is  excused,  so  far  only  as  he  is  una- 
voidably prevented  from  compliance.  In  the  present  case,  the 
goods  might  have  been  entered  at  the  custom-house,  and  a  per- 
mit obtained  for  the  unlivery,  upon  security  for  the  duties.  The 
party  voluntarily,  and,  in  the  eye  of  the  law,  criminally,  omitted 
his  duty,  and  engaged  in  smuggling. 

The  great  difficulty  in  the  case  arises  from  another  consider- 
ation.    Coasting  vessels,  in  the  predicament  of  the  Mert,  are  not 
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obliged  to  enter,  or  obtain  permits  at  the  custom-house.  The 
language  of  the  50th  section  is  applicable  to  vessels  having  on 
board  foreign  cargoes,  and  obliged,  before  unlading,  to  obtab  a 
penrnt.  If  it  is  to  be  extended  to  vessels  engaged  in  the  coastbg 
trade,  it  must  be  applied  to  all  indiscriminately,  whether  they 
have  on  board  foreign  goods  of  small  or  of  large  value ;  whether 
these  goods  have  already  paid  duty,  or  are  dutiable  or  not.  If  it 
is  to  be  construed  in  this  extensive  sense,  it  would  certainly  over- 
turn the  great  object  of  the  provisions  of  the  14th  and  15th,  and, 
above  all,  of  the  18th  sections  of  the  coasting  act.  It  would 
be  an  implied  repeal  of  them.  I  do  not  think,  that  the  argument, 
to  this  extent,  can  be  maintained.  The  clause  now  in  question 
is  but  a  transcript  of  the  12th  section  of  the  collection  act  of 
1790,  cA.  5,  and  of  the  27th  section  of  the  collection  act  of  1790, 
ch.  35.  The  coasting  act  passed  after  those  acts ;  and  the  fair 
presumption  is,  that  it  was  not,  as  to  the  point  under  considera- 
tion, to  be  affected  by  them,  it  not  being  in  pari  materia.  If  the 
act  of  1799,  ch.  128,  could  be  supposed  to  have  a  different  ope- 
ration, it  having  passed  after  the  coasting  act,  the  provisions  of 
the  latter  are  fully  recognised  as  in  force  by  the  act  of  1819,  c&. 
172. 

Unless  coasting  vessels  are  generally  within  the  purview  of  the 
50th  section  of  the  act  of  1799, 1  cannot  perceive,  how  having 
on  board  foreign  goods,  which  have  not  paid  duties,  or  have  not 
been  regularly  imported,  can  change  the  interpretation.  If  coast- 
ing vessels  are  not  bound  to  obtain  a  permit  before  unlading,  it 
appears  to  me  difficult  to  maintain,  that  the  50th  section  works  a 
forfeiture,  because  that  is  not  done,  which  the  law  does  not  com- 
pel the  party  to  do. 

I  am  aware,  that  this  view  of  the  act  leaves  the  revenue  sys- 
tem exposed  to  great  frauds ;  and  that  if  coasting  vessels  are  ex- 
empted, under  like  circumstances,  from  obtaining  permits,  there 
is  great  probability,  that  the  revenue  will  suffer  to  an  alarming 
extent  by  a  very  easy,  and  at  the  same  time  a  very  mischievous 
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process*  The  remedy,  howeFer,  lies  witb  Congress,  and  not 
with  courts  of  law ;  and  indeed  the  government  would  not  now 
be  without  some  remedy  by  the  forfeiture  of  the  vessel  under 
the  32d  section  of  the  coastmg  act,  and  the  forfeiture  of  the 
coasting  bond  under  the  4th  section  of  the  same  act. 

I  have  been  struck,  as  the  learned  judge  of  the  District  Cooit 
was  struck,  with  the  obvious  inconveniences  of  this  limitation  of 
the  terms  of  the  60th  section.  But  after  due  deliberation  I  am 
not  satisfied,  that  where  the  party  is  excepted  by  law  from  ob- 
tabing  a  permit,  he  may  yet  be  within  the  penalty  of  this  section. 
The  case  of  coasting  vessels  does  not  appear  to  me  to  be  intend- 
ed to  be  reached  by  it.  I  cannot  consider  a  coasdng  vessd 
quo  ad  this  transaction,  as  losing  her  coasting  character. 

The  judgment,  therefore,  of  the  District  Court  must  be  re* 
versed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed^ 


The  United  States  vt.  Isaac  Bearse,  Jb. 

The  wordi  of  the  29th  section  of  the  veyenae  act  of  1799,  dk,  128,  **  more  interior 
district,"  mean  a  district  more  interior,  within  the  common  sense  of  the  teims^ 
that  is,  further  within  the  indentations  or  inlets  of  the  contigaoos  and  adjacent 
country. 

A  vessel  arriving  in  the  district  of  Bmrnstable  from  Aboa  ScoHa,  and  bound  to  A^ 
Tork,  must  make  entry  in  Bamtiable  district,  for  Jfno  Tork  is  not,  in  the  eense 
of  the  29th  section,  **  a  more  interior  district,"  with  reference  to  SonuinUc. 

Debt  for  a  penalty  of  400  dollars  for  a  violation  of  the  29di 
section  of  the  revenue  collection  act  of  2d  of  March  1799,  ch, 
128.  Plea,  nU  debet.  On  the  trial  in  the  District  Court,  a  ver- 
dict was  found  for  the  defendant,  and  a  bill  of  exceptions  was 
taken  to  the  opinion  of  the  District  Judge,  delivered  at  the  trial, 
and  the  present  writ  of  error  was  brought  thereon. 
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It  appeared  in  evidence  on  the  trial,  that  the  Hope  and  Esther, 
being  duly  registered  according  to  law,  and  under  the  command 
of  the  defendant,  and  being  bound  on  a  voyage  from  a  foreign 
port  (the  port  of  Halifax)  to  the  port  of  JSTew  York,  and  having 
on  board  a  cargo  consisting  of  plaister  of  Paris  and  potatoes, 
taken  on  board  at  Hcijfax,  arrived  at  the  harbour  of  HyanniSf 
within  the  limits  of  the  collection  district  of  Barnstable  in  the 
state  o{  Massachusetts,  and  came  to  anchor  m  said  harbour,  with- 
in the  limits  of  said  collection  district,  and  remained  there  for  the 
space  of  fifteen  or  sixteen  hours,  no  part  of  which  time  came 
within  the  office  hours  at  the  custom-house  :  That  she  then  put 
to  sea  again,  and  proceeded  on  her  way  to  the  port  of  J^ew 
York,  from  said  port  or  district  of  Barnstable,  without  there  hav- 
ing been  made  any  report  or  entry  of  said  vessel,  by  the  de- 
fendant, with  the  collector  of  the  port  or  district  of  Barnstable, 
or  with  the  collector  of  any  other  district  of  the  United  States : 
That  during  the  time  that  the  said  vessel  was  remaining  at  an- 
chor in  the  harbour  of  Hyannis,  the  said  master  went  on  shore 
at  the  town  of  Barnstable,  to  hb  dwelling-house,  about  a  mile 
from  the  place  where  his  vessel  was  lying,  and  about  six  miles 
fiom  the  custom-house,  upon  a  visit  to  his  family,  who  were  then 
residing  in  said  Barnstable,  and  left  with  his  family  seven  or  eight 
bushels  of  the  potatoes,  which  were  brought,  as  aforesaid,  from 
the  port  of  Halifax:  That  neither  the  said  master,  nor  the  per- 
son next  in  command  of  the  said  vessel,  made  it  appear,  by  their 
oath,  or  by  any  other  sufficient  proof,  to  the  satisfaction  of  the 
collector  of  the  district  of  Barnstable,  that  the  departure  of  said 
vessel  was  occasioned  by  distress  of  weather,  pursuit,  or  duress 
of  enemies,  or  any  other  necessity.  Evidence  was  also  produced, 
on  the  part  of  the  defendant,  to  show,  that  the  potatoes,  left  with 
the  defendant's  family,  were  a  part  of  the  ship's  stores.  And 
two  witnesses,  who  had  been  masters  of  vessels,  testified,  that 
they  bad  always  supposed,  that,  in  the  case  of  a  vessel's  arriving 
from  a  foreign  port  within  the  limits  of  Barnstable  district,  and 
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not  remaining  there  for  the  space  of  twenty-four  hours,  the  law 
did  not  require  an  entry  or  report  of  any  kind  before  her  depas- 
ture to  any  port  to  which  she  might  have  been  destined. 

The  judge,  upon  the  prayer  of  the  defendant's  counsel,  charged 
the  jury,  that  the  several  matters,  proved  on  the  part  of  the  de* 
fendant,  the  said  vessel  not  having  remained  twenty-four  hours 
in  said  port  of  Hyannii,  were,  upon  the  whole  case,  sufficient  to 
bar  the  said  action. 

To  this  opinion  of  the  judge  the  District  Attorney  excepted. 

The  cause  was  shortly  argued  by  Blakef  District  Attorney,  for 
the  United  States^  and  by  Bamtt  for  the  defendant  in  error. 

Stort  J.  The  29th  section  of  the  revenue  collection  act  of 
1799,  ah.  128,  enacts,  "  that  if  any  ship  or  vessel,  which  shaQ 
have  arrived  within  the  limits  of  any  district  of  the  United  SUUei, 
from  any  foreign  port  or  place,  shall  depart,  or  attempt  to  depart 
from  the  same,  unless  to  proceed  on  her  way  to  some  mare  ts- 
terior  dutrieij  to  which  she  may  be  bound,  bef(»e  report  or 
entry  shall  have  been  made  by  the  master  or  other  person  having 
the  charge  or  command  of  such  ship  or  vessel,  with  the  collector 
of  some  district  of  the  United  States,  the  said  master,  &)c.  shall 
forfeit  and  pay  the  sura  of  four  hundred  doUars."  The  defend* 
ant  was  master  of  the  schooner  Hope  and  Esther,  bound  on  a 
voyage  from  Halifax  in  JSTova  Scotia  to  the  port  of  JVew  *Tork, 
he  voluntarily  put  into  the  harbour  of  Hyannis  in  the  district  of 
Barnstable,  and,  after  remaining  there  fifteen  hours,  departed 
without  any  necessity,  without  making  any  report  or  entry  with 
the  collector  of  Barnstable  district  or  of  any  other  dbtrict*  He 
is  of  course  within  the  reach  of  the  penalty,  unless  he  was  bound 
to  a  more  interior  district;  and  the  question  therefore  is,  v^hether 
JVeio  York  is  such  a  district  in  the  sense  of  the  act.  The  Dis* 
trict  Judge  decided  it  as  a  question  of  law,  that  JVeur  York  was 
such  an  interior  district,  there  being  no  doubt  as  to  the  other  facts 
of  the  case,  and  the  relative  geographical  position  of  the  ports  in 
both  districts  being  well  known  and  not  controverted. 
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What  then  is  the  true  exposition  of  the  phrase,  ^'  mare  interior 
district,^  in  the  section  under  consideration  ?  Does  it  mean  any 
other  district,  to  which  the  vessel  may  be  bound,  and  through 
which  she  has  not  already  passed  in  her  voyage,  although,  geo- 
graphically speaking,  it  is  not  more  inland,  or  indeed  is  less  in* 
land,  than  the  district  at  which  she  has  arrived  f  If  so,  the  ex- 
position of  the  learned  judge  was  right,  for  his  opinion  is  under- 
stood to  have  turned  apon  the  most  general  import  which  could 
be  applied  to  the  phrase.  Or  does  the  expression,  "  more  inte- 
rior district^  ^Ppty  ^"'y  ^  those  districts,  which  are,  in  a  strict 
sense,  deeper  within  the  interior  of  the  country,  than  the  one,  in 
which  the  vessel  has  arrived,  and  through  which  she  must  go,  be- 
fore iSa^  can  reach  the  interior  district?  If  this  be  the  true 
meaning,  it  is  agreed,  that  the  opinion  of  the  learned  judge  can- 
not be  maintained,  for  J^ew  York  is  not  such  a  district  with  refer- 
ence to  Barnstable.  There  are  many  such  districts  within  the 
United  States  upon  our  long  rivers  and  extended  bays,  such  as 
Hudson^s  river,  Delaware  river,  Penobscot  bay,  Chesapeake 
bay,  ice.  1  confess,  that,  after  much  reflection,  I  have  reluctantly 
come  to  the  conclusion,  that  this  last  is  the  true  sense  of  the 
terms ;  and  that  in  this  section  the  legislature  intended,  by  ^^  more 
ifderior  district,^  a  district,  which,  with  reference  to  local  and 
geographical  position,  and  in  common  usage,  is  deemed  interior 
to  another,  that  is,  furdier  within  the  indentations  or  inlets  of  the 
contiguous  or  surrounding  country,  than  that  in  which  the  vessel 
has  already  arrived,  and  through  which  she  would  or  might  ordi- 
narily pass,  in  order  to  reach  such  inner  district.  I  have  not 
found  the  words  used  in  any  other  section  of  the  act ;  but  in  the 
close  of  the  iSth  secdon,  the  words,  "  interior  port,"  occur  in  a 
sense  exactly  like  that,  which  I  feel  constrained  to  apply  to  the 
section  under  examination. 

The  requisitions  of  the  act  may  be  hard  and  rigorous^  but  if 
they  are  so,  the  remedy  lies  with  Congress,  and  not  with  courts 
of  Itw. 
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My  judgment  is,  that  the  judgment  of  die  District  Court  must 
be  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  accordingly. 


William  Hammond 

vs. 

The  Essex  Fire  and  Marine  Insurance  Company. 

After  an  abandonment  of  a  vessel  is  accepted  by  the  underwriters,  they  become 
owners  for  the  voyage,  and  are  liable  for  seamen's  wages  from  the  dme  they 
become  owners.    They  are  entitled  to  the  freight  earned  from  that  period. 

Where  the  vessel  and  freight  are  separately  insured,  after  an  abandonment  made 
to  each  set  of  underwriters,  the  underwriters  on  the  freight  are  entitled  to  the 
fieight  earned  before  that  time,  and  the  underwriters  on  the  vessel  to  that  earned 
after. 

If  after  an  abandonment,  the  voyage  is  continued  by  tlie  underwriters  without  objec- 
tions, it  is  presumed  to  be  continued  on  the  original  terms  as  to  compensation  of 

<    the  master  and  seamen. 

A  master,  it  seems,  may  maintain  a  suit  in  personam  in  the  admiralty  for  wages,  or 
.  for  compensation  in  the  nature  of  wages. 

If  the  muster  make  a  special  contract  to  receive  a  moiety  of  the  freight  In  lien  of 
wages,  and  procures  insurance  on  his  part  of  the  freight,  and  abandons  as 
for  a  total  loss,  and  freight  is  subsequently  earned,  ills  abandonment  does  not 
operate  as  an  assignment  of  the  freight  so  subsequently  earned,  and  he  is  entitled 
to  recover  his  moiety  of  the  same  freight  against  the  owners,  or  abandonees,  friio 
have  received  iL 

X  HIS  was  a  suit  in  admiralty  in  personam^  brought  by  tlie  master 
of  the  schooner  5a%,  for  his  wages  and  supplies  for  part  of  the 
voyage,  of  which  the  defendants  became  owners  by  an  abandon- 
ment to  them  as  underwriters.  The  facts  were  as  follows.  The 
schooner  belonged  to  Messrs.  Putnam,  Cheever,  and  others,  of 
DanverSj  and  on  the  21st  of  Ck;tober,  1824,  was  lying  at  the 
port  of  JSTew  York.  On  that  day  the  owners  entered  into  an 
agreement  with  the  libellant  as  follows :  '^  Articles  of  agreement 
&c.  between  be.  Said  Hammond  agrees  to  take  the  schooner 
iSa%,  owned  be.,  for  the  purpose  of  freighting  from  JVetv  York 


OCTOBER  TERM,  1826.  197 


Hammond  ««•  Euex  Fin  and  Marine  Insurance  Company. 


to  the  southward  and  elsewhere,  as  he  may  deem  most  for  their 
interests.  Said  Hammond  agrees  to  victual,  man,  and  load  and 
unload  said  vessel  at  his  own  expense,  excepting  boat  hire,  which 
is  to  be  taken  from  the  whole  stock,  and  pay  to  the  owners  one 
half  of  her  earnings  or  freight  money,  and  one  quarter  of  the  passage 
money,  after  deducting  the  pilotage  and  dockage  out  of  the  whole 
stock.  The  owners  agree,  on  their  part,  to  keep  the  hull,  rigging, 
and  sails  of  said  schooner  in  good  repair  at  their  own  expense. 
Said  Hammond  agrees  to  pay  over  to  the  owners  their  proportion 
of  the  earnings  of  said  schooner,  as  fast  as  it  becomes  due.  Said 
[owners^  agree,  that  in  case  Capt.  Hananond  should  make  a 
voyage  to  any  fordgn  port,  that  they  will  pay  one  half  of  the 
charge  for  tonnage  duty,  anchorage  duty,  and  custom-house  ex* 
penses."  In  consequence  of  this  agreement,  the  libellant  took 
the  command  of  the  schooner  as  master,  and  performed  several 
voyages  therein.  Afterwards,  in  July,  1825,  he  procured  a  cargo 
at  Aeu7  Yorkj  on  freight,  or  a  charter  for  a  voyage  to  Surinam 
and  back  to  New  York.  In  the  course  of  the  voyage  the  vessel 
encountered  a  very  severe  gale  or  hurricane^ .  and  was  so  much 
injured,  that  she  put  into  NoffoUc  for  repairs.  She  was  there 
repaired  at  an  expense  exceeding  her  value,  and  after  being  re- 
paired, the  libellant  pursued  the  voyage,  and  earned  the  whole 
freight  by  the  return  of  the  vessel  to  New  York. 

In  November,  1824,  the  owners  of  the  schooner  procured  the 
defendants  to  underwrite  a  policy  on  the  schooner  for  2000  dol- 
lar?, valuing  her  at  2000  dollars,  for  a  period  not  exceeding  twelve 
months,  at  and  from  all  places  &c.  be.,  for  all  purposes  of  trade 
be.  be,  comprehending  the  voyage  in  question.  Upon  hearing 
of  the  disasters  to  the  vessel,  the  owners  abandoned  to  the  under- 
writers on  this  policy  on  the  10th  of  September,  1825,  and  the 
abandonment  was  duly  accepted,  and  the  loss  paid. 

In  July,  1825,  Messrs.  Putnam  and  Cheever,  "  for  themselves 
and  whom  it  may  concern,"  procured  another  policy  to  be  under- 
written by  the  Mercantile  Insurance  Company  in  Salem^  of  2000 


198  MABSACUUSKITH. 

HuMMMid  9t,  £n6x  Fic«  and  Marine  laMnmoa  Oompmuf, 

doUars  on  the  freight  of  the  schooner  (whole  freight  valued  aC 
the  same  sum),  at  and  from  JVew  York  to  Sminam,  and  at  and 
from  thence  to  Aew  Tark^  the  Company  not  to  be  accountable 
for  wages  and  proYisions,  unless  as  a  general  average.  The  sam 
of  1000  dollars,  maured  by  this  policy,  was  for  the  account  of  die 
libellant.  An  abandonment  of  the  freight  was  also  made  upon 
this  policy,  and  a  total  loss  paid  by  the  underwriters,  1000  doliais 
of  which  has  been  received  by  the  libellant.  While  the  vessel 
was  at  ^orfiJk  repairing,  the  owners  wrote  (in  January  1826)  to 
the  libelknt,  informmg  him  that  he  was  to  consider  hnnself  in  the 
employ  of  the  underwriters  from  the  time  of  the  abandonment, 
as  they  had  paid  for  her.  They  had  written  him,  m  the  pre* 
vious  September,  that  the  abandonment  was  made  en  the  10th  of 
the  same  month* 

The  freight  earned  by  the  voyage  to  Surinam  and  back  to 
JVeto  York  had  been  received  by  the  defendants  before  the  suit 
was  brought. 

The  libellant  claimed  wages  for  the  voyage  from  the  time  of 
the  abandonment ;  and  also  compensation  for  provisions  belonging 
to  him  then  on  board,  and  afterwards  expended  on  the  voyage. 
It  was  agreed  that,  if  the  libellant  was  entided  to  any  wages,  fifty 
dollars  per  month  was  a  reasonable  compensation. 

Duidapi  for  the  libellant,  contended,  that  the  common  prind- 
ples  of  equity  sustained  the  claim  of  the  libellant ;  he  had,  in 
the  course  of  his  regviar  business^  when  no  wduniary  courUtjf 
could  be  presumed,  rendered  a  service  to  the  respondents,  which 
entitled  him  to  a  reasonable  recompense.  (1  Espinane^  A*.  P. 
178.)  Tbb  service  was  also  rendered  almost  by  the*  express 
direction,  and  clearly  with  the  subsequent  assent,  of  the  respon- 
dents. Upon  the  happening  of  the  loss,  he  became  by  law  the 
agent  of  all  concerned,  bound  to  do  every  thing  in  his  power  for 
their  benefit,  and  his  acts  bona  fide  were  binding  upon  them. 
{Condj/'s  Marshall,  578;  Mills  vs.  Fletcher,  Douglas,  219.) 
That  it  was  evident,  from  die  correspondencev  that  be  was  coa^ 
sidered  m  this  light  by  the  pardes. 


OGTOBBft  TERM^  Iffia  199 

H^mioiA  tpi^  Eney  Fin  aad  Mariae  IntvranM  ConiMa  j. 

By  the  Fretic&  law  ibe  iDsurer  on  the  ship,  upon  an  abandon- 
meiit,  became  entitled  not  only  to  the  freight  which  might  be 
subsequently  earned,  bat  to  that  previously  earned,  and  growing 
due*  {Candy's  Manhatty  602  ;  cites  Emerigony  torn.  2,  p.  221.) 
By  the  EngUth  law,  where  there  are  different  sets  of  under- 
writers upon  ship  and  freight,  upon  an  abandonment,  it  seemed 
dear,  that  the  underwriters  upon  freight  were,  at  all  events,  en- 
titled to  no  more  than  that  part  of  the  freight  growing  due  at 
the  time  of  the  loss.    That  was  the  utmost  extent  of  their  right, 
and  their  right  even  to  that  has  been  denied.     {Phillips  on  In-- 
turaneej  478.)     But  that  the  freight  subsequently  earned  passed 
wilh  the  abandonment  of  the  ship,  of  which  the  msurer  became 
the  owner,  entitled  "  to  all  her  future  earnings,"  and  ^^  liable  for 
an  her  future  outgpings :"  {Marshall^  lib.  I,  ch.  13,  ^  4 :)  That 
in  the  United  States^  especially  in  Massachusetts,  the  doctrine 
was  considered  as  settled,  that  when  a  ship  and  freight  were  botk 
ins(U*ed,  as  in  this  case,  by  different  policies,  and  an  abandonroeot 
took  place,  the  underwriters  upon  the  freight  were  entitled  to  all 
the  freight  which  might  be  previously  earned,  and  those  on  the 
ship  to  all  which  might  be  subsequently  acquired :  ( I  Johns.  Cos. 
377  ;   2  Johns.  Cos.  443 ;    1  Caines^  578 ;   3  Cotaes,  20 }  15 
Mass.IL  541 :)    That  if  these  positions  were  correct,  the  res* 
pendents  became  the  owners,  and  the  libellant  became  their 
agent  and  master  from  the  time  of  the  loss.    The  respondents 
could  not  expect  to  obtain  a  master  for  their  vessel  without  pay- 
ing for  his  services,  nor  could  the  libellant  be  required  to  devote 
his  time  and  services  without  a  recompense.    The  objectioii 
raised  was,  that  the  master's  interest  in  the  freight  for  the  whole 
voyage  was  insured ;  that  upon  the  happening  of  the  loss,  and 
his  abandonment,  be  received  from  the  insurers  of  the  freight  all 
that  he  could  have  received  in  case  no  loss  had  happened,  and 
that  all  his  interest  in  the  freight  passed,  and  became  assigned  to 
the  underwriters  upon  the  freight  f  ihat  the  answer  to  this  ob- 
jec&>n  was,  that  what  the  libellant  received  from  the  insurers  of 
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freight,  was  the  fruit  of  a  contract  to  which  the  insurers  of  the 
ship  were  neither  parties  nor  privies.  It  was  a  wager  of  his  own, 
where  be  paid  the  whole  stake,  the  premium,  and  with  tlie  gain 
or  loss  of  which  they  had  no  concern.  A  creditor  insures  for 
a  term  the  life  of  his  debtor,  who  dies  within  the  term,  and  he 
receives  the  whole  sum  insured  ;  yet  the  debt  remains  unaffected 
and  undischarged.  The  owners  of  the  ship  were  jointly  interested 
with  the  libellant  in  the  policy  upon  the  freight.  It  would  not  be 
pretended,  that  he  was  bound  to  prosecute  the  voyage  farther 
after  the  loss ;  that  there  can  be  no  greater  obligation  upon  the 
libellant  than  upon  tlie  owners ;  it  being  clear,  that  the  under- 
writers upon  the  freight  could  claim  none  of  the  freight  subse- 
quently earned,  and  derive  none  of  the  benefit  of  the  libellant's 
services  in  the  continuation  of  the  voyage.  It  seemed  difficult 
to  perceive,  why  the  circumstance  of  the  libellant's  having  ef- 
fected a  policy  upon  the  freight,  should  furnish  a  reason  for 
repelling  the  present  claim. 

Nichobi  for  the  respondents,  e  contra, 

.  Stort  J.  In  this  case  it  is  not  disputed,  as  I  understand  the 
argument,  that  after  an  abandonment  is  accepted,  the  under- 
writers, as  owners  of  the  ship,  are  liable  to  the  payment  of  the 
wages  of  the  master  and  mariners  for  the  residue  of  the  voyage 
after  they  become  owners.  This  is  a  doctrine  so  consonant  with 
the  general  principles  of  law,  and,  as  far  as  authorities  go,  so  well 
supported,  that  in  ordinary  cases  of  hire,  there  would  not  seem 
much  room  for  controversy.^  The  abandonee  of  a  ship  is  entitled 
to  her  earnings  acquired  after  the  abandonment ;  and  whether 
the  freight  be  earned  upon  a  general  contract,  or  upon  a  charter- 
party,  although  it  may  make  a  difference  as  to  the  form  of  the 

1  MarshaJL  Ins.  ch.  13,  §  4,  p.  602. — Thompson  vs.  RotDcroJl^  4  EaHj 
34. — Sharp  vs.  GUdtttonty  7  Eastf  24. — Cast  vs.  Davidson^  5  J^au,  6f  SeL 
79.— S.  C.  8  Price,  569.— J»f  Brirfe  vs.  Mar.  Ins.  Co.  7  Johns.  R.  431.— 
Coolidgt  vs.  Gloucester  Marine  Ins.  Co.  15  Mass.  JR.  247.^MarshaUt 
Ins.  B.  1,  ch.  13,  §  4,  p.  602. 
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remedy  to  recoirer  it ;  yet  it  does  not  seem  to  make  any  dtSkf- 
eoce  as  to  the  right  of  the  abandodee.^  If  so,  then  he,  who 
receives  the  benefit,  ought  to  bear  the  bnrthens. 

In  respect  4o  the  relative  rights  of  the  underwriters  on  ship 
and  fragbt,  in  cases  of  constructive  total  losses,  and  an  abandon- 
ment by  the  ship-owner  to  the  respective  underwriters,  there  is  a 
diversity  between  the  EingKsh  and  the  American  doctrine.  In 
England  the  doctrine  is  established,  that  the  underwriter  on  the 
ship,  after  an  abandonment,  is  entitled  to  the  whole  freight  of  the 
voyage  then  in  the  coarse  of  being  earned,  as  incident  to  the  own- 
ership of  the  ship.  That  was  finally  adjudged  in  Davidson  vs. 
Cose,  first  by  the  Coart  of  King's  Bench  (5  M(m*  fy  Sd.  79), 
and  afterwards  upon  error  in  the  Exchequer  Chamber  (8  Price^ 
559).  No  distinction  was  admitted  in  that  case  between  the 
portion  of  fireight,  which  might  be  deemed  earned  as  a  jpro  rata 
fi:«ight  antecedent  to  the  abandonment,  and  that  earned  after- 
ward. In  America  a  rule  somewhat  dififerent  has  been  established 
in  some  of  our  commercial  tribunals,  which  is  entided  to  the 
highest  respect.  The  rule  is,  that  up  to  the  time  of  the  loss,  the 
onderwriter  on  fi^ht  (like  the  ship-owner)  is  entitled  to  a  freight 
pro  rata  iHneris;  and  the  underwriter  on  the  ship  to  all  which  is 
subsequendy  earned.  In  all  cases,  therefore,  where  there  is  a  grow- 
ing freight  not  absolutely  earned,  the  pardes  take  it,  when  earaed,  in 
the  proportion  of  the  voyage  performed  before  and  after  the  aban- 
donment The  cases  cited  at  the  bar  fully  support  this  doctrine ; 
and  what  is  more  material,  it  has  been  recognised  by  the  Supreme 
Court  of  Abtssachaett^i  to  which  State  these  parties  belong.^ 

3  SfUdt  vs.  Boudes^  10  East,  fgSf9^^Chennery  vs.  Elackbume,  1 H.  Bl 
117,  fudc—JHorrison  vs.  Parsons,  2  Taunt.  407. — Ckue  vs.  Davidson, 
5  Mau.  if  SA,  79. — Lwinsrston  vs.  Columbian  Ins.  Co.  3  Johns.  R.  49. — 
United  his.  Co.  vs.  Lenox,  1  Johns.  Cas.  377.-2  Johns.  Cas.  443. 

3  United  Insur.  Co.  vs.  Lenox,  1  Johns.  Cas,  377.— 2/ofcfW.  Cas.  443.— 
Dami  vs.  HaUett,  3  Caines,  16. — Livingston  vs.  Columbian  hnsur.  Co. 
3  Johns.  R'  54. — JlfaWtie  Insw.  Co.  vs.  United  huur.  Co.  9  Johns.  R. 
166.— OmKc^  vs.  Gloucester  Marine  Insur.  Co.  15  JUass.  R.  347. 
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As  between  the  different  underwriters  on  ship  and  freight  in 
the  present  case,  it  is  clear,  upon  these  principles,  that,  hj  the 
abandonment,  the  former  became  entitled  to  so  much  freight 
only  as  was  earned  antecendent  to  the  loss  for  which  the  aban- 
donment was  made,  and  the  underwriters  on  the  ship  are  entitled 
to  all  earned  afterwards. 

This,  then,  being  the  posture  of  the  case  as  between  the  re- 
spective underwriters,  how  is  it  as  between  the  pardes  now  liti- 
gating before  the  Court.  It  is  plain  that  the  libellant  has,  as 
master,  been  in  the  ser^ce  of  the  respondents  since  the  time  of 
the  acceptance  of  the  abandonment,  and  retroactively,  by  opera- 
tion of  law,  from  the  time  of  the  loss.  The  present  case  is  yet 
stronger,  for  the  respondents  must  be  deemed  by  their  own  acts, 
with  the  fullest  means  of  directing  the  voyage,  to  have  justified 
the  master  in  the  prosecution  of  it.  Whether,  after  an  abandon- 
ment to  the  underwriters  on  the  ship,  the  latter  are  bound  to 
prosecute  the  voyage,  as  succeeding  to  the  rights  and  obligatbns 
of  the  owner  in  statu  quo ;  or  whether  they  may  give  up  the 
voyage,  and  undertake  any  new  enterprise,  it  is  unnecessary,  in 
this  case,  to  decide.  The  language  of  the  books  is  very  direct 
on  this  subject;^  but  it  may  be  well  to  reserve  any  absolute 
opinion  respecting  it,  until  it  forms  the  very  point  in  judgment. 
Here  the  original  voyage  was,  in  fact,  pursued  with  the  unques- 
tionable assent  of  the  respondents,  and  the  freight  earned  on  that 
voyage  has  been  received  by  them  without  objection.  Under 
such  circumstances,  in  ordinary  cases,  the  master  would  be 
entided  to  receive  wages,  or  an  equivalent,  for  the  period  of  his 
employment  in  the  service  of  the  respondents.  What,  then,  are 
tlie  grounds  on  which  his  claim  is  resisted  ? 

First,  it  is  said,  that  he  is  not  entitled  to  wages  as  upon  the  or- 
dinary contract  of  hire^  because  here  was  a  special  contract, 


4  Marshally  Ins.  B,  1,  di.  13,  §  4. — CooUdftt  vs.  Gloucester  Marine  Ins. 
Co.  15  fiiass.  341. — Case  vs.  Davidson^  5  Jiau.  ^  SeL  79, 89.-8  Price, 
559. 
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which  superseded  it.  The  latter  was  not  extinguished  by  the 
abandonment  of  the  ship,  and  the  master's  claim  must  stand,  if 
at  all|  upon  the  terms  of  his  original  engagement  with  the  ship- 
owner. In  considering  this  point,  it  is  important  to  look  at  the 
situation  of  the  parties  after  the  abandonment.  By  that  event 
the  respondents  became  owners  of  the  ship.  They  elected  to 
pursue  the  original  voyage,  and  the  master  also  elected  to  pursue 
it  If  it  was  competent  for  either  party  to  break  it  up,  still  it 
was  as  competent  for  either  party  to  waive  that  right.  No  ob- 
jection having  been  made,  on  either  side,  to  the  terms  of  the 
original  engagement,  the  fair  inference  is,  that  for  the  residue  of 
the  voyage  they  adopted  them,  and  consequently  the  master 
must  be  understood  to  be  entitled,  not  to  wages  as  upon  ordinary 
hire,  but  to  his  share  of  the  freight  in  lieu  of  wages.  So  far  I 
go  along  with  the  argument.  But  the  result  of  this  reasoning 
is,  that  if  there  hdd  been  no  abandonment,  the  libellant  would 
have  been  clearly  entitled  to  bis  moiety  of  the  freight,  subject 
to  the  expenditures  provided  for  in  the  original  agreement. 

This  leads  me  to  the  consideration  of  another  objection,  which 
is,  that  the  abandonment  of  the  (jpeight  by  the  master  is  an  ex- 
tbguishment  of  bis  right  of  recovery  ;  first,  because  he  has  been 
fully  indemnified  and  paid  by  the  abandonees;  and  secondly, 
because  the  abandonment  operated  as  an  assignment  of  the 
freight  now  in  controversy ;  and  the  respondents,  having  notice, 
are  bound  to  pay  it  over  to  the  assignees,  and  not  to  the  libel- 
lant. 

The  first  ground  is  not  well  founded  in  point  of  law.  The 
respondents  have  nothing  to  do  with  the  contract  of  insurance 
with  the  underwriters  on  freight.  They  are  not  parties  or  pri- 
vies to  it.  They  have  paid  no  premium,  and  are  entitled  to  no 
interest  in  it.  It  is,  as  to  them,  res  inter  alios  acta.  Their  con- 
tract with  the  master  is  to  pay  him  his  share  of  the  freight ;  and 
whether  he  has  been  indemnified  by  others  or  not,  furnishes  no 
discharge  of  their  obligation.     Suppose  the  master  had  received 
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the  whole  freight,  there  is  no  pretence  to  say,  that  the  respond- 
ents could  recover  from  him  any  more  than  their  own  moiety. 

The  other  constitutes  the  mam  ground  of  defence.  And  if 
it  be  well  founded  m  law  and  fact,  there  will  be  no  difficulty  in 
giving  eSkct  to  it  in  the  present  suit  A  Court  of  Admiralty  is  not, 
like  a  Court  of  Common  Law,  bound  by  technical  rules  as  to 
remedies.  It  acts  like  a  Court  of  Equity,  ex  aquo  ei  bow>y  and 
will  give  elSect  to  the  rights  of  pardes,  and  recognise  them,  as 
they  would  be  recognised  m  a  Court  of  Equity.  If,  therefore, 
the  master  has  made  an  asagnment  of  his  moiety  of  the  freight^ 
valid  in  equity,  this  Court  will  give  it  entire  efiect,  although  it 
may  not  be.  such  an  assignment  as  would  have  transferred  a  ieme> 
dy  at  law.^  I  agree  also  to  the  position,  that  an  abandonment 
does  operate  as  an  assignment,  valid  between  the  parties,  and 
sufficient  to  bind  their  rights  to  the  extent  of  its  purport* 

But  the  difficulty  is  of  another  sort,  k  is  to  establish,  that 
the  abandonment  did  assign  the  right  to  this  freight  to  the  abani> 
donees.  The  general  principle  has  been  already 'staged,  niz* 
that  the  abandonment  to  the  underwriters  on  freight  conveys  no 
tide  to  the  foeight  subsequently  earned.  As  to  them,  such- freight 
is  deemed  a  total  loss.  Whatever  is  so>  earned  is  deemed'  to 
ba  earned  by  and  for  the  benefit  of  the  new  ship-owneis;  apd- 
all.  contracts  respecting  the  future  progress  and  consummation 
of  the  voyage,  are  at  the  expense  and  for  the  benefit  of  the 
new  shipK>wners*  That  was  the  doctrine  in  Davy  vs.  HaUeU 
(3  CainCf  16),  and  it  was  acted  upon  to  its  full  extent  in  CooUdge 
vs.  The  Gloucester  Marine  Inmrance  Compmiy.  (15  Man^  R. 
341). 

The  whole  embarrassment  in  this  case  arises  from  confound- 
ing the  •^bimcan  with  the  English  doctrine  on  this  subject  By 
the  latter  the  abandonees  of  freight,  so  far  as  respects  the  ori^ 
nal  ship-owner,  would,  in  an.  adjustment  with  him,  be  enuded 
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to  aa  allowanee  of  all  the  fi*eight  earned  ia  the  voyage,  and  re- 
ceived or  receivable  by  him.  If  the  whole  freight  was  earned, 
they  would  be  entitled  to  the  whole  as  against  him,  though  as 
between  themselves  and  the  abandonees  of  the  ship,  they  could 
make  no  claim  to  any  of  the  freight.  As  has  be^n  akeady  stated, 
the  American  doctrine  is  otherwise ;  and  it  ought  to  be  adhered 
to  on  the  present  occasion. 

The  true  posture  of  the  present  case,  with  reference  to  the 
American  doctrine,  is,  that  there  was  an  entire  loss  of  the  original 
voyage  and  freight,  upon  the  abandonment.     In  respect  to  the 
underwriters  on  freight  and  the  assured,  the  voyage  from  JSTorfolk 
to  Surinam^  and  back  to  JVew  York^  was  a  new  voyage,  carried 
on  by  new  parties,  under  a  new  contract^  grounded,  indeed,  by 
the  assent  of  these  parties,  upon  the  same  stipulations  as  the 
origmal  contraoti  but  still  substantially  new.     The  master,  after 
the  abandonment  at  least,  so  far  as  the  underwriters  on  freight 
ace  ooBcemed,  was  under  no  obligation  to  pursue  the  voyage.     It 
was,  as  between  them  and.  him,  entirely  at  an  end.    If  he  elected, 
to  go,  it*  was  for  his  own  benefit^  and  not  for  theirs.     They  were 
not  subject  to  the  charges  of  victualling  or  manning,  the  ship,  and 
there  would  be  no  equity  in  giving  them  his  earnings.     If  he  was 
under  no  obligation  to  go  tbe  voyage  on  their  account,  or  to  la- 
boi^r  farther  in  their  service,  it  ist  clear  that  his  acts  ought  to  be 
referred  to  his  own  rights  and  interests.     The  short  view  of  the 
majttei^,  howeiver,  is,  that  the  underwi-iter^  on. freight  can  claim 
no  more  than  was  assigned  to  them  by  tbe  abandonment,  and 
that  was  only  tbe  freight  antecedently  eamedf      Asf  therefora, 
the  freight  afterwards  earned  has  not  been  assigned  by  the  mas- 
ter to  any  one,  he  is  entitled  to  recover  his  moiety  of  it  from  the 
reqKiodents,  as  an-  equivalent  for  his  wages. 

Upon  these  principles  I  shall  refer  the  case  to  a  commissioner 
to  report  tbe  sum.  due  to  the  master.  The  freight  for  the  por- 
tion of  the  voyage  from  JSTew  York  to  Norfolk^  pro  rata  itineris^ 
belongs  to  the  underwriters  on  the  freight,  and  the  master  has  no 
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claim  upon  it.  As  to  the  residue,  he  is  to  bear  all  the  expendi- 
tures provided  for  in  the  original  agreement  with  the  ship-owners, 
and  with  these  deductions  be  is  to  be  allowed  bis  moie^  of  the 
freight  subsequently  earned.  Considering  the  circumstances  of 
this  case,  it  appears  to  me  that  the  expenses  ought  to  be  equally 
borne  by  both  parties. 

Decree  aecardisigly. 


John  C.  Halset  ei  al. 

vs. 

Gerrt  Fairbanks,  Principal^  fa  William  Whitney,  Trustee, 

On  the  general  validity  of  assignment!,  made  by  a  failing  debtor  for  the  benefit  of 
creditors. 

An  assignment  for  the  benefit  of  all  creditors  is  good  against  subsequent  attachmeati. 
although  all  the  creditors  are  not  parties  to  the  deed  before  the  attachments! 

It  is  not  a  fraud  upon  any  attaching  creditor  to  provide  for  the  payment  of  all  the 
creditors,  in  preference  to  one,  who  means  to  attach  by  process  the  property 
conveyed. 

A  general  assignment  is  good,  notwithstanding  it  does  not  purport  to  convey  all  the 
debtor*s  property,  and  yet  requires  a  general  release ;  or  has  imperfect  schedules 
annexed  to  it ;  or  does  not  fully  enumerate  all  the  debts  due,  or  describes  the 
property  generally ;  or  gives  preference  to  certain  classes  of  creditors ;  or  author- 
izes debts  to  be  admitted  by  the  assent  of  the  debtor,  the  trustee,  and  any  one 
creditor ;  or  authorizes  the  trustee  to  require  an  oath  from  a  creditor  of  the  truth 
of  his  debt;  or  provides  for  a  future  mode  of  ascertaining  privileged  debts ;  or  re- 
serves any  ultimate  surplus  after  payment  of  all  debts  to  the  debtor;  or  allows  six 
months  for  the  creditors  to  come  in  under  it ;  or  requires  a  general  release  fipom 
all  creditors  who  come  in  and  assent  to  the  assignmenti 

If  the  terms  of  release  are  general,  the  operation  will  be  restrained  to  a  release 
of  debts* 

If  the  terms  of  a  covenant  by  creditors  to  indemnify  the  debtor  against  claims  imder 
them  are  general,  it  will  be  construed  a  several  covenant  by  each  creditor,  and 
not  a  joint  one  by  alli 

A  general  assignment  is  valid  for  future  liabilities,  as  well  as  for  debts  due,  if  the 
parties  so  intend. 

One  partner  may  sign  and  seal  such  an  assignment  for  the  firm,  and  it  will  bind  the 
partnership,  as  a  release  of  the  debt. 
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Qjtuen,  whether  upon  general  principles,  an  assignment  stipulating  for  a  release 
of  the  debtor,  ought  not  to  be  deemed  fraudulent,  as  locking  up  the  debtors  proper- 
ty from  his  creditors,  unless  they  consent  to  relinquish  a  part  of  their  debts  ? 

The  assent  of  creditors  to  an  assignment,  not  stipulating  for  a  release,  may  be  pre- 
sumed ;  aUier  if  release  stipulated  for. 

JL  HIS  was  an  action  of  assumpsit  on  several  promissory  notes, 
signed  bj  the  principal  defendant.  In  June,  1826,  FairbatJcs, 
being  unable  to  meet  the  demands  against  him,  made  an  assign- 
ment of  all  his  property  to  Whitney ^  in  trust,  for  certain  of  his 
creditors,  who  should  become  parties  to  the  assignment,  and  up- 
on the  consideration,  that  they  should  release  all  their  respective 
claims  and  demands  upon  him. 

The  trusts,  expressed  in  the  instrument  of  assignment,  were, 
that  WkUriey  should  sell  the  property,  and,  after  paying  all  ex- 
penses, &c.  then  ^'  apply  the  residue  of  said  trust-monies  to 
the  payment  and  discharge  of  the  several  promissoiy  notes,  bills 
of  exchange,  bonds,  and  other  debts  and  sums  of  money,  set 
forth  in  said  schedule,  marked  A,  belonging  and  owing  to  per- 
sons and  parties  hereto,  and  to  indemnifying  and  saving  them 
harmless  from  all  losses,  costs,  and  charges,  which  they,  their 
heirs,  executors,  or  administrators,  may  sustain  or  be  put  to,  by 
reason  of  their  having  signed  or  indorsed  said  notes  or  bills  of 
exchange,  or  otherwise  become  responsible  for  the  payment  of 
the  same  or  any  part  thereof.  Then  in  trust  to  apply  the  resi- 
due of  said  trust-monies,  to  the  payment  and  discharge  of  the 
several  promissory  notes,  bills  of  exchange,  and  other  debts  and 
sums  of  money,  set  forth  in  said  schedule,  marked  B,  belonging 
and  owing  to  persons,  parties  hereto  in  proportion  to  their  re- 
specUve  amounts,  and  to  indemnifying  and  saving  harmless  them, 
the  said  persons,  their  heirs,  executors,  and  administrators,  from 
all  losses,  payments,  costs,  and  charges,  which  they  shall  sustain 
or  be  put  to,  by  reason  of  having  signed  or  indorsed  said  notes 
or  bills,  or  any  of  them,  or  otherwise  become  responsible  for 
payment  of  the  same,  or  any  part  thereof,  in  proportion  to  their 
respective  amounts  of  such  losses,  payments,  costs,  and  charges, 
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as  fiur  as  said  trust-monies  will  go ;  then  in  trust  to  paj  OFer 
the  surplus  of  said  trust-monies,  if  any,  unto  the  said  Gerry  Fair^ 
banksy  his  executors  or  administrators,  or  his  or  their  order  in 
writing." 

The  following  provisions  and  clauses  were  also  contained  in 
the  assignment :  ^'  And  whereas  it  is  the  wish  of  the  said  Gerry 
FairbankSf  that  all  his  creditors  may  have  an  equal  opportunity 
to  become  parties  hereto,  it  is  mutually  agreed,  that  the  term  of 
six  months  shall  be  allowed  for  all  persons,  creditors  of  the  said 
Gerry  Fairbanks^  to  become  parties  to  these  presents,  upon  the 
express  condition,  however,  that  all  persons,  whose  claims  are 
not  mentioned  in  said  schedules  at  the  date  of  these  presents, 
shall  make  oath,  before  a  suitable  magistrate,  of  the  troth  and 
justice  of  said  claims,  if  thereto  required  by  said  trustee."  '^  And 
it  is  further  agreed,  that  such  alterations  and  additions  may  be 
made  in  and  to  said  schedules  by  the  mutual  consent  of  one  of 
the  parties  to  each  part  of  these  presents  as  shall  be  necessary  for 
a  more  perfect  and  correct  statement  of  the  matters  and  things 
therein  contained." 

It  was  further  provided  by  the  said  assignment,  that  the  trus- 
tee, if  he  saw  fit,  might  employ  said  Fairbanks,  the  debtor,  to 
sell  the  goods  so  assigned.  And  it  appeared  by  the  answers  of 
the  trustee,  that  he  was  so  employed,  and  a  compensation  allow- 
ed him  therefor  out  of  the  proceeds. 

It  also  appeared  by  the  answer  of  the  trustee,  that  certain 
words  and  numbers  were  omitted  by  mistake  in  one  of  the  three 
parts  of  the  indenture  of  assignment,  and  that  certain  additions 
were  made  to  one  of  the  schedules  before  mendoned,  after  the 
creditors  had  signed  the  instrument  of  assignment.  And  that 
such  additions  were  not  made  in  the  presence  of  one  of  the  par- 
ties to  each  part  of  the  indenture,  but  that  such  additions  were 
made  in  good  faith,  and  in  pursuance  of  the  undertaking  and 
agreement  contained  in  the  assignment,  and  that  a  paper  contain- 
ing all  the  paruculars,  stated  in  said  schedule  so  amended,  was 
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exhibited,  with  the  indenture,  to  all  the  creditors  who  executed 
the  same,  and  was  laid  before  them  when  they  executed  it; 
and  was  exhibited,  at  a  meeting  of  said  creditors,  as  a  component 
part  of  said  instrument.  It  further  appeared  from  the  answers 
of  the  trustees,  that  the  account  of  stock,  annexed  to  the  inden- 
tures, was  made  out  after  the  execution  and  delivery  of  the  in- 
dentures, but  was  exhibited  to  the  creditors,  who  applied,  or  were 
called  upon,  to  examine  the  said  indentures,  and  was  laid  before 
them  at  their  meeting. 

Waster  and  Morse^  for  the  plaintifis,  contended,  that,  upon  the 
faets  which  appeared  in  this  case,  the  assignment  was  fraudulent 
in  law,  and  insufficient  to  protect  the  property  of  the  defendant 
in  the  hands  of  the  trustee,  from  the  claims  of  the  plaintiffs.  The 
principal  points  taken  by  them  in  support  of  their  positions  are 
severally  noticed  and  commented  upon  in  the  opinion  of  the 
Court 

C  G.  Laringj  in  support  of  the  assignment,  argued  e  contra. 

Story  J.  The  whole  question,  as  to  the  plaintifis'  right  of 
recovery  in  this  case,  turns  upon  the  validity  of  the  general  as- 
signment, made  by  the  defendant,  Gerry  Fairbanks,  an  insolvent 
debtor,  to  WiOitm  Whitney,  the  trustee,  as  set  forth  in  the  an- 
swers of  the  latter,  for  the  benefit  of  creditors.  If  that  assign- 
ment be  fi'audulent  in  point  of  law,  as  to  creditors,  then  the 
right  of  the  plaintifis  against  the  trustee  is  complete ;  if  other- 
wise, then  the 'trustee  must  be  discharged. 
*  I  own  that  there  are  some  questions  involved  in  this  case^ 
upon  which  I  have  long  formed  a  decisive  opinion,  and  which, 
after  years  of  deliberate  consideration,  I  find  myself,  upon  any 
legal  principles  which  have  occurred  to  my  mind,  unable  to  sur- 
render. If  the  conclusions,  to  which  I  have  arrived  on  this 
subject,  differ  from  those  which  have  been  entertained  by  some 
eminent  and  learned  minds,  it  cannot  but  create  a  just  distrust 
<rf  my  own  judgment.  Still  I  am  bound,  to  follow  the  results 
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of  that  judgment,  and  to  administer  the  law  as  I  understand 
it 

In  one  sense,  the  present  discussion  may  be  said  to  depend 
upon  local  law ;  in  another,  to  depend  upon  general  prmciples 
and  presumptions  belonging  to  the  common  law,  in  its  widest 
applicaUon.  So  far  as  there  may  be  any  peculiarity  in  the  ju- 
risprudence and  laws  of  Massachusetts,  which  limits  the  e&ct, 
or  destroys  the  validity  of  general  assignments,  the  question  is 
local.  So  far  as  it  involves  principles  and  presumptions  of  con- 
structive fraud  upon  creditors,  the  question  must  turn  upon  the 
same  considerations  substantially,  as  would  govern  it  in  j\Cw 
Yorkj  Pennsylvania,  or  England. 

It  has  been  often  argued,  that  general  assignments  for  the 
benefit  of  creditors  are  void,  because  they  operate  as  a  fraud 
upon  our  attachment  law.  I  can  very  well  understand,  why  such 
an  assignment  of  a  debtor's  property  is  deemed  in  England  a 
fraud  upon  the  bankrupt  laws,  because  it  is  deemed  per  se  an 
act  of  bankruptcy,  and  an  attempt  to  disuribute  the  debtor's  pro- 
perty among  his  creditors  in  a  mode  discountenanced  by  the  poli- 
cy of  those  laws.  But  in  respect  to  persons  not  falling  within 
the  reach  of  the  bankrupt  laws,  such  assignments,  if  bond  Jide 
made,  and  free  of  fraud,  are  so  far  from  being  prohibited,  that 
they  are,  if  I  may  so  say,  encouraged  by  the  common  law.  Such 
an  assignment,  said  Lord  Ellenboroughj  in  Pickstock  vs.  Lyster 
(3  Mau.  ^  Set,  371),  "  is  to  be  referred  to  an  act  of  duty 
rather  than  of  fraud,  when  no  purpose  of  fraud  is  proved.  The 
act  arises  out  of  a  discharge  of  the  moral  duties  attached  to  his 
character  of  debtor,  to  make  the  fund  available  for  the  whole 
body  of  creditors."  And  Mr.  Justice  Le  Blanc  added,  in  the 
same  case  (which  was  a  general  assignment  for  the  benefit  of 
all  creditors),  to  hold  such  a  deed  fraudulent  would  be  contrary, 
not  only  to  Holbird  vs.  Anderson  (5  T.  R.  235),  but  to  all  the 
cases,  which  have  decided,  that  a  party,  independently  of  the 
bankrupt  statutes,  may  convey  away  his  property  for  the  benefit 
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of  all  his  creditors.  Mr.  Justice  Bailey  gave  Iiis  full  assent  to 
the  doctrine,  emphatically  observing,  ^'  that  this  conveyance,  so 
far  from  being  fraudulent,  was  the  most  honest  act  the  party 
could  do."  This  doctrine  was  asserted  in  a  case  where  the  very 
object  of  the  conveyance  was  to  prevent  a  judgment  creditor  from 
obtaining  satisfaction  out  of  the  property  on  execution.  But  the 
Court  decided,  that  it  was  not  sufScient,  that  the  creditor  was 
defeated  and  delayed  by  such  a  conveyance  of  his  remedy  under 
the  execution ;  but  the  act  must  be  fraudulent.  Nor  was  there 
any  thing  new  in  this  doctrine.  It  may  be  clearly  gathered  from 
prior  cases,  and  particularly  from  Estwkk  vs.  Caillaud  (5  T. 
R.  420),  HoOnrd  vs.  Anderson  (5  T.  R.  235),  Metuo  vs.  How- 
eU  (4  Easty  I)}  aild  it  has  since  been  confirmed,  even  as 
against  the  Crown,  in  the  King  vs.  fVaison  (3  Pricey  6).^  It 
would  indeed  be  somewhat  strange,  if  a  debtor  might  bond  fide 
prefer  one  creditor  to  another  in  the  distribution  of  his  property, 
and  was  not  at  Uberty  to  prefer  all  his  creditors  to  one  5  to  do 
equal  justice  to  all,  instead  of  exclusive  justice  to  a  preferred 
creditor.  In  the  jurisprudence  of  Masstichusetts,  there  is  nothing 
analogous  to  a  bankrupt  or  insolvent  law  inter  vivos  ;  and  the 
general  principles,  as  to  frauds  and  fraudulent  conveyances  at 
common  law,  or  under  the  statute  of  Elizabeth^  are  not  supposed 
to  be  essentially  different. 

Then  as  to  the  position,  that  general  assignments  are  a  fraud 
upon  our  attachment  law.  For  myself  I  have  never  been  able  to 
understand,  precisely,  what  wad  intended  by  this  language.     Our 

e 

attachment  law  is  nothing  more  than  a  cotnmon  process,  by  which 
any  single  creditor  may  attach  the  property  of  his  debtor  at  the 
institution  of  his  suit,  so  as  to  secure  a  priority  of  right  to  take 
the  same  by  a  levy  ancf  satisfaction  on  the  execution,  which  may 
issue  upon  the  judgment  in  such  suit,  for  his  own  use.  The  at* 
tachment  is  not  made  for  the  benefit  of  creditors  generally,  but 
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solely  for  the  benefit  of  the  attaching  creditor.  The  creditor 
can  attach  only  such  property  as  he  may  take  in  execution ;  and 
there  is  not,  and  with  deference  be  it  said,  there  cannot  be  any 
fraud  committed  upon  such  creditor  by  any  conveyance,  which 
would  not  be  equally  a  firaud  upon  a  judgment  creditor,  who  had 
made  no  prior  attachment.  The  case,  therefore,  stands  upon  the 
same  general  principles,  as  that  of  a  judgment  creditor  in  Eng- 
landj  so  far  as  the  conveyance  may  be  decreed  a  fraudulent  act 
to  delay  or  defeat  creditors,  or  in  fraud  of  their  legal  means  ^d 
process  to  satisfy  their  debts.  Now  the  difficulty  of  the  argument 
lies  here.  The  property  cannot  be  attached  or  taken  in  execu- 
tion, unless  it,  at  the  time,  belongs  to  the- debtor.  If  he  has  law- 
fully parted  with  it  bond  fde^  and  for  a  valuable  consideration, 
it  no  longer  remains  subject  to  process  against  him.  A  creditor 
may  be  defeated  or  delayed  in  the  satisfaction  of  his  debts  by  a 
bona  fide  conveyance  x>f  a  debtor's  property,  either  on  a  sale,  or  by 
a  preference  to  another  creditor.  Such  a  conveyance  is  not  ren- 
dered void  by  such  effect,  whether  it  be  intentional  or  not.  But 
there  must  be  other  ingredients  in  the  case.  There  must  be  a 
fraudulent  intent  to  defeat  or  delay  creditors.  Every  convey- 
ance, by  which  an  insolvent  debtor  conveys  his  whole  property  to 
a  few  preferred  creditors,  not  being  more  than  sufficient  to  pay 
their  debts,  and  they  being  parties  to  the  deed,  necessarily  tends 
to  delay  and  defeat  all  other  creditors ;  but  however  strong  the 
intention  is,  thereby  to  defeat  or  delay  the  latter,  still  it  has  never 
been  supposed,  that  the  conveyance  was  void  on  that  account 
The  law  allows  such  preference  to  any  one  creditor ;  and  I  am 
unable  to  perceive  why  it  does  not  equally  aUow  a  like  prefer- 
ence of  the  whole  creditors  to  one.  It  is  assuming  the  whole 
question  in  controversy  to  say,  that  a  general  assignment  is  a  fraud 
upon  the  attachment  law,  and  therefore  void.  If  a  fraud,  it  is 
doubtless  void ;  and  it  would  equally  be  so,  as  to  a  judgment  or 
execution  creditor,  for  the  same  reason.  But  whether  a  fraud 
or  not,  is  the  point  to  be  proved.    If  by  the  principles  of  law,  it 
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is  not  dishonest  to  convey  all  a  debtor's  property  for  the  benefit 
of  all  his  creditors,  if  it  be  a  moral  and  just  discharge  of  duty, 
then  it  is  no  answer  to  say,  that  one  creditor  may  be  defeated  of 
process  to  levy  his  whole  debt ;  for  it  may  be  as  forcibly  replied, 
that,  by  the  opposite  course,  all  other  creditors  would  lose  theirs. 
The  law  allows  the  debtor  to  give  a  preference  to  one  creditor 
(and,  as  I  think,  to  aU  creditors  also),  by  a  bondjide  conveyance. 
It  allows  any  creditor  also,  by  an  attachment,  to  acquire  a  prefer- 
ence in  intfitum.  But  which  shall  prevail,  depends  entirely  upon 
the  priority  of  the  acts,  by  which  the  preference  is  legally  ac- 
quired. Neither  is,  of  itself,  a  fraud  upon  the  other.  This  is  the 
English  doctrine,  and  I  am  not  prepared  to  admit,  that  it  ought 
not  to  be  held  as  true  doctrine  in  Massachusetts  as  in  West" 
minster  HaU^  the  common  law  being  our  burthright,  and  nothing 
in  our  positive  code  having  changed,  in  this  respect,  its  obligation 
or  justice.  It  is  in  the  fullest  manner  recognised  and  approved 
by  the  Supreme  Court  in  Marbury  vs.  Brooks  (7  Wheaton^  556 ; 
11  fVheatonj  73.)  Taking  the  fair  result  of  the  Massachusetts 
decisions,  they  do  not  appear  to  me  to  overthrow,  in  an  unqualified 
manner,  the  English  doctrine.  On  the  contrary,  to  a  limited 
extent  they  support  it ;  for  every  case,  in  which  a  general  assign- 
ment in  favour  of  creditors  has  been  upheld,  akhough  every 
creditor  was  not  a  party,  is  an  authority  to  show,  that  such  an 
assignment  is  not  fraudulent  and  void,  ipso  factOf  as  contravening 
the  policy  of  our  attachment  law.  If  it  were  bad  for  such  a 
cause,  it  could  not  be  good  for  any  purpose,  for  no  consideration, 
however  valuable,  will  uphold  against  a  creditor  a  conveyance, 
which  is  a  fraud  upon  the  law.^  The  case  of  Hatch  vs.  Smith 
(5  Mass.  R.  42)  is  direcdy  in  point,  and  has  never  been  over- 
turned. 

Then  again  as  to  the  position,  that  a  general  assignment  for  the 
benefit  of  creditors  is  void,  unless  the  creditors  are  parties  to,  or 

3  Su  Codogan  vs.  jKetmet,  Cowper,  432. 
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assent  to  the  conveyance.  I  say,  are  parties  or  assent,  for  I  do 
not  understand,  that  any  local  decisions  have  gone  the  length  of 
requiring,  that  the  creditors  should  be  technically  parties  to  the 
deed,  or  should  assent  to  it  at  the  moment  of  its  execulioD.  If 
they  sign  the  instrument  afterwards,  or  in  any  manner  assent  to 
and  ratify  its  provisions,  the  conveyance  is  good  against  all  per- 
sons but  intervening  attaching  creditors.  One  reason  assigned 
for  this  position  is,  that  otherwise  there  is  no  valuable  considera- 
tion to  uphold  it. 

If  this  doctrine  were  to  be  tried  by  the  established  principles 
of  the  common  law,  it  would  encounter  no  small  share  of  difficul- 
ty. To  the  creation  of  a  trust  by  deed  in  favour  of  any  persons, 
it  is  not  necessary  that  the  cestui  que  trust  should  either  be  a 
party  or  assent  to  it.  He  may  indeed  reject  the  beneficiary  in- 
terest, and  if  he  does  so,  it  falls  to  the  ground,  and  becomes,  per- 
haps, a  resulting  trust  for  the  grantor.  But  if  the  trust  be  for  his 
benefit,  the  law  presumes  bis  assent  to  it,  until  the  contrary  is 
shown.  And  it  is  clear,  that  trusts  may  lawfully  be  created, 
where  there  can  be  no  present  assent,  for  they  may  be  in  favour 
of  persons  not  in  existence.  It  is  sufiicient,  in  general,  that  in 
such  cases  there  is  a  competent  grantor  to  convey,  and  a  compe- 
tent grantee  to  take  the  property.  As  to  trusts,  created  for  the 
benefit  of  creditors,  and  to  which  they  are  not,  technically  speak- 
ing, parties,  if  bond  fide  made,  they  are  unquestionably  valid  by 
the  law  of  England^  and  pass  a  legal  estate  to  the  trustee.  The 
sole  question  that  can  arise,  independent  of  the  bankrupt  laws, 
is,  whether  the  conveyance  is  bona  fide  or  fraudulent.  It  can  be 
no  question,  whether  it  is  for  a  valuable  consideration  or  not,  be- 
cause the  debts  due  to  the  creditors  constitute  a  valuable  consid- 
eration, in  the  highest  sense  of  the  terms,  and  the  obligation  of 
the  trustee  to  perform  the  trust  according  to  the  provisions  of 
the  deed,  is  a  sufficient  valuable  consideration,  so  far  as  be  is 
concerned.^    This  view  of  the  law  was  adopted  by  the  Supreme 
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Court  in  Marbury  vs.  Brooks  (7  Wheaion,  566;  11  Wheaton, 
78),  in  a  suit  upon  a  foreign  attachment.  Now  in  the  case  of 
an  assignment  to  a  trustee  for  the  benefit  of  all  the  creditors, 
where  no  release  or  other  condition  is  stipulated  for  on  behalf  of 
the  debtor,  but  the  property  is  to  be  distributed  equally  among 
all  the  creditors  pro  rata,  it  seems  to  me,  that  his  assent  must 
be  presumed  upon  the  general  principles  of  law,  for  the  trust 
caunot  be  for  his  injury,  and  must  be  for  his  benefit.  It  roust 
always  be  for  his  benefit  to  receive  as  much  of  his  debt  as  the 
debtor  can  pay.  If  then,  in  such  a  case,  such  an  assent  be 
necessary,  it  may  be  inferred,  as  a  presumption  of  law,  until  the 
contrary  is  shown ;  and  if  an  assent  is  expressly  given  within  a 
reasonable  time,  it  operates  retroactively  to  confirm  the  convey- 
ance db  initio^  1  freely  admit,  that  when  there  are  conditions 
in  the  assignment,  as  for  instance,  that  the  creditors  shall  release 
their  debts,  there  the  same  presumption  of  assent  does  not  arise, 
because  it  involves  a  question  of  discretion,  upon  which  different 
minds  may  draw  difierent  conclusions.  If,  therefore,  an  assent 
on  the  part  of  creditors  be  necessary  to  give  full  effect  to  such  an 
assignment,  it  is  not  complete  until  such  assent  has  been  express- 
ly given.  But  it  by  no  means  follows,  that  because  all  the  cred- 
itors do  not  assent,  therefore,  if  in  all  other  respects  the  assign- 
ment is  valid,  it  is  void,  as  to  those  who  do  assent,  or,  at  all 
events,  who  do  assent  before  any  intermediate  attachment. 

The  case  of  Widgery  vs.  Haskell  (5  Mass.  R,  1^4)  has  been 
pressed  upon  the  attention  of  the  Court,  as  containing  a  doctrine 
not  entirely  consonant  with  the  English  doctrine,  and  establishing, 
in  some  sort,  a  rule  of  local  law.  It  is  a  great  defect  in  the  re- 
port of  that  case,  that  the  assignment  and  trusts  are  not  set  forth 


4  Thompson  vs.  Leach^  2  Vent.  198,  iS.  C— 1  Show.  196 — 3  Lev. 
284. — Meux  vs.  HoweU,  4  East,  1.— 9  Dr.  Laivrmccj  J.—W%U  vs.  Frank- 
Ztn,  1  Binn.  ^I^—Estwick  vs.  CaiUaudy  5  T.  R.  4aO.—Ptckstock  vs. 
LffiUr^  3  J^au.  fy  Sel  371.— JVtco2^  vs.  J^um/ord,  4  Johns.  Ch.  JR.  522, 
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at  large,  so  that  the  reasoning  of  the  Court,  as  applied  to  the 
state  of  facts,  tnaj  be  fully  conaprehended.  It  is  somewhat  dif- 
ficult, indeed,  to  ascertain  upon  what  precise  ground  the  Court 
held  that  assignment  void.  If  it  turned  upon  the  point  suggested 
by  Mr.  Justice  Putnam  in  Harris  vs.  Sumner  (2  Pidcering^  129), 
that  might,  perhaps,  furnish  of  itself  a  sufficient  ground.  But 
various  other  reasons  are  incidentally  alluded  to,  some  of  which 
would  be  fatal  to  the  assignment  in  any  Court,  and  others  again, 
upon  which  one  might  well  pause  before  he  could  affirm  them  in 
judgment.  I  cannot  admit,  that  there  was  not,  in  that  case,  a 
valuable  consideration  for  the  conveyance,  for  the  grantees  were 
creditors  to  a  very  large  amount ;  nor  that,  in  a  conveyance  pro- 
fessedly assigning  property  in  trust  to  pay  the  grantees  as  credi- 
tors, a  release  is  necessary  on  their  part  to  give  it  a  legal  efiect^ 
It  may  be  a  very  important  inquiry  to  repel  the  presumption  of 
fraud,  in  the  case  of  a  mere  purchase,  to  show,  that  the  consid- 
eration is  adequate  as  well  as  valuable.  But  in  the  case  of  a 
trust,  which  intends  to  provide  for  the  payment  pro  rata  of  all 
creditors,  the  adequacy  of  the  consideration  seems  to  admit  of 
very  little  debate.  There  is,  however,  a  ground  suggested  for 
the  judgment  of  great  weight,  and  that  is,  that  the  intent  apparent 
upon  the  deed  was  not  the  true  intent,  btit  that  the  deed  was, 
upon  a  confidence  not  expressed,  for  the  benefit  of  the  debtors, 
and  reposed  in  the  grantees.  An  allusion  is  here  probably  made 
to  the  omission  in  the  original  conveyance  to  provide  for  the  dis- 
tribution, among  the  general  creditors,  of  the  surplus  not  abscnrbed 
by  the  preferred  creditors. 

It  is  not,  however,  my  intention  to  go  into  a  commraentary  up- 
on the  case  of  Widgery  vs.  Haskdl^  or  to  question,  that  it  was 
rightly  decided  upon  its  own  circumstances.  I  must  indeed  con- 
fess, that  some  of  the  reasoning,  used  by  the  learned  Chief  Jus- 
tice on  that  occasion,  did  not  then  convince  my  mind,  and  upon 

5  Su  Marbury  vs.  Brooks^  7  JVheatm  556,  578.— 11  Wheaion,  78. 


OCTOBER  TERM,  18d&  217 

Halse J  ef  al  va.  Whitney  et  dL 

frequent  revisions  sbce,  I  remain  still  unconvinced  of  its  accu- 
racy. And  Marbury  vs.  Brooks  is  a  strong  confirmation  of  mj 
doubts.  So  far,  however,  as  it  may  be  presumed  to  stand  upon 
local  law,  my  duty  is  to  follow  it,  and  it  will  be  performed  with- 
out hesitation. 

I  understand,  then,  the  case  of  Widgery  vs.  HaskeU  to  have 
decided,  that  in  Massachusetis  an  assignment  to  a  trustee,  exe- 
cuted by  a  debtor  bond  fide  for  the  benefit  of  creditors,  is  not 
valid,  unless  the  creditors  are  parties  to,  or  assent  to  the  deed. 
It  is  otherwise  a  naked  trust,  which,  however  good  by  the  com- 
mon law,  is,  from  the  defect  of  equitable  jurisdiction,  and  the 
nature  of  our  local  policy,  utterly  void.  I  do  not  understand, 
that  the  case  decides  that  it  is  essential  that  the  creditors  shall  be 
technically  parues  to  the  deed,  or  that  their  assent  to  it  in  pais 
would  not,  on  sufficient  proof,  be  valid ;  or  that  such  assent  may 
not  be  presumed  in  cases,  where  the  common  law  will  presume 
it  in  favour  of  cestuis  que  trust  or  creditors ;  or  that  it  is  neces- 
sary that  all  the  creditors  within  the  scope  of  the  assignment 
should  be  parties,  or  assent.  If  the  assignment  be  assented  to 
by  any  creditors,  and  be  in  other  respects  fi'ee  of  fraud,  to  the 
extent  of  the  debts  due  to  those  creditors,  it  is  valid,  and  subse- 
quent attaching  creditors  can  only  avail  themselves  of  the  sur^ 
plus.  This  is  the  doctrine  in  Bastings  vs.  Baldwin  (17  Mass. 
R.  552),  and  it  appears  to  me  founded  in  the  strongest  legal 
sense  and  public  convenience. 

Having  thus  far  expressed  my  opinion  on  the  general  principles 
discussed  in  the  case,  and  my  understanding  of  the  qualifications 
annexed  to  the  Massachusetts  doctrine  on  this  subject,  it  remains 
to  examine  the  exceptions,  which  have  been  taken  to  the  present 
assignment.  Previous  to  the  present  attachment  it  had  been 
executed  by  creditors,  whose  demands  and  claims  are  sufficient 
to  absorb  the  fund,  if  it  be  not  deemed  fraudulent  in  point  of  law. 
Fraud,  in  point  of  fact,  is  not  even  pretended. 
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The  first  exception  is,  that  the  assigDment  does  not  purport  to 
coQvey  all  the  debtor's  property,  and  yet  it  requires  a  general 
release  from  the  creditors*  Such  a  provision,  under  such  cir- 
cumstances, it  is  said,  is  unreasonable,  and  shows  an  intent  to 
defeat  the  creditors  of  their  just  rights.  It  is  true,  that  the 
assignment  does  not,  on  it  face,  purport  to  convey  all  the  debtee's 
estate ;  he  may,  for  aught  that  appears,  have  household  furniture 
or  other  estate.  But  if  he  has,  then  the  presumption  of  fraud  is 
less  cogent ;  for  a  debtor,  conveying  part  only  of  his  estate  U> 
certain  privileged  creditors,  does  not  thereby  necessarily  impair 
the  rights  of  other  dissentbg  creditors.  The  argument  has  gen- 
erally come  from  the  other  side,  as  repelling  any  inference  of 
fraud.  Such  was  the  reasoning  in  Estwick  vs.  CaiUaud  (4  T.  jR. 
420),  and  Wilkes  vs.  Ferris  (6  Johns.  R.  335).  It  is,  however, 
suggested  at  the  bar,  that  in  point  of  fact  the  debtor  has  no  odier 
property ;  and  if  material,  it  is  asked,  that  the  answer  of  the 
trustee  may  be  amended  so  as  to  show  it.  In  the  present  case, 
it  does  not  appear  to  the  Court  to  be  material. 

2.  Another  exception  is  the  imperfecdon  of  the  description 
of  the  property  of  the  debtor,  referred  to  as  in  schedules  (C)  and 
(D)  in  the  assignment,  and  also  to  the  imperfection  of  the  descrip- 
tion of  the  demand  of  the  preferred  creditors  in  schedule  (A),  and 
of  the  non-preferred  creditors  in  schedule  (B) ;  and,  as  connected 
with  this  exception,  the  power  given  to  vary  these  schedules. 

First,  as  to  the  description  of  the  debtor's  property,  the 
schedule  (C)  is  as  follows :  *'  Chosea  in  action  Szc.  assigned.  All 
the  books  of  account  belonging  to  the  said  Gerry  Fairbanks  re- 
lating to  his  trade  and  business,  and  all  and  singular  the  sums  of 
money  due  and  owing  to  him  by  notes  or  on  account,  as  therein 
appearing,  or  otherwise,  a  particular  schedule  of  uivich  is  to 
he  written  bdow  as  soon  as  the  same  can  he  made  out,  vizJ^ — 
Schedule  (D) — "  all  and  singular  the  goods,  wares,  and  merchan- 
dise, stock  in  trade,  chattels,  and  efiects  to  the  said  6.  F,  be- 
longing, being  in  the  store  or  warehouse  numbered  twenty-seven 
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in  Washington  street  in  said  Boston^  consistiDg  of  hats,  furs, 
trimmings,  Leghorn  bonnets,  plumes,  Spanish  wool,  and  shelac 
and  other  articles,  estimated  to  be  worth  about  twelve  thousand 
dollars.  All  of  which  are  mentioned  in  the  stock  [book]  here- 
with delivered  to  the  said  Whitney^  and  of  which  a  particular 
schedide  is  to  be  toritten  below  as  soon  as  possibh.^^ 

So  far  as  the  objection  here  stated  rests  on  general  principles, 
it  is  certainly  not  maintainable.  A  schedule  and  special  enumera- 
tion in  detail  of  the  property  conveyed,  is  not  necessary,  in  ordmary 
cases,  to  make  a  legal  transfer  thereof.  It  is  sufficient,  if  there 
be  reasonable  certainty  in  the  description  of  the  things  mtended 
to  be  conveyed ;  and  it  appears  to  me,  that  here  is  that  certainty. 
It  is  true,  that  in  one  part  of  the  indenture,  intended  for  the 
creditors,  the  words  twenty-seven,  Washington,  and  twelve  thou" 
sand  were  omitted  at  the  time  of  tlie  execution  thereof  by  mis- 
take. But  this  uncertainty  is  cured  by  reference  to  the  other 
parts  of  the  indenture,  which  must  all  be  taken  as  one  convey- 
ance. 

The  omission  of  specific  schedules  may  in  some  cases  be  a 
badge  of  fraud,  but  it  is  not  deemed  so  in  all  cases ;  and  espe- 
cially would  it  not  be  entitled  to  this  construction,  where  the 
parties  expressly  provided  for  a  future  enumeration,  and,  in  good 
faith,  as  soon  as  could  conveniently  be  done,  accomplished  it. 
The  want  of  a  schedule  has,  in  many  cases,  been  held  not  de- 
cisive of  fraud  ;  and  the  case  of  Stevens  vs.  BeU  (6  Mass.  it. 
339)  is  directly  in  point  against  this  objection.® 

Then,  as  to  the  description  of  the  debts  and  claims  of  the 
preferred  creditors  in  schedule  (A),  it  appears  to  me,  that  it  is 
certain  to  a  reasonable  intent,  and  there  can  be  no  danger  of 
mistaking  the  nature  or  extent  of  these  claims,  or  the  persons  to 
whom  they  belong.  Schedule  (B)  purports  to  be  an  enumera- 
tion of  the  non-preferred  creditors  by  notes,  bills  of  exchange, 

^SuWiU  vs.  FrankUn,  1  Binn.  SO^.—WharUm,  Dig.  Jked.  L  pL  72. 


320  MASSACHUSETTS. 


HalMy  et  aL  v«.  Wbitne  j  #1  nl 


and  account.  The  enumeration  was  not  pretended  to  be  com- 
plete ;  but  as  far  as  it  went,  it  was  possessed  of  reasonable  cer- 
tainty ;  and  the  imperfections  of  it  were,  by  the  very  terms  of 
the  assignment,  on  which  I  shall  immediately  comment,  authorized 
to  be  supplied.  For  myself,  I  can  perceive  no  legal  ground, 
upon  which  any  schedule  of  the  non-preferred  creditors  was  ne- 
cessary to  be  inserted  at  all.  It  might  be  convenient  for  the 
purpose  of  guiding  the  judgment  of  the  creditors,  but  as  all  are 
entitled  to  come  in,  any  omission,  if  not  fraudulent,  would  certain- 
ly not  prejudice  the  assignment  or  the  omitted  creditors.  The 
same  point  was  adjudged  in  WUt  vs.  Franklin  (i  Binn.  502), 
and  I  follow  with  undoubtmg  confidence  that  decision.  In  point 
of  fact,  the  schedule  has  since  been,  as  far  as  practicable,  com- 
pleted, whether  exactly  in  the  manner  prescribed  by  the  assign- 
ment, I  do  not  inquire,  because  nothing  material  in  this  case  turns 
upon  that  point. 

Then,  as  to  the  clauses  authorizing  additions  to,  and  amend- 
ments of,  these  schedules.  They  are  in  these  terms :  "  And 
whereas  it  is  the  wish  of  the  said  O.  F.  that  aU  his  creditors  may 
have  an  equal  opportunity  to  become  parties  hereto,  it  is  mutually 
agreed,  that  the  term  of  six  months  shall  be  allowed  for  all  per- 
sons creditors  of  the  said  €r.  F.  to  become  parties  to  these 
presents,  upon  the  express  condition,  however,  that  all  persons, 
whose  claims  are  not  mentioned  in  said  schedule  at  the  date  of 
these  presents,  shall  make  oath  before  a  suitable  magistrate  of  the 
truth  and  justice  of  said  claims,  tf  thereto  required  by  said 
trustee.  And  it  is  further  agreed,  that  such  alterations  and  ad- 
ditions may  be  made  in  and  to  said  schedules,  by  the  mutual 
consent  of  one  of  the  parties  to  each  part  of  these  presents,  as 
shall  be  necessary  for  a  more  perfect  and  correct  statement  of 
the  matters  and  things  thereb  contained." 

These  clauses  are  objected  to,  as  unreasonable,  and  therefore 
fraudulent :  first,  because  they  require  an  oath  to  be  made  by 
the  omitted  creditors  at  the  option  of  the  trustee  only,  and  not  of 
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the  creditors  generally,  and  tbattconsequently  fraudulent  claims  may 
be  admitted,  against  the  interests  of  the  other  creditors.  But  the 
trustee  must  be  presumed  to  act  honesdy,  and  does,  in  fact, 
covenant  with  all  the  parties  for  a  faithful  performance  of  his 
duties*  A  clause  reposing  confidence  in  him  in  discharge  of  his 
duties  can  siurely  not  be  deemed  fraudulent  from  that  fact  alone. 
If  the  selected  trustee  were  notoriously  insolvent,  or  of  bad 
character  (which  is  not  pretended  here),  such  a  clause  might  be 
deemed  an  auidliary  ground  for  presumpdve  fraud.  But  a  power 
of  this  nature  simply,  because  it  may  be  abused,  is  not  to  be 
deemed  unreasonable,  or  fraudulent.  If  under  it  a  person  were 
firaudulently  admitted  as  .a  creditor,  who  was  not  so  to  the  full 
amount,  such  an  act  would  be  utterly  void,  and  the  trustee  res- 
ponsible for  his  misconduct.  But  even  in  such  a  case  the 
assignment  would  not  be  avoided,  as  to  bond  fide  creditors,  by 
such  an  act.  It  would  remain  good  as  to  all  the  real  assenting 
creditors.  In  pomt  of  fact,  no  person  has  been  placed  on  the 
schedule,  who  is  quesdoned  as  a  band  fide  creditor. 

Then,  again,  it  is  objected  to  the  second  clause,  that  it  pro- 
vides an  unlimited  power  of  alterations  and  additions  by  the 
consent  of  the  debtor,  the  trustee,  and  any  one  of  the  other 
creditors.  This  power,  it  is  said,  is  so  susceptible  of  abuse,  that 
it  is  unreasonable  and  unjust,  and  therefore  fraudulent  in  point  of 
law*  It  puts  the  mass  of  creditors  completely  at  the  mercy  of 
any  one  creditor  acting  with  the  other  parties.  The  object  of 
this  power  is  obviously  to  carry  into  effect,  and  not  to  subvert, 
the  general  intent  of  the  assignment.  It  would  be  difficult,  if  not 
impracticable,  to  procure  an  assent  of  all  the  creditors  to  eveiy 
addition  of  a  new  person  to  the  schedules.  For  instance,  credi- 
tors under  twenty  dollars  are  ranked  as  preferred  creditors,  and 
the  mass  of  creditors  are  admitted  to  exceed  eighty.  It  would 
seem  unreasonable  to  require,  that  before  any  such  small  creditor 
could  be  admitted,  that  he  should  be  compelled  to  get  the  assent 
of  all  other  creditors,  who  were  parties  to  the  assignment.    It  is 
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natural  to  suppose,  that  neither  the  debtor  nor  the  trustee,  nor 
any  other  creditor  would  have  any  interest  to  swell,  by  fraud,  the 
list  of  these  small  creditors ;  and,  so  far  as  the  schedule  of  pre- 
ferred creditors  could  be  altered,  it  is  necessarily  confined  to  Urn 
class  of  small  creditors.  It  seems  to  me  rather  a  guard  upon 
the  admission  of  debts,  that  some  other  creditor  should  concur,  as 
well  as  the  debtor  and  trustee.  The  whole  argument,  indeed, 
rests  on  the  ground,  that  such  a  power  may  be  abused,  and  there- 
fore it  is  fraudulent  ab  initio.  If  abused,  I  think  the  fraud  would 
make  the  act  void ;  for  no  fraudulent  act  can  be  allowed  in  law 
or  equity  to  prejudice  the  rights  of  band  fide  creditors.  Nor  is 
the  power,  in  any  just  sense,  an  unlimited  power ;  for  it  is  only 
to  make  such  alterations  and  additions,  "  as  shall  be  necessary 
for  a  more  perfect  and  correct  statement  of  the  matters  and  things 
therein  contained.''  Neither  party  can  therefore  make  any  al- 
terations, which  should  be  a  fraud  upon  the  others.  My  judgment 
accordingly  is,  that  these  clauses  do  not  vacate  the  asagnment  in 
point  of  law. 

There  is  a  suggestion  thrown  out  under  this  head,  that  no  oath 
b  required  of  the  preferred  or  other  creditors,  whose  names  are 
mentioned  in  the  original  schedules.  But  this  is  no  badge  of 
fraud.  There  is  no  pretence  that  the  persons  so  named  are  not 
bona  fide  creditors,  and  an  oath,  as  to  subsequent  persons, 
might  be  proper  to  prevent  unjust  claims  by  such  persons.  It 
was  a  useful  precaution,  not  in  fraud,  but  in  favour  of  the  real 
creditors. 

3.  Another  exception  is,  that  there  is  a  reservation  of  the  ulti- 
mate surplus  to  the  debtor ;  and  this,  it  is  contended,  is  fraudulent 
But  what  is  the  nature  of  this  surplus,  as  it  stands  on  the  face  of 
the  assignment  ?  It  is  not  of  any  specific  sum  to  the  debtor, 
whether  his  debts  are  wholly  paid  or  not ;  but  of  such  surplus 
only  as  shall  remain,  after  indemnifying  and  paying  fully  all  the 
creditors,  who  shall  come  in  under  the  assignment.  There  is  no 
ground  for  saybg,  that,  if  all  his  debts  were  paid,  the  debtor  may 
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not  honestly  reserve  the  surplus  to  himself.    If  there  was  no  such 
express  reservation,  it  would  constitute  a  resulting  trust  by  mere 
operation  of  law.     If  all  the  creditors  should  not  choose  to  come 
in,  and  accept  the  terms  of  the  assignment,  there  must  necessa- 
rily arise  a  resulting  trust,  as  to  the  surplus,  in  favour  of  the 
debtor ;  and  the  charge  is  therefore  merely  an  expression  of  that, 
which  the  law  would  imply.     Now  what  is  there  fraudulent  in  all 
this  ?    The  creditors  are  at  liberty  to  come  in,  if  they  please ; 
if  they  do  not,  the  debtor  stipulates,  that  the  assignment  shall  not 
carry  the  whole  interest,  but  so  much  only,  as  is  necessary  to 
discharge  the  debts  of  the  assenting  creditors ;  and  the  residue 
remains  as  a  fund  for  the  payment  of  other  creditors,  if  they 
choose  to  attach.    It  is  not  held  by  a  secret  trust  for  the  benefit 
of  the  debtor,  but  avowed  to  be  a  surplus  belonging  to  him. 
The  non-assenting  creditors  are  not  defeated  or  delayed  of  their 
legal  remedy  for  this  surplus.    They  may  attach  it  by  a  trustee 
process,  and  appropriate  it  to  themselves,  as  the  debtor's  property. 
I  know  no  difference,  in  point  of  law,  between  such  a  case  and  a 
conveyance  of  property  to  particular  creditors,  &s  security  for 
their  debts,  with  a  liberty  to  sell  the  property,  and  to  pay  the 
surplus  to  the  debtor.    The  latter  has  never  been  deemed  frau- 
dulent, as  to  other  creditors.    The  like  objection  would  have 
lain  against  any  assignment  before  any  creditors  had  signed  it,  for 
until  they  had  signed,  there  would  be  a  resulting  trust  to  the 
debtor ;  and  yet  such  an  objecdon  has  never,  hitherto,  been  held 
valid  in  Massachtisetts  ;  and  elsewhere  it  would  obviously  not  be 
supported  upon  principles  of  the  common  law.    The  cases  cited 
at  the  bar  are  clearly  distinguishable.    The  principle  decided  in 
them  is  not  controverted ;  but  it  is  inapplicable  to  the  circum- 
stances of  this  case.    In  Burd  vs.  FUzsimmons  (4  Dallas^  76) 
there  was  a  trust  resulting  to  the  debtor  himself,  for  the  propor- 
tion of  all  such  creditors  as  should  not  agree  to  accept  [thereof 
within  nine  months.     This  was  deemed  by  a  majority  of  the 
Court  a  badge  of  fraud,  under  the  peculiar  circumstances  of  that 
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case.  But  several  other  grounds  were  assigned  for  the  decisioD 
by  the  Judges,  and  it  may  be  recollected,  that  the  case  turned 
upon  an  aggregate  of  reasons,  confirmatory  of  fraud.  In  Widgery 
vs.  HaskeU  (5  Mass.  R.  144)  there  was  a  concealed  trust,  inde- 
pendent of  the  trusts  expressed  in  the  deed  ;^  and  the  G>uit 
was  apparendy  influenced  in  its  deci^on  by  several  concurr^it 
grounds.  Ingraham  vs.  Geyer  (13  Mass.  R.  146)  seems  to 
have  turned  upon  the  point,  that  the  creditors  had  not  assented 
to  the  assignment.  But  if  they  did  not,  it  may  be  truly  said, 
that  the  Court  did  not  even  allude  to  the  reservation  of  the  sur- 
plus as  a  ground  of  judgment.  In  Marstan  vs.  Cobum  (17  Mass. 
R.  454)  the  attachment  was  before  the  assignment  was  executed 
by  the  creditors,  so  as  to  become  a  complete  conveyance.  In 
Harris  vs.  Sumner  (2  Pick.  129)  the  decision  rested  on  the 
reservation  of  a  gross  sum  in  favour  of  the  debtor  at  all  events, 
whether  all  his  debts  were  paid  or  not,  which  the  Court  thought 
a  fraud  upon  the  creditors.  In  Hyslop  vs.  Clarke  (14  Johns.  JR. 
458)  there  was  a  clause,  which  declared  the  trust  for  creditors 
void,  if  they  refused  to  assent  to  the  assignment,  and  reserved  an 
indefinite  right  to  the  debtor  to  declare,  in  future,  to  what  credi- 
tors it  should  be  paid,  and  this  was  deemed  a  fi^ud.  Austin  vs. 
BeU  (20  Johns.  R.  *442)  turned  upon  a  like  principle,  and  it 
contained  a  reservation  in  favour  of  the  debtor,  like  that  in  Burd 
vs.  Fitzsimmons.  In  Seaving  vs.  Brinkerhoof  (5  Johns.  Ch. 
329)  there  was  an  equally  obnoxious  clause.  No  cases  have 
been  cited  containing  broader  principles  against  reservations,  than 
the  foregoing,  and  none,  to  my  knowledge,  exist.  They  fail  to 
establish  the  plaintiffi'  ailment ;  and  although  there  is  no  case 
directly  in  point  the  other  way,  yet  it  can  scarcely  be  presumed, 
that,  if  such  a  resulting  trust  could,  in  all  cases,  avoid  the  deed, 
the  general  rule  would  not  have  been  laid  down  in  some  of  the 
numerous  contested  cases  of  assignments.    I  cannot  say,  that 

7  See  Jackson  vs.  Brushy  20  Johns.  JR.  5. 
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such  a  reservation  constitutes  per  se  a  badge  of  fraud ;  or  that  it 
ought  to  be  deemed  an  attempt  to  lock  up  the  property  from 
creditors,  if,  in  all  other  respects,  the  conveyance  be  free  of 
taint.^ 

Another  exception  is  to  the  effect  of  the  clause  for  the  credi- 
tors to  come  in  vnthin  six  months.  It  is  asked,  if  the  debtor  has 
a  right  to  lock  up  his  property  from  his  creditors  during  such  a 
period,  or  any  other,  which  he  may  choose.  In  all  cases  of  this 
nature,  a  reasonable  time  must  be  allowed  for  creditors  to  come 
in  under  any  assignment.  What  is  a  reasonable  time  is  matter 
dependent  upon  the  particular  circumstances  of  each  case.  A 
time  may  be  so  short  or  so  long,  as  justly  to  raise  a  presumption 
of  fraud.  It  is  not  suggested,  that  six  months  was  too  long  a 
time  with  reference  to  the  present  debtor's  afiairs ;  and  the  ar- 
gument, therefore,  goes  to  the  length  of  overturning  all  assign- 
ments containing  any  stipulation  for  time  for  creditors,  not  par- 
ties, to  come  in.  The  doctrine  to  this  extent  is  certainly  not 
maintainable. 

ft 

Another  exception  taken  is  to  the  stipulation  for  a  release,  as 
the  condition  upon  which  alone  the  creditors  can  take  any  thing 
under  the  assignment.  Such  a  stipulation  is  objected  to  as  fun- 
damentally fraudulent,  in  general  principles,  as  an  attempt  to  co- 
erce creditors  to  unjust  terms,  as  a  means  of  locking  up  the 
whole  property  from  the  creditors,  unless  they  choose  to  submit 
to  compound  for  their  debts  on  the  debtor's  own  terms.  The 
particular  stipulation  in  the  present  deed  is  also  objected  to,  as 
peculiarly  noxious.  To  understand  the  nature  of  the  latter  ob- 
jections, it  is  necessary  to  advert,  to  the  terms  of  the  assignment. 
It  purports  to  be  between  the  debtor,  the  trustee,  and  the  credi- 
tors, indorsers,  and  sureties  of  the  debtor.  It  recites  the  insol- 
vency of  the  debtor,  and  the  agreement  to  assign  his  property, 
and  in  consideration  thereof  the  creditors,  inc.  shall  release  unto 

8  Su  wakes  vs.  Ferris^  5  Johns.  R.  335.»Jlfttrray  ve.  BittgB^  15  JohnB* 
R.  571. 
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tlie  debtor  their  claiins  and  demands.  In  the  close  of  the  in- 
strument  occurs  the  clause  in  question.  "  The  several  persons, 
parties  of  the  second  and  third  part  hereof  [trustee  and  credi- 
tors], do  hereby  accept  tlie  said  granted  premises  in  full  payment 
and  satisfaction  and  discharge  of  all  claims  and  demands,  ac- 
tions and  causes  of  action,  which  they  now  have,  or  hereafter 
may  have,  by  reason  of  holding,  or  having  indorsed  said  notes 
or  bills,  or  otherwise  become  responsible  for  said  debts,  or  being 
otherwise  creditors  or  sureties,  as  set  forth  in  said  schedules, 
marked  A  &c  B,  and  that  they  will  not,  and  no  person  claiming 
under  them  shall  sue,  molest,  or  trouble  the  said  G.  F.  or  bis 
representatives,  for  or  on  account  of  the  same,  and  that  they  will 
save  harmless  and  indemnified  the  said  G.  F.,  his  heirs,  execu- 
tors, and  administrators,  against  all  claims  and  demands  which 
they,  or  any  person  claiming  under  them,  now  have,  or  hereafter 
may  have,  for  or  on  account  of  said  bonds,  notes,  bills,  and 
debts,  or  any  other  matter  or  thing,  from  the  beginning  of  the 
world  to  the  day  of  the  date  hereof" 

First,  it  is  said,  that  here  there  is  a  joint  covenant  of  indem- 
nity, and  not  a  several  covenant  by  each  creditor  for  himself; 
and  that  it  is  unreasonable  to  require  them  to  be  sureties  for  each 
other.  It  appears  to  me,  that  this  is  not  the  true  construction  of 
the  clause.  The  whole  must  be  taken  together  and  with  refer- 
ence to  the  manifest  intention  of  the  parties.  The  parties  seve- 
rally release,  and  the  covenant  of  indemnity,  following  in  the 
same  connexion  and  part  of  the  same  sentence,  must  be  deemed 
several  also.  The  words  are,  the  "  several  persons  "  do  accept, 
&UC.  and  that  "  they  will  not,  and  no  person  claiming  under  them 
shall  sue,"  Sic.  There  is  plainly  a  mistake  in  leaving  out  the 
proper  and  usual  words  of  covenant  before  the  latter  clause,  and 
such  a  construction  must  be  given  as  is  consistent  with  the  fair, 
presumed  intent.  There  are  here  no  words  of  joint  covenant ; 
"  they  "  must  have  for  its  antecedent  "  several  persons,"  and  if 
so,  nothing  is  clearer  than  that  the  covenant  is  several.     If  there 


OCTOBER  TERM,  ISaa  227 

Haisey  el  aL  vs,  Whitney  tt  al. 


was  not  so  strong  an  expression,  I  should  have  thought,  that  up- 
on common  principles  the  covenant  ought  to  be  construed  dis- 
iributively  and  not  jointly.® 

Secondly,  it  is  objected,  that  the  release  covers  not  only  all 
debts  and  demands  for  which  payment  and  indemnity  is  provid- 
ed, but  **  any  other  matter  or  thing  from  the  beginning  of  the 
world."  This,  it  is  said,  is  unreasonable  in  itself.  The  words 
are,  indeed,  as  broad  as  the  objection  states  them.  But  I  have 
very  great  doubts,  whether,  looking  at  the  antecedent  parts  of  the 
sentence,  a  court  of  law  would  not  restrain  the  meaning  to  those 
claims  which  are  positively  released  and  covenanted  not  to  be 
sued  for,  and  especiadly  as  the  assignment,  in  one  of  its  recitals, 
cx>mprises  the  consideration  to  such  a  release.  Words  of  this 
nature  are  often  found  in  common  releases.  But  they  have  been 
generally  restrained  to  the  subject  matter  on  which  the  parties 
acted.  I  have  no  doubt  that  a  court  of  equity  would  so  restrain 
them  in  this  case.  It  does  not  appear  to  me,  that  they  ought  to 
be  construed,  as  intentionally  demanding  a  release  of  any  claims 
which  were  not  to  be  compensated  for.  But  if  they  do,  as  none 
other  are  shown  to  exist,  it  would  be  hard  to  infer  a  fraudulent 
intent  from  what  was  undoubtedly  the  phrase  of  the  scrivener. 

A  far  more  difficult  question  is  that  presented  by  the  consider^ 
ation,  whether  a  debtor  can  rightfully  stipulate  for  a  release  from 
his  creditors,  as  the  condition  of  yielding  up  his  property  to  them. 
I  am  aware,  that  it  may  be  said,  that  the  property  may  be 
reached  by  a  trustee  process,  so  that  it  cannot  be  absolutely 
locked  up  from  his  creditors.  But  the  question  never  can  be, 
whether  a  remedy  exists  for  the  creditors,  but  whether  the  debt- 
or has  not  endeavoured  fraudulently  to  delay  or  defeat  them. 
This  objection  has  struck  me  to  be  of  great  force,  and  I  have 
paused  upon  it  with  no  small  hesitation  of  opinion.  Where  a 
debtor  assigns  all  his  property  for  the  benefit  of  all  his  creditors, 

d  Com.  Dig,  Covenant^  Z>.  2.— 1  Saund*  154,  note* — Emsi  vs.  Bariky 
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without  Stipulating  for  any  favour  to  himself,  he  cannot  be  said 
to  lock  up  bis  property  from  his  creditors.  The  most  that  can 
be  said  is,  that  he  locks  it  up  from  one,  by  giving  it  uncondition- 
ally to  all.  But  where  he  stipulates  for  a  release,  he  surrenders 
nothing  except  upon  his  own  terms.  He  attempts  to  coerce  his 
creditors  by  withholding  from  them  all  his  property,  unless  they 
are  willing  to  take  what  he  pleases  to  give,  or  is  able  to  give,  in 
discharge  of  their  debts.  This  is  certainly  a  delay,  and  if  the  as- 
signment be  valid,  to  some  extent  a  defeating  of  their  rights.  It 
is  not  sufficient  to  say,  that  it  is  a  proposition  to  creditors ;  so 
would  be  a  condition  by  the  debtor  to  receive  a  gross  sum.  The 
object  and  nature  of  the  proposition  are  to  be  considered,  in  or- 
der to  decide,  whether  it  be  fraudulent  or  not.  Has  it  not  a  ten- 
dency to  obstruct  the  common  rights  of  the  creditors?  Is  not 
its  design  to  prevent  creditors  from  receiving  compensation  out  of 
the  debtor's  property,  without  yielding  up  some  portion  of  their 
debts,  and  conferring  on  him  a  substantial  benefit,  whicn  he  has 
no  legal  claim  to  demand  ?  In  Seaving  vs.  Brinkerhoof  (5  Johns. 
Ch.  R.  329),  where  there  was  an  assignment  of  real  estate  (not 
purporting  to  be  all  the  estate  of  the  debtor)  for  the  use  of  all 
the  creditors,  upon  the  condition  of  their  executing  a  release,  that 
very  learned  judge,  Mr.  Chancellor  Kentf  held,  that  die  ass^- 
ment  was,  on  that  account,  fraudulent  and  void,  and  that  the  con- 
dition was  oppressive,  and  without  any  colour  of  justice,  as  the 
assignment  was  not  of  all  the  property  of  the  debtor,  but  only  of 
a  part.  The  reasoning  of  die  Court  in  Hyshp  vs.  Clarke 
(14  Johns.  R.  459),  though  the  case  itself  was  distingushable 
from  the  present,  is,  as  far  as  it  goes,  strong  against  such  a  stipu- 
lation, where  the  assignment  is  of  all  the  property.  That  case 
and  its  reasoning  met  the  entire  approbation  of  Chief.  Justice 
Spenser,  in  his  able  op'inion  in  Austin  vs.  BeU  (20  Johns.  R. 
442) ;  and  on  that  occaaon  the  latter,  in  behalf  of  the  Court, 
declared,  ^'  that  a  deed,  which  does  not  fairly  devote  the  property 
of  a  person  overwhelmed  with  debt  to  the  payment  of  creditors. 
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but  reserves  a  portion  to  himself,  unless  the  creditor  assent  to 
such  terms  as  he  shall  prescribe,  is  in  law  fraudulent  and  void,  as 
against  the  statute  of  frauds,  being  made  with  intent  to  delay, 
binder,  or  defraud  creditors  of  theh*  just  and  legal  actions." 
Had  the  Court  considered  the  principle  fully  adopted  and  recog- 
nised in  Seavifig  vs.  Brinkerhoof  (5  Johns.  Ch.  R.  329),  and  Burd 
vs.  Smiih  (4  Ddl.  76).  Tried  by  this  principle,  the  stipulation 
in  the  present  case  would  make  the  assignment  utterly  void, 
for  the  surplus,  after  payment  of  the  assenting  creditors,  is  to  go 
to  the  debtor.  The  question  is  not  (I  repeat  it),  and  cannot  be, 
whether  there  may  not  be  some  remedy  for  the  creditors  to  in- 
tercept the  surplus,  but  whether  the  intent,  apparent  upon  the 
deed  itself,  be  not  to  coerce  them  to  a  setdement  by  embarrass- 
ing or  delaying  their  remedy.  Such  an  intent  is  of  itself  ille- 
gal. In  examining  the  Massachusetts  Reports^  the  point  does  not 
appear  to  have  met  with  any  direct  decision.  In  Widgery  vs. 
HaskeB  (5  Mass.  R.  144),  Ingraham  vs.  Geyer  (13  Mass.  R. 
146),  and  Hcarris  vs.  Sumner  (2  Pickerings  129),  there  are  in- 
timations, which  might  weU  lead  one  to  doubt,  if  the  Court 
were  prepared  to  admit  the  validity  of  such  a  stipulation.  On 
the  other  hand,  in  Hatch  vs.  Smith  (5  Mass.  R.  42),  there  was 
a  stipulation  for  a  release,  and  no  exception  was  taken  to  it, 
though  the  cause  was  contested  by  very  eminent  counsel.  The 
case  turned  indeed,  in  the  judgment  of  the  Court,  upon  a  point 
somewhat  more  close,  for  the  creditors,  to  an  amount  beyond 
the  property  conveyed,  agreed  to  the  deed,  before  it  was  ex- 
ecuted by  the  debtor,  and  the  assignment  was  upheld.  Then, 
again,  in  Uastitigs  vs.  Baldunn  (17  Mass.  R.  552),  where  the 
assignment  was  held  not  to  be  fraudulent,  we  are  now  told  by  the 
counsel,  that  there  was  such  a  stipulation,  although  it  is  omitted 
in  the  report,  no  question  having  been  raised  on  that  point.  Yet 
doubtless,  if  the  Court  had  thought  such  a  stipulation  per  se 
fraudulent,  that  was  as  fit  a  case  as  could  arise,  for  the  applica- 
tion of  the  principle.    The  decisions  in  Massachusetts^  therefore, 
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leave  the  question  in  equilibrio.  But  when  we  take  into  con- 
sideration the  great  length  of  time,  during  which  stipulations  of 
this  nature  have  prevailed  in  this  state,  without  objection,  there  is 
much  reason  to  believe,  that  the  profession  have  deemed  the  law 
settled  in  favour  of  the  debtor  on  this  point. 

Then,  on  the  other  hand,  in  Lippincoti  vs.  Barker  (2  Binn. 
174),  where  the  direct  point  arose,  it  was  settled,  that  a  stipula- 
tion for  a  release  v^s  not  fraudulent.  The  reasoning  of  the 
Court  is  limited,  indeed,  to  the  circumstances  of  that  particular 
case,  but  it  would  be  difficult  not  to  perceive,  that  it  naturallj 
reaches  further.  I  find  also,  that  my  brother,  Mr.  Justice  Wash- 
ingtofij  in  Pierpont  vs.  Lard,  in  1820,  is  reported  to  have  held, 
that  an  assignment  in  trust,  for  the  benefit  of  such  creditors  as 
should  release  their  debts,  is  founded  upon  a  sufficient  consider- 
ation in  law.^^  The  case  is  not  in  point,  but  it  was  probably 
decided  on  the  general  principle.  There  is,  however,  a  case  in 
England  directly  in  point.  It  is  The  King  in  aid  ofBraddock 
vs.  Watson  (3  Price,  6),  where  the  very  exception  was  taken  by 
counsel,  and  the  assignment  was  held  good  by  the  Court  of  Ex- 
chequer against  the  claim  of  the  Crown  itself. 

The  weight  of  authority  is  then  in  favour  of  the  stipuIatioD, 
for  the  decisions  in  New  York  did  not  turn  upon  the  naked 
point  of  a  release,  but  upon  that,  as  incorporated  into  a  peculiar 
trust.  I  am  free  to  say,  that,  if  the  question  were  entirely  new, 
and  many  estates  had  not  passed  upon  the  faith  of  such  assign- 
ments, the  strong  mclination  of  mind  would  be  against  the  validi- 
ty of  them.  As  it  is,  I  yield,  without  reluctance,  to  what  seems 
the  tone  of  authority  in  favour  of  them. 

If  the  result  had  been  different,  this  assignment  would  have 
been  void  in  toto,  for  it  could  not,  where  the  fraud  was  apparent 
on  the  face  of  the  deed,  be  good  in  favour  of  any  of  the  creditors 
who  had  signed  it.    They  must,  under  such  circumstances,  be 
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deemed  conusant  of,  and  participators  in  the  unlawful  object* 
The  doctrine  in  Hyslop  vs.  Clarke  (14  Johns.  JR.  468),  and 
Harris  vs.  Sumner  (2  Pick.  129),  on  this  point,  is  sound  and 
wholesome.  I  should  apply  to  other  parties  the  rule  there  ap- 
plied to  the  trustee. 

Another  exception  is,  that  as  the  assignment  has  not  been 
signed  by  all  the  creditors,  it  is  void,  for  the  parties  did  not  in- 
tend it  should  have  a  partial  operation.  If  indeed  there  had 
been  any  provision  in  the  deed,  or  any  settled  collateral  agree- 
ment, that  it  should  be  void,  unless  all  the  creditors  assented, 
the  objection  would  be  fatal.  But  the  assignment  admits  of  no 
such  interpretation  ;  and  there  is  no  evidence  aliunde  to  support 
it.  The  design  was  to  allow  all  the  creditors  to  come  in  with- 
in six  months ;  but  if  they  did  not,  then  those  who  became  par- 
ties were  to  receive  their  debts,  and  the  surplus  only  was  to  go 
to  the  debtor. 

These,  I  believe,  are  all  the  exceptions  which  have  been  urged 
against  the  validity  of  the  assignment ;  and  they  are  overruled. 
It  remains  only  to  notice  two  points  of  a  subordinate  character. 
The  first  is,  that  the  trustee  can  only  retain  for  debts  actually 
due  to  the  creditors  at  the  time  of  the  attachment,  and  not  for 
legal  liabilities,  though  provided  for  by  the  assignment.  It  is 
sufficient  to  say,  that  this  position  cannot  be  maintained.  The 
assignment  is  just  as  valid  a  security  for  liabilities  to  indorsers, 
&c.  as  for  debts.  Stevens  vs.  Bell  (6  Mass.  R,  338)  is  in  point, 
if  indeed  so  clear  a  principle  requires  support.  The  next  is, 
that  several  of  the  creditors,  who  have  signed  and  sealed  the 
assignment,  being  partners,  have  executed  it  with  a  single  seal,  io 
the  name  of  the  firm  and  partnership,  and  not  in  the  individual 
names  of  the  partners,  which  is  inoperative  in  law ;  and  so  far 
as  their  claims  go,  they  must  be  deducted  from  the  amount  to  be 
retained  by  the  trustee.  It  is  generally  true,  that  one  partner 
cannot  bind  another  by  deed  without  his  consent.  But  one 
partner  is  competent,  in  his  own  name,  or  in  the  name  of  the 
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firm,  to  release  a  debt ;  and  for  the  same  reason  he  may  enter 
into  a  compoation,  and  execute  such  an  assignment  as    the 
present,  and  it  will  be  a  release  of  the  debt.    A  signature  and 
sealing  in  the  name  of  the  firm,  with  a  single  seal,  is  good,  and 
binds  all  the  partners,  who  are  present,  or  assent  to  the  execu- 
tion.   If  none  but  the  executing  partner  assent,  it  is  still  valid  to 
release  the  debt,  and  bind,  in  this  respect,  the  rights  of  the 
firm.    The  authorities  fully  establish  these  principles,  and  tbej 
are  decisive  against  this  objection.^ 

Upon  the  whole,  the  assignment  is  sustained  as  good  in  point 
of  law,  and  the  trustee  is,  upon  the  disclosure,  entitled  to  his 
discharge. 


United  States 

vs. 

WiNSLow  Curtis,  alias  Sylvester  Colston, 

Under  the  statute  of  1790^  eft.  9, }  28,  which  requires,  that  on  capital  cases  a  copy 
of  the  indictment,  &c,  should  be  delivered  to  the  prisoner  two  entire  days  before 
the  trial,  the  word  '*  triaT*  means  the  trying  the  cause  by  the  jury,  and  not  the 
arraignment  and  pleading  preparatory  to  such  trial  by  the  jury. 

iNDicTirENTs  for  the  murder  of  Edward  Selfridge^  on  the  high 
seas,  on  the  28th  of  August,  1826.  Plea,  not  guilty.  After  a  verdict 
of  guilty,  Jarvis  and  Durdap^  counsel  for  the  prisoner,  moved 
in  arrest  of  judgment,  and  also  for  a  new  trial,  because  no  copy 
of  the  indictment  was  furnished  two  days  before  the  prisoner's 
arraignment  and  pleading,  according  to  the  statutes  of  1790, 

11  WaUon^  Part.  cfuA^p.  225.— Piertfon  vs.  Hooker^  3  Johm.  K  68.— 
Ludlow  vs.  Sinumd,  2  Cam,  En.  1. — Mackay  vs.  Bhadgood,  9  Johns.  R. 
285. — BuUdey  vs.  Dayton^  14  Johns  R,  *^7. — Bruen  vs.  Marquandy 
17  Johns.  JR.  5&^Scimon  vs.  DaviSy  4  Binn.  d75.— Ball  vs.  Dungier- 
vilky 4  T.jR. 3ia 
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eft.  9,  ^  29.  The  motions  were  argued  at  length  by  them,  and 
replied  to  by  Blake^  District  Attorney,  for  the  United  States. 

The  arguments  are  so  fully  considered  by  the  Court,  that  it  is 
unnecessary  to  repeat  them* 

The  council  for  the  prisoner  cited  Stat.  7  Witt.  3,  ch.  3,  ^  3, 
7;  1  Ann.  ch.  31,  §  10;  1  Burr.  643;  Doug.  690;  JP(wter, 
Cr.  Law,  230 ;  I  Ckitty,  Crim.  Law,  329,  330,  422  [404, 
405] ;  Statute  of  1790,  ch.  9,  y  I ;  Foster,  Cr.  L.  1 ;  2  Mass. 
R.  303.  The  counsel  for  the  United  States  cited  4  Bl.  Com. 
322,  350 ;  and  2  Mass.  R.  303. 

The  opinion  of  the  Court  upon  these  motions  was  afterwards 
delivered  in  substance  as  follows. 

Stort  J.  If  the  Court  entertained  the  slightest  doubt  upon 
the  present  question,  as  it  is  a  capital  case,  we  should  talce  further 
time  for  deliberation.  But  having  carefully  examined  all  the 
authorities  which  have  been  cited,  and  deliberately  considered 
them,  I  shall  now  proceed  to  state  the  opinion  which  we  have 
formed. 

The  point  submitted  is,  that  the  prisoner  was  entitled  of  right 
to  a  copy  of  the  indictment,  two  days,  at  least,  before  his  arraign- 
ment thereon ;  that  no  copy  was  in  fact  furnished  him,  until  afier 
his  arraignment ;  and  that  this  omission  now  entitles  him  to  have 
a  new  trial,  or  to  have  the  judgment  arrested.  In  point  of  fact 
the  prisoner  was  arraigned,  and  pleaded  not  guilty,  before  the 
District  Judge,  on  the  29th  day  of  November  last ;  and  at  the 
same  time,  at  hb  request,  counsel  were  assigned  to  him  by  the 
Court,  and  he  selected,  on  that  occasion,  the  gendemen  who  so 
ably  defended  him  at  the  trial.  From  various  causes  the  trial 
was  postponed  until  the  1 5th  day  of  December  instant ;  and  when 
the  prisoner  was,  at  that  time,  about  to  be  put  on  trial,  he  object- 
ed, that  he  had  not  received  a  copy  of  the  indictment  until  the 
day  preceding ;  and,  at  his  suggestion,  the  trial  was  then  postponed 
until  the  19tii  day  of  the  mouth,  to  enable  him  to  make  more 
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thorough  preparations  for  the  trial.  No  suggestion  was  made  at 
that  time  of  a  dedre  to  retract  his  plea ;  nor  waj  hint  of  the  ob- 
jection since  raised,  that  he  ought  to  have  received  a  copy  of  die 
indictment  before  his  arraignment ;  nor  that  he  desired  to  have  a 
new  arraignment*  At  the  trial  no  such  objection  was  raised  be- 
fore the  jury  was  sworn ;  nor  indeed  vras  the  objection  stated, 
until  all  the  evidence  was  fully  gone  through,  and  the  counsel, 
closing  for  the  prisoner,  was  about  to  finish  his  argument.  He 
then  contended,  that  the  objection  was  fatal  to  the  trial,  and  the 
prisoner  was  entided  to  a  verdict  of  acquittal.  The  Court  im- 
mediately suggested,  both  to  the  prisoner  and  to  his  counsel,  that 
if  the  prisoner,  even  at  that  dme,  was  desirous  to  retrace  his  steps, 
and  withdraw  the  cause  from  the  jury,  and  to  be  arraigned  anew, 
after  receiving  a  copy  for  two  or  more  days,  there  would  be  no 
objection  on  die  part  of  the  Court,  whatever  might  be  their  opin- 
ion of  the  law  of  the  point,  to  allow  him  that  indulgence.  Bodi 
the  priscmer  and  his  counsel  declined  the  ofier,  sad  put  the  pri- 
soner upon  his  legal  rights,  without  intending  to  waive  any  of 
them  in  the  present  posture  of  the  cause.  Under  these  circmo- 
stances  the  Court  have  a  right  to  conclude,  that  no  actual  pre- 
judice has  been  intended,  or  has  in  fact  occurred  to  the  prisoner  ; 
diat  the  slip,  if  any,  was  whoDy  without  modve ;  and  that  the 
point  is  one  to  be  decided  as  of  mere  strict  right.  It  has  in  fact 
been  so  argued  at  the  bar ;  and  certainly  if  well  founded,  and 
the  prisoner  is  now  entided  to  the  benefit  of  it,  however  formal 
or  inconsequential  the  error  may  seem  to  the  merits  of  the  case^ 
he  may  now  demand  from  the  Court  its  full  legal  efi^ct 

The  argument  proceeds  upon  the  foundadon  of  being  fuBy 
sustained  by  the  29di  section  of  the  crimes  act  of  1790,  c&.  9. 
That  section  declares,  ^^  that  any  person  who  shall  be  accused 
and  indicted  of  treason,  shall  have  a  copy  of  the  indictment  and 
a  list  of  the  jury  and  witnesses  to  be  produced  on  ike  trial  for 
proving  the  said  mdictment,  mentioning  the  names  and  places  of 
abode  of  such  witnesses  and  jurors,  delivered  unto  him  at  least 
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tiiree  entire  days  h^ore  he  shall  he  tried  far  the  same  ;  and  in 
other  capital  offences  shall  have  such  copy  of  the  indictment  and 
list  of  the  jury,  two  entire  days  at  least  befare  the  trial.  And 
that  every  person^  so  accused  and  indicted  for  any  of  the  crimes 
afi>resiud|  shall  be  allowed  and  admitted  to  make  his  defence  by 
counsel  learned  in  the  law ;  and  the  Court,  before  whom  such 
person  shall  be  tried,  or  some  judge  thereof,  shall,  and  they  are 
hereby  authorized  and  required,  immediately  upon  his  request, 
to  assign  to  such  person  such  counsel,  not  exceeding  two,  as 
such  person  shall  desire,''  &;c.  Sec. 

This  beii^  a  statute  of  our  own  government,  it  is  doubtless  the 
right  and  duty  of  the  Court  to  give  it  .a  sound  and  reasonable 
construction,  according  to  the  true  import  of  its  terms.  But  in 
^vmg  such  construction  it  is  highly  proper  to  consider  what  has 
been  the  construction,  if  any,  put  upon  like  words  by  other 
Courts,  and  especially  by  the  judges  of  England,  from  which 
country  we  derive  our  notions  of  the  commcm  law^  and  much 
of  our  jurisprudmice. 

The  question  is,  what  is  meant  in  this  statute  by  the  words 
'^  before  he  shall  be  tried,"  and  *^  before  the  trial,"  for  they  are 
doubtless  equivalent.  Do  they  mean,  that  the  copy  shall  be  de- 
livered two  days  before  the  jury  is  sworn  to  try  the  cause  upon 
the  issue  of  fact ;  or  do  they  mean,  before  the  parQr  is  arraigned 
on  the  indictment  and  put  to  plead,  and  before  it  is  ascertained, 
whether  by  his  plea  there  will  be  a  trial  by  jury  or  not  i 

I  will  state,  in  the  first  place,  what,  in  the  opinion  of  the  Court, 
would  be  the  true  construction  of  the  statute,  supposing  the  point 
were,  for  the  first  time,  suggested  for  argument;  and  in  the 
next  place,  how  far  that  construction  is  affected  by  any  EngliJi 
authorities.  And  we  are  clear  in  (q)inian,  that,  upon  the  statute 
itself,  the  true  meaning  is,  that  the  copy  should  be  delivered  two 
days  before  the  cause  is  tried  by  the  jury,  and  not  before  the 
party  is  arraigned  on  the  mdictment. 
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The  reasons,  that  lead  us  to  this  coDclusion,  are,  first,  that 
this  is  the  natural  exposition  of  the  intent  and  object  of  the  enact- 
ment ;  and,  secondly,  that  it  is  the  legal  and  technical  meaning 
of  the  word  ^  tridy"  in  the  sense  of  the  common  law.  It  is  ad- 
mitted, that  the  legislature  may  use  technical  words  in  an  un- 
technical  sense  $  and,  when  fix)m  the  context  this  is  ascertained, 
it  is  the  duty  of  the  Court  to  construe  the  words  according  to  the 
legislative  intent.  It  is  equally  its  duty  to  follow  such  intent, 
when  the  legislature  uses  untechnical  words  in  a  technical  sense. 
In  each  case,  indeed,  the  duty  of  the  Court  is  the  same,  to  cany 
into  efi^t  the  object  of  the  legislature,  so  far  as  it  is  expressed, 
and  to  give  a  suitable  exposition  of  the  terms,  according  to  the 
fair  import  of  the  language.  But  where  the  legislature  uses 
words,  which  have  an  appropriate  sense  in  the  common  law,  that 
sense  is  supposed  to  be  the  one  intended  by  the  legislature,  udt 
less  the  context  shows,  that  a  difierent  sense  was  in  fact  intended. 

Now,  in  the  sense  of  the  common  law,  the  arraignment  of  the 
prisoner  constitutes  no  part  of  the  trial.  It  is  a  preliminary  pro* 
ceeding ;  and  unul  the  party  has  pleaded,  it  cannot  be  ascertain- 
ed, whether  there  will  be  any  trial  or  not.  The  elementaiy 
books  are  full  to  this  purpose.  Mr.  Jusdce  Bhchtone^  m  the 
passage  cited  at  the  bar  (whicli  is  a  mere  transcript  from  Lord 
HaU\  says,  ^^  to  arraign  is  nothing  else,  but  to  call  the  prisoner 
to  the  bar  of  the  Court  to  answer  the  matter  charged  upon  him 
by  the  indictment."  ^  If  upon  the  arraignment  the  prisoner  pleads 
guilty,  there  can  be  no  trial  at  aD ;  for  there  remams  no  fact  to 
be  tried ;  the  i;ri]ole  chaise  of  the  indictment  is  admitted,  and 
nothing  remsuns  but  to  pass  the  proper  judgment  of  the  law  up- 
on the  premises.  The  same  may  be  said  as  to  other  pleas,  as 
a  pardon,  auter  fois  convict  or  acquit,  which,  if  admitted,  super- 
sede any  trial.  Indeed,  the  very  forms  of  the  proceeding  upon 
the  arraignment  are  so  complete  evidence  of  the  legal  meaning 
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of  a  trial,  that  of  themselves  they  are  decisive.  When  the  pri- 
soner, upon  his  arraignment,  pleads  not  guilty,  he  is  then  asked, 
how  he  will  be  tried,  and  the  response,  in  case  of  a  trial  by  ju- 
ry, is,  that  he  will  be  tried  by  God  and  his  country.^  '<  When, 
therefore,"  says  Mr.  Justice  EUtchtwie^  ^<  a  prisoner,  on  his  ar- 
raignment, has  pleaded  not  guSUy,  and  for  his  trid  hath  put 
himself  upon  the  country,  which  country  the  juiy  are,  the  sheriff 
of  the  county  must  return  a  panel  of  jurors,"  be.  &c.^  So  Lord 
Ebie  says,  '^  after  the  prisoner  hath  pleaded  and  put  himself  up- 
on Uie  country,  the  next  thing,  in  order  of  proceeding,  is  the 
trial  of  the  ofiender."  ^  And  Sir  Michael  Foster^  in  treatbg  on 
the  subject,  in  the  very  paragraph  preceding  that  cited  at  the 
bar,  says,  he  will  range  the  proceedings  under  Uie  following 
heads :  ^^  What  privileges  the  prisoner  is  entitled  to,  and  what 
is  incumbent  on  him  previous  to  the  trials  and  \^at  during 
Ae  trial ;^^  and  under  the  former  he  places  all  the  privileges 
of  a  copy  of  the  indictment  and  list  of  jurors,  &c.  allowed  by 
the  law  of  England  in  cases  of  high  treason.  And  the  like  dis- 
tinction between  the  arraignment  and  trial  was  taken  in  Layer^s 
case  in  1772 ;  *  and  is  universally  recognised.  The  very  form,  too, 
of  calling  the  prisoner,  when  he  is  to  be  put  on  his  trial  by  the  jury, 
shows  the  legal  sense  of  the  terms.  He  is  then  told  by  the  clerk, 
in  the  language  of  the  law,  that  he  is  now  set  at  the  bar  to  be 
tried,  and  he  is  to  make  his  challenges  before  the  jurors  are 
swom.^  In  short,  so  far  as  authorities,  or  reasonbg,  or  forms  go, 
there  can  be  no  legal  doubt,  that  by  the  term  ^^ trial"  is  gene- 
rally intended,  in  the  law,  die  actual  trial  of  the  prisoner  by  the 

^ICMUy,  Chin.  JLiie,  417. 
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jury.  The  coostitution  of  the  United  States^  too,  ia  the  sixth 
amendment,  which  provides,  that  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  jury,  manifestly  uses  the 
term  in  the  same  sense ;  and  mdeed  it  pervades  the  general  struct 
ture  of  our  laws. 

There  is  not  the  slightest  reason,  in  our  judgment,  for  presuo>- 
ing  that  Congress,  in  this  section  of  the  act  of  1790,  used  the 
term  in  any  different  or  wider  sense.  On  the  contrary,  every 
portion  of  its  language  is  entirely  consistent  with,  and  supports 
this  construction.  The  object  of  the  legislature  was  to  enable 
the  party  to  make  his  defence  in  the  best  and  most  perfect  man- 
ner. Not  only  is  a  copy  of  the  indictment,  but  a  list  of  &e  wit- 
nesses in  treason,  and  a  list  of  the  jurors  in  all  capital  cases,  to 
be  delivered  to  the  prisoner.  But  unless  he  has  already  been 
arraigned,  and  has  pleaded,  how  can  it  be  supposed,  that  witness- 
es or  jurors  can  be  necessary  ?  The  witnesses  can  only  be  heard 
upon  an  issue  of  fact ;  and  the  jury  can  only  try  an  issue  of 
fact.  Until,  therefore,  there  has  been  an  arraignment  and  plea, 
on  which  a  trial  may  be  had,  it  would  hardly  seem  worthy  of 
legislative  interposition  to  prescribe  the  delivery  of  a  list  of  wit- 
nesses or  of  jurors.  If,  then,  the  natural  interpretation  of  the 
clause,  so  far  as  witnesses  and  jurors  are  concerned,  is,  that  the 
list  should  be  delivered  tliree  or  two  days  before  the  time 
of  the  actual  trial  by  the  jury,  the  same  inter[Mretation  must  be 
applied  to  the  copy  of  the  indictment ;  for  the  same  language,  in 
the  same  connexion,  is  applied  to  both. 

It  has  been  said,  that  a  copy  of  the  indictment  may  be  impor- 
tant, in  some  cases,  to  enable  the  prisoner  to  plead.  Without 
question  it  may  be  so ;  but  in  such  cases  be  would,  upon  the 
ordinary  principles,  be  entided  to  a  copy  for  that  purpose.  Even 
in  Enghndj  where  no  copy  is  provided  for  in  any  capital  trials, 
except  for  treason,  it  is  not  uncommon  to  grant  the  prisoner  a 
copy  at  his  request,  where  it  is  shown  to  be  important  to  bis 
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pleading  or  defence.®  But  it  is  one  thing  for  the  legislature  to 
prescribe  a  thing,  as  a  matter  of  right,  in  all  cases  before  arraign- 
ment and  pleading ;  and  quite  another  thing,  to  grant  it  as  a  mat- 
ter of  fiur  discretion,  m  the  course  of  judidal  proceedings,  where 
it  may  further  public  justice. 

It  has  been  further  said,  that  a  copy  of  the  indictment  can  be 
of  DO  use,  unless  for  the  purpose  of  pleading.    But  this  is  cer- 
tainly a  mistake.    It  is  of  great  importance  to  ascertain,  in  many 
cases,  the  precise  form  of  the  charge  in  order  to  shape  the  evi- 
dence, so  as  to  meet  it,  or  to  disprove  the  material  allegations. 
In  indictments  for  treason,  the  overt  acts  must  be  laid  in  the  in- 
dictment, and  it  is,  or  may  be,  of  the  very  highest  importance 
to  the  prisoner  to  know  the  precise  form  of  every  charge  of  this 
nature,  so  vital  to  the  indictment.    The  same  thing  may  be  said, 
in  many  cases,  of  homicides,  as  to  the  manner  of  the  death,  the 
instrument  which  inflicted  it,  and  the  place  where  done,  Sec.    If, 
in  a  case  of  murder,  the  means  of  the  death  are  not  proved  by 
the  evidence,  substantially,  as  laid  in  the  indictment,  the  party  is 
entitled  to  an  acquittal.    If,  for  instance,  the  death  in  the  present 
case  had  been  laid,  in  the  indictment,  to  have  been  by  drowning 
only,  and  not  by  a  hatchet,  and  the  proof  had  established  the 
latter  mode  of  death,  the  prisoner  must  have  been  acquitted. 
So  where  the  indictment  alleges  the  offence  to  be  committed  on 
the  high  seas,  this  is  vital  to  the  jurisdiction  of  the  Court  in  many 
cases ;  so  that,  if  not  substantially  proved,  the  indictment  fails, 
even  though  the  place  may  be  within  the  general  admiralty  juris- 
diction.    Some  crimes  by  statute  are  only  punishable  when  com- 
mitted on  the  high  seas^  and  some  are  punishable  when  com- 
mitted in  any  other  place  within  the  admiralty  jurisdiction.    The 
disdnction  may  often  be  most  material  to  the  defence  at  the  trial* 
It  cannot,  then,  be  admitted  for  a  moment,  that  in  a  capital  case 
a  copy  of  the  indictment  may  not  essentially  aid  the  prisoner  in 
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his  defence,  both  in  point  of  merits  and  legal  exceptions*  It  can 
rarely  happen,  that  the  want  of  a  copy  at  the  time  of  arraign- 
ment can  prejudice  the  prisoner,  because  it  must  be  presumed, 
that  every  Court,  solicitous  for  justice,  will  grant  a  copy,  and 
delay  the  pleading  for  a  reasonable  time,  to  enable  the  party  to 
avail  himself  of  all  his  rights.  In  point  of  fact,  in  criminal  cases, 
few  defences  do  arise,  of  which  the  prisoner  has  not  the  full  bene- 
fit under  the  plea  of  not  guilty  ;  and  other  pleas  are  of  rare  oc- 
currence. 

Such  is  a  summary  of  the  reasomng,  which  induces  the  Court 
to  declare,  that  if  the  point  were  entirely  new,  it  would  feel 
bound  to  decide,  that  the  true  construction  of  the  statute,  ^diether 
considered  upon  its  obvious  terms,  or  btent,  requires  that  the 
copy  of  the  indictment  should  be  delivered,  two  days  at  leasts  not 
before  the  arraignment  of  the  prisoner,  but  before  Us  trud  by  the 
jury. 

But  in  cases  of  this  sort,  the  Court  will  listen  to  the  opinions 
expressed  on  like  occasions,  by  other  judicial  tribunals,  with  the 
most  anxious  attention  ;  and  if,  upon  similar  words  m  any  statutes 
having  similar  objects,  a  different  construction  has  been  maintain- 
ed, and  acted  upon,  it  ought  to  have  very  great  weight  here. 

Let  us  see,  then,  how  the  case  stands  upon  the  statutes  and 
authorities  cited  at  the  bar.  The  statutes  cited  are  the  statutes 
of  7  n^.  3,  dl.  3,  ^  1 ;  and  7  Anne^  ch.  21,  ^  J 1,  respecting 
trials  for  treason.  Before  I  proceed  to  comment  on  them, 
I  would  state,  that  the  latter  section  (11th  of  7  Anne^  eh.  3),  on 
which  so  much  reliance  has  been  placed,  is  a  mere  supplement 
to,  and  not  a  total  repeal  of,  the  former.  It  authorizes  a  list  of 
the  witnesses  to  be  delivered,  which  was  not  provided  for  by  the 
statute  of  7th  of  WiUiam  ;  and  requires  that  the  list  of  jurors 
should  be  delivered  ten  days  before  the  tirial,  the  statute  of  WUUam 
requiring  it  only  two  days ;  and  also  a  copy  of  the  indictment  ten 
days  before  the  trial,  the  statute  of  WiUiam  requiring  it  only  jwe 
days.    In  all  other  respects  it  left  the  statute  of  fVHUam  in  full 
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force  and  operation ;  and  therefore  the  statute  of  Anne^  being  a 
mere  supplement,  has  been  governed  by  the  construction  pre- 
?busly  put  upon  the  statute  of  WiUiamj  substituting  only  the  en- 
larged period  of  ten  days  for  the  prior  periods.  This  accounts 
at  once  for  the  reason,  why  the  statute  oiAnne  has  never  re- 
ceived any  judicial  construction.  In  pomt  of  fact,  it  did  not  take 
e&ct,  as  indeed  it  was  upon  its  own  terms  not  to  take  e&ct, 
until  after  the  death  of  the  Pretender^  which  did  not  occur  until 
the  reign  of  Charge  HI.  Indeed,  the  first  trial  for  treason,  upon 
which  the  statute  of  Arme  operated,  was  that  of  Lord  Crearge 
Oordonf  in  1781.  The  case  is  reported  in  Douglas  (590),  and 
upon  that  occasion  the  Attorney  General  moved,  that  a  list  of 
the  jurors,  intended  to  be  returned  by  the  sheriff  for  the  trial  of 
the  prisoner,  should  be  delivered  to  the  prosecutor,  that  a  copy 
might  be  delivered  to  the  prisoner  ten  days  before  his  arraign- 
ment, that  having  been  the  construction  put  upon  the  terms, 
^^  btfore  the  trials  ^  in  the  statute  of  Wittiam*  A  rule  upon  the 
sheriff  was  granted  accordingly ;  and  the  Attorney  General  re- 
marked upon  the  peculiarity  of  the  statutes ;  and  said,  ^'  as  there 
is  no  issue  till  arraignment,  there  can  be  no  jury,  stricdy  speak- 
ing, because  no  jury  process  can  be  awarded,  until  issue  joined." 
And  the  reporter  in  a  note  "bbserves,  that  the  statute  of  Anne  is 
but  an  extension  of  that  of  WiUiam ;  and  thence  deduces  the 
inference  (at  least  by  implication),  that  the  construction  of  both 
statutes  on  this  point  must  be  the  same.  The  practice,  then, 
must  be  considered  as  regulated  exclusively  by  the  statute  of 
Wuliam  ;  and  I  will  now  proceed  to  examine  the  terms  of  that 
statute.  Upon  that  examination,  I  think  it  will  conclusively  ap-^ 
pear,  that  the  construction  put  upon  it  by  the  English  judges  is 
perfectly  correct ;  and  that  the  presence  of  language  not  existing 
in  the  statute  of  the  United  Statesj  compelled  them  to  desert  the 
ordinary  sense  of  the  word,  ^<  trid,^*  in  order  to  carry  mto  eEkct 
an  apparent  and  expressed  object  of  the  legislature,  that  the 
copy  of  the  indictment  should  be  delivered  before  the  arraign- 
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meat*  It  provides,  that  ^'  all  and  every  person  and  persons 
whatsoever,  that  shall  be  accused  and  indicted  for  high  treasoD, 
&c.,  or  for  misprision  of  such  treason  (for  other  capital  offences 
are  not  comprehended  in  the  Engliih  statutes),  shall  have  a  true 
copy  of  the  whole  indictment,  but  not  the  names  of  the  witnesses, 
delivered  unto  them  or  any  of  them,  five  days,  at  the  least,  be-» 
fore  be  or  they  shall  be  tried  for  the  same,  whereby  to  enable 
them  and  any  of  them  respectively  to  advise  with  counsel  there- 
upon, to  plead  and  make  their  defence^  his  or  their  attorney  be. 
requiring  ^e  same,  and  paying  the  officer  his  reasonable  fees  for 
writing  thereof,  not  exceeding  five  shillings  for  the  copy  of  every 
such  indictment."  Now  it  is  to  be  observed,  that  in  this  clause 
a  copy  of  the  indictment  only  (and  not  of  the  list  of  jurors)  is 
provided  for,  and  the  avowed  object  is  to  enable  the  prisoner  to 
advise  with  counsel,  and  to  plead  and  make  defence.  According 
to  the  course  of  practice  in  Englai^dj  the  prisoner  is  obliged  to 
pUadf  ifutanter,  upon  his  arraignment ;  and  therefore  the  very 
object  of  Parliament,  expressed  on  the  face  of  the  enactment, 
would  be  defeated,  unless  the  copy  were  furnished  five  daya 
before  the  arraignment.  The  Courts,  therefore,  in  construing 
the  statute,  upon  its  plain  intendment,  were  driven  to  say,  that 
the  terms,  "  btfore  he  or  they  shaU  be  tried,^^  must,  in  this  con- 
nexion, be  construed  to  mean,  before  arraignment,  because  in  no 
other  way  could  the  object  be  efi»cted.  And  this  exposition  is 
80  reasonable  and  just,  that  the  only  surprise  is,  that  it  should 
ever  have  been  made  a  question.  Sir  Michael  Foster ^  in  the 
paieages  cited  at  the  bar  {Foster^  C.  L.  228,  230),  gives  the 
reason  for  it,  which  has  been  already  stated.^  The  statute  pro- 
ceeds, in  the  neit  sentence,  to  recognise  the  true  legal  difference 
between  the  arraign'ment  and  trialy  for  it  declares,  ^^  that  every 
such  person  so  accused  and  indicted,  arraigned^  or  tried  for  any 
such  treason  as  aforesaid,  &c.  shall  be  received  and  admitted  to 
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make  his  and  their  full  defence  by  counsel  learned  in  the  law  8zc." 
Here  the  arraignment  and  trial  are  distinguished,  as  progressive 
acts,  and  that  counsel  are  to  be  permitted  in  each ;  and  thus,  iq 
the  former  clause,  Uie  inartificial  use  of  the  words,  *^  shall  be 
tried^^  is  completely  established.  The  provision,  that  die  prisoner 
"  ^all  have  copies  of  the  panel  of  the  jurors,  who  are  to  try 
them,  duly  returned  by  the  sheriff,  and  delivered  unto  them  &c« 
two  days  at  die  least  hrfore  he  or  they  JuM  he  tried  for  the  same^ 
stands  in  another  (the  seventh)  section  of  the  act.  I  have  been 
curious  to  ascertain,  whether,  under  the  act  of  WUUam,  it  was 
the  practice  to  deliver  the  list  of  jurors  also  before  the  arraign- 
ment. In  Sir  MScAad  Foster^s  report  of  the  trial  of  the  rebels 
in  1746,  he  ^aks  expressly,  as  to  the  delivery  of  the  copy  of 
the  indictnient  before  the  arraignment ;  but  says  nothing  as  to  the 
fist  of  jurors.  And  in  his  subsequent  discourse  he  alludes  to 
the  provision,  as  to  the  list  of  jurors,  in  very  general  terms,  leav- 
ing it  somewhat  doubtful,  whether  the  list  of  the  panel  was  ever 
delivered  until  after  the  arraignment  and  plea,  and  trial  assigned.^ 
But  upon  examination  of  the  case  of  The  King  vs.  Rookwood  and 
others^  in  4  State  TVtab,  661, 667,  the  very  point  arose,  and  Lord 
Chief  Jusdce  Holt  and  the  other  judges  on  that  occasion  held,  that 
die  list  of  jurors  was  to  be  given  not  before  the  arraignment,  but 
two  days  before  the  trial  by  the  jury.  In  fact,  in  that  case  the 
jury  were  not  summoned  undl  after  the  prisoner  had  been  arraign- 
ed, and  pleaded.  The  practice  under  the  statute  of  Anne,  from 
necessity,  led  to  the  delivery  of  all  the  copies  before  the  arraign- 
ment;  because  it  expressly  requires,  that  the  lists  of  the  witnesses 
and  jurors  ^'  shall  be  also  given  at  the  same  time  that  the  copy  of 
ike  indictment  is  delivered  to  the  party  indicted."^ 

From  this  examinadon  of  the  statutes  of  William  and  Anne^  it  is 
apparent,  diat  the  terms  are  not  the  same  with  our  act  of  Congress ; 
and  that  the  Courts  have  been  driven  to  give  an  exposition  of  the 
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provisions  different  from  their  natural  import,  in  consequence  of 
explanatory  phrases,  which  could  in  no  other  way  be  rationally 
interpreted.  There  is  no  reason  to  suppose,  that  the  learned 
judges  would  have  given  a  di&rent  exposition  irom  that  which 
we  think  the  true  one  of  the  act  of  Congress,  if  the  language 
had  been  in  all  respects  the  same  as  ours.  In  point  of  au« 
thori^,  then,  there  is  nothing  binding  on  the  conscience  of  the 
Court,  or  that  justifies  it  m  abandoning  the  natural  sense  of  the 
words  used  in  the  act  of  Congress. 

But  suppose  the  acts  were  the  same,  and  required  the  same 
interpretation,  and  that  the  prisoner  was  entitled  to  a  copy  of  the 
indictment  and  list  of  jurors  before  arraignment,  the  question 
would  still  remain,  whether  he  could  now  avail  himself  of  this 
omission.  A  par^  may  have  a  legal  right  to  an  exception,  which 
he  cannot  take  in  every  stage  of  the  cause.  The  law  pomts  out 
an  order  in  its  proceedings,  and  requires  that  the  party  should 
take  his  exceptions,  and  demand  his  privileges,  at  such  time  as 
general  justice  and  convenience  require ;  otherwise  he  is  deemed 
to  waive  them.  A  party  is  certainly  at  liberty  to  waive  any  privi* 
leges  introduced  solely  for  his  own  benefit ;  and  if  he  is  satisfied 
with  going  on  without  them,  and  sustains  no  prejudice  thereby, 
there  seems  no  ground  to  arrest  the  judgment,  or  grant  a  new 
trial  upon  this  account. 

The  law  is  perfecdy  setded  upon  this  subject  in  England  under 
the  strictest  construction  of  the  statutes  of  William  and  Anne.  We 
have  seen,  that  the  prisoner  is  entided  to  ^'  a  true  copy  of  the 
whole  indictment;"  and  yet,  if  he  has  received  an  imperfect 
copy,  or  if,  being  entitled  to  a  copy  of  the  capdon  of  the  in- 
dictment, he  has  received  a  copy  without  the  caption,  and  he 
proceeds  to  plead,  it  is  too  late  to  take  the  exception.  Sir 
Michael  Foster  (Foster^  P.  C.  230)  says,  "  but  if  the  prisoner 
pleadeth  without  a  copy  of  the  caption,  as  some  of  the  assassins 
did,  he  is  too  late  to  take  the  objection,  or  indeed  any  other  ofr- 
jection  that  tumeth  upon  a  defect  in  the  copy;  for  by  pleadings 
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he  admUteth  that  he  hath  had  a  copy  sufficient  for  the  purposes 
intended  by  the  act.^^  Now  a  false  or  imperfect  copy  is,  in  id- 
tendment  of  law,  no  true  copy,  and  therefore,  as  nooe.  But  the 
sole  object  of  the  act  being  to  enable  the  party  to  plead,  if  be  is 
willing  and  ready  to  plead  without  a  true  copy,  the  law  supposes 
his  defence  does  not  turn  upon  any  such  fact ;  and  that  he  is 
sufficiently  apprised  of  the  whole  charge,  and  of  his  own  defence 
to  it 

Mr.  East,  in  his  very  accurate  work  on  Crown  Law  (1  Eatt^ 
P.  C.  113),  lays  down  the  rule  even  more  broadly*  He  says, 
'*  but,  after  pleadings  it  is  too  late  to  object,  either  to  the  want  of 
a  copy  J  or  to  any  insufficiency  in  it;  for  that  admits  it  to  be 
sufficient."  And  he  is  well  warranted  in  the  statement,  for  in 
the  case  of  Rex  vs.  Cookj  reported  in  4  Hargrave^s  State  7Wa2r, 
738,  746;  S.  C.  13  HoweU,  State  TV.  311 ;  and  very  accu- 
rately, on  this  point,  also,  in  2  Salk.  634,  it  was  so  expressly 
decided  by  the  Court.  In  that  case  the  prisoner,  after  plea,  but 
brfore  the  jury  was  swornj  took  an  exception  by  his  counsel,  that 
he  had  not  had  a  copy  of  the  indictment,  and  therefore  he  could 
not  be  tried.  But  the  Court  said,  ^^  By  the  words  of  the  act 
(statute  of  JV.  3.)  he  is  to  demand  it,  and  he  has  it  to  enable  him 
to  plead,  and  till  then  he  is  not  to  plead.  In  this  case  he  has 
pleaded ;  therefore  this  benefit  is  waived,  and  the  prisoner  has 
admitted  he  has  a  copy,  or  did  not  think  it  for  his  service  to  re- 
quire it,  but  was  able  to  plead  without  the  help  of  it."  The 
same  doctrine  is  recognised  by  all  the  other  elementary  writers, 
to  which  we  have  had  access."^  It  was,  in  fact,  decided  and 
acted  upon  by  the  Circuit  Court,  sitting  m  Rhode  Mandj  on  a 
trial  for  murder,  in  the  case  of  The  United  States  vs.  Cornell 
(2  Mason,  91 J  103). 

In  the  case  now  at  bar,  the  prisoner  has  been  held  to  no  strict- 
ness whatsoever.    After  he  had  pleaded,  after  his  cause  was  fully 

19  1  ChiUu,  CrivuL.  405— 77k« samepoini  was  deeidedin  Bookwood^s 
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before  the  jury,  the  Ckwrt,  in  teoderness  to  human  life,  was  will- 
ing  to  allow  him  to  withdraw  the  cause  from  the  jury;  not, 
indeed,  as  a  matter  of  rights  but  of  discretion.  He  declined 
it ;  and  if  ever  the  wairer  of  a  beneBt  was  intentiooal,  and  without 
prejudice  to  the  party,  I  am  justified  in  saying,  that  the  present  is 
such  a  case. 

It  remains  only  to  remark  upon  some  cases  cited  from  the 
Massachusetts  Reports.  Thb  Court  is  entirely  satisfied,  that 
those  cases  were  righdy  decided.  The  case  of  The  Commanr 
fffeaUh  vs.  Andrews  (3  Mass.  IL  126)  turned  upon  the  well 
known  princi[de,  that  an  accessary  could  not  be  tried  without  his 
own  consent,  unless  his  (principal  were  also  on  trial,  or  had  been 
convicted.  And  if  he  were  tried  by  his  own  express  consent, 
no  judgment  could  pass  upon  him,  until  the  principal  was  sub* 
sequently  convicted.  The  Court  said,  that  they  would  not 
presume  the  assent  of  the  prisoner  to  the  trial,  much  less  hb 
desire  to  be  tried,  befcure  the  principal  was  tried  and  convicted, 
from  the  mere  fact^  that  he  was  put  on  trial.  It  did  not  appear^ 
that  he  knew  his  rights,  or  that  he  had  given  any  consent; 
and  that  in  criminal  cases  an  express  relinquishment  of  a  right 
should  appear,  before  the  party  should  be  deprived  of  it.  The 
figbt  here  attempted  to  be  presumed  to  be  waived,  was  vital 
to  the  whole  prosecution ;  and  the  language  of  the  Court  nmst 
be  interpreted  to  refer  to  such  cases. 

In  The  Commonwealth  vs.  Hardy  (2  Mass.  R.  303)  the  ques* 
ioa  was  a  question  of  jurisdiction.  The  statute  of  1805  de- 
clared, that  "  all  indictments,  which  may  be  found  for  any  capital 
offence,  shall  be  heard^  triedj  and  determined  &c.  by  three  or 
more  of  the  said  justices"  of  the  Court.  The  arraignment  of 
the  prisoner  for  a  capital  offence  was  before  one  judge  only. 
The  Court  held  the  arraignment  was  coram  non  judice ;  and  that 
the  intent  of  the  statute  was,  that  a  prisoner  capitally  indicted 
should  not  be  put  upon  his  defence,  unless  three  justices  at  least 
were  present.    The  case  is  so  plainly  right  on  the  very  words  of 
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the  Statute,  "  heard^  tried^  and  determined^^  that  it  is  scarcely 
susceptible  of  legal  doubt. 

This  is  the  substance  of  what  I  have  to  say,  as  to  the  opinion 
fonned  by  the  Court.  Our  judgment  is,  that  the  motions  be 
overruled.^ 

Judge  Davis  expressed  his  concurrence  in  the  opinion,  and 
added  some  illustrative  remarks. 

^  JVbfe,  added  by  Judge  Stort.  Since  this  opinion  was  delivered, 
I  ]iave  had  an  opportunity  to  examine  the  case  of  Tht  King  vs.  Book- 
wood  and  others  (4  SiaU  TVials,  661)  at  large.  The  very  distinction  in- 
Bisted  upon  by  this  Court  was  admitted  and  insisted  upon  by  the  counsel 
and  Court  in  that  case.  Lord  Chief  Justice  J3oft,  in  particular,  stated, 
that  the  interpretation  of  the  first  section  of  the  statute  of  WHliamj 
as  to  the  time  of  delivering  a  copy  of  the  indictment,  was  altogether 
governed  by  the  explanatory  words,  <^  to  pkcul  and  make  their  defence ;" 
and  that  otherwise  the  interpretation  would  be  the  same  as  that  of  the 
seventh  section,  as  to  the  list  of  jurors,  «u.  that  the  time  of  trial  by 
the  jury  was  intended,  and  not  the  time  of  arraignment  When  it  ia 
considered,  that  this  case  was  decided  the  veiy  year  that  the  statute 
of  7  WHKam  3  first  took  effect,  and  by  such  eminent  judges,  as  Lord 
Chief  Justice  HoU  and  Lord  Chief  Justice  3Ve(y,  its  authority  is  abso- 
lutely irresistible,  as  to  the  true  exposition  of  the  statute  of  WtUiam* 
It  confirms,  in  an  unexpected  manner,  the  view  already  suggested  by 
the  present  judgment 
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Fbanklin  Insubance  Company  vs.  Tobias  Lobd. 

In  a  refpondentia  bond  ibr  IQ^OOO  doUan,  cm  goods  on  board  of  the  brig  &  from 
Boston  to  St,  PeUnbvTg  and  back,  there  wai  a  clause,  that  the  brig  was  to  have 
on  board,  on  both  passages,  the  amoont  lent  in  goods.  Tlwre  was  also  a  memo- 
randum,  ezecoted  at  the  same  time,  bnt  not  referred  to  in  the  bond,  tt»t  the  bills 
of  lading  should  be  indorsed  to  the  lenders  as  collateral  security.  The  brig  was 
lost  apon  the  return  voyage,  haying  goods  on  board  of  the  valae  of  9000  doUan 
only.  Hie  lenders  sued  the  bond,  and  claimed  payment  of  the  10,000  dollars,  be- 
cause the  full  amount  of  goods  was  not  on  board,  and  because  the  bills  of  lading 
were  not  indorsed  to  the  lenders.  It  was  AeU,  that  these  acts  were  not  condi- 
tions  precedent,  the  on^sion  of  wliich  was  sufficient  to  justify  a  recovery  its  Mo ; 
but  the  lenders  were  entitled  to  recover  the  di&rence  in  amount,  between  the  sum 
lent  and  the  sum  on  board  at  the  time  of  the  loss. 

How  intruments  of  respondentia  of  this  sort  are  to  be  construed. 

X  HIS  was  an  action  on  a  respondentia  bond  and  agreement,  to 
secure  to  the  libellants  the  sum  of  10,000  dollars,  loaned  by  them 
upon  the  outward  and  homeward  cargoes  of  the  brig  Sofners, 
bound  from  Boston  to  Copenhagen  and  St.  Petersburgj  and  back 
to  a  port  of  discharge  in  the  United  States.  The  brig  and  car- 
go were  totally  lost  upon  her  homeward  voyage ;  and  the  libel- 
lants claimed  a  return  of  the  whole  amount  loaned,  upon  the 
ground,  that  the  stipulations,  contained  in  the  bond  and  agree- 
ment, were  not  complied  with  on  the  part  of  the  respondent. 

The  material  facts,  as  proved  on  the  trial,  and  the  points  taken 
by  the  counsel  in  argument,  fully  appear  in  the  opinion  of  the 
Court. 

The  case  was  argued  by  J.  T.  Austin  for  the  libellants,  and 
A.  Peabody  for  the  respondent. 

Stort  J.  This  is  a  suit  in  admiralQr  in  personam^  upon  a 
respondentia  bond  and  agreement.  I  do  not  recite  the  form  of 
the  bond  and  agreement,  but  shall  advert  to  such  parts  only  as 
have  been  adverted  to  in  the  argument.  The  bond  is  dated  in  June, 
1825,  in  the  penalty  of  20,000  dollars,  to  secure  the  re-payment 
of  10,000  dollars  lent  ^'upon  the  specie,  goods,  wares,  and  mer- 
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chandise,  laden  or  to  be  laden  on  board  the  brig  Somers,  of  Bos-^ 
tan,  &c«  bound  from  Boston  to  Copenhagen  and  St.  Petersburgj 
at  and  from  thence  back 'to  a  port  of  discharge  in  the  United 
States,  with  the  usual  liberty  to  touch  and  trade  for  refreshment 
oa  the  outward  and  homeward  passages."    The  condition  of  the 
bond  is,  that  if  the  vessel  shall  do  and  shall  proceed  on  the 
voyage,  &c.  and  end  it  at  or  before  the  expiration  of  six  calendar 
months,  the  casualties  of  the  seas  excepted,  '<  haidng  on  board 
the  stipulated  amount  in  value,  in  specie  or  merchandise,  as  the 
case  may  be,  on  the  respective  passages  outward  and  homeward," 
and  if  the  said  Lord,  his  heirs,  &c.  shall  and  do,  within  sixty 
days  next  after  the  end  of  the  voyage,  pay  the  10,000  dollars, 
widi  the  stipulated  interest ;  or  if,  during  the  voyage,  a  loss  of 
the  ship  by  fire,  enemies,  men  of  war,  or  other  casualties,  shall 
miavoidable  happen,  and  the  said  Lord,  his  heirs,  &c.  shall  ac- 
count for  and  pay  a  just  and  proportionable  salvage  on  all  said 
specie,  goods,  wares,  and  merchandises,  of  the  said  Lord,  on 
board  of  the  said  vessel,  and  on  all  other  goods,  specie,  wares, 
and  merchandise,  which  he,  his  heirs,  &c.  shall  therefit>m  ac^ 
quire  during  said  voyage,  and  shall  ship  on  board  the  said  vessel, 
and  shall  not  be  unavoidably  lost  as  aforesaid,  then  the  obligation 
to  be  void.    There  is  a  separate  memorandum,  under  the  seals 
of  the  parties  of  the  same  date,  indorsed  on  the  back  of  this 
bond,  upon  the  special  terms  of  which  1  do  not  at  present  com- 
ment, it  being  sufficient  to  state,  that  there  is  an  express  stipula- 
tion, that  the  bills  of  lading  of  the  goods  on  the  voyage,  out  and 
home,  shall  be  indorsed  to  the  FraniUn  Insurance  Company,  as 
collateral  security  for  the  loan.    The  brig  went  upcm  the  voyage, 
and  upon  her  return  voyage  was,  together  with  her  cargo  on 
board,  totally  lost  by  the  perils  of  the  seas.     It  is  admitted,  that 
upon  the  return  voyage,  goods  short  of  the  value  of  9,000  dollars 
were  put  on  board,  being  the  proceeds,  though  not  the  whde 
proceeds,  of  the  outward  cargo.   l%e  libel  demands  the  payment 
oi  the  whole  10,000  dollars,  upoU  two  grounds ;  first,  diat  on  the 
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outward  as  well  as  homeward  voyage,  there  was  not  on  board  the 
stipulated  sura  of  10,000  dollars  on  account  of  the  borrower ; 
and,  secondly,  because  there  was  a  breach  of  the  agreement  in 
not  indorsing  the  bill  of  lading,  on  either  voyage,  to  the  libellants, 
nor  a  consignment  to  them  on  the  homeward  voyage,  according 
to  the  agreement.  These  are  contended  to  be  breaches  of  the 
contract,  which  subject  the  borrower  to  the  full  penally  of  the 
bond  ;  or  more  properly  to  that,  as  security  for  the  re-payment 
of  the  10,000  dollars. 

If  this  were  a  case  pending  on  the  common  law  side  of  the 
Court,  and  proper  pleadings  were  interposed,  it  would  undoubt- 
edly be  necessary  for  the  defendant  {Lord)  to  show  a  strict 
compliance  with  the  terms  of  his  bond  in  order  to  save  the  for- 
feiture. Whether  in  such  a  Court,  in  a  hearing  in  equity,  after 
the  forfeiture  was  found,  the  party  might  not  obtain  just  relief  ac- 
cording to  the  real  intention  of  the  parties  to  the  contract,  I  do 
not  pretent  to  decide.  In  a  Court  of  Equity,  be  would  certainly 
be  entitled  to  such  relief,  and  nothing  would  be  decreed  to  the 
libellants  but  what,  ex  aquo  et  bono,  they  are  fairly  entided  to. 
The  construction  of  the  meanmg  and  terms  of  the  contract  would 
be,  or  at  least  ought  to  be,  the  same  in  both  Courts.  A  Court 
of  Admiralty,  within  the  sphere  of  its  jurisdiction,  acts  upon  the 
principles  of  a  Court  of  Equity,  and  administers  its  remedies  ac- 
cordingly. 

So  far  as  the  claim  proceeds  upon  the  non-compliance  with 
the  stipulations  in  the  memorandum,  it  is  certainly  not  a  case 
even  at  common  law  for  the  enforcement  of  a  strict  right  to  the 
10,000  dollars.  That  memorandum  constitutes  no  part  of  die 
condidon  of  the  bond,  not  being  referred  to,  or  incorporated  into 
it,  either  in  terms  or  intention.  It  is  an  auxiliary,  but  collateral 
and  independent,  agreement.  It  sounds  in  covenant,  and  m  cove- 
nant only,  and  the  parties  can  recover,  for  breaches  of  it  on  either 
side,  only  to  the  extent  of  the  dai^age  and  injury  done  to  them. 
A  Court  of  Common  Law  would  give  it  no  farther  operation. 
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It  is  certainly  not  eDtitled  to  a  more  favourable  view  in  a  Court 
of  Equity.  It  is  very  clear  in  this  case,  from  the  answers  and 
evidence,  that  there  was  no  intentional  and  fraudulent  omission 
to  deliver  the  bills  of  lading,  or  to  withhold  the  consignment. 
A  bill  of  lading  was  in  fact  delivered  of  the  outward  cargo,  but 
it  was,  obviously  by  mistake,  not  properly  indorsed.  There  is 
no  question,  that  it  was  the  intention  of  all  parties,  that  the  libel- 
lants  should  have  a  complete  lien  on  the  cargo  during  the  whole 
voyage,  as  security  for  the  loan.  In  this  respect  it  differs  from 
the  case  ot  Busk  vs.  Fearon  (4  East^  319),  and  the  right  to  en« 
force  this  lien  would,  in  the  most  ample  manner,  be  recognised 
in  a  Court  of  Admiralty.  If  there  had  been  a  fraud  practised 
upon  the  libellants,  I,  as  one,  would  have  gone  far  to  give  the 
most  complete  relief.  And  if  now  It  could  be  shown,  that  the 
omission  had  damnified  the  libellants,  to  the  extent  of  that  injury, 
they  ought  to  receive  compensation.  But  no  damage  has  been 
shown ;  and  indeed,  as  to  the  outward  cargo,  as  it  was  consigned 
to  the  supercargo  for  sale  and  returns,  an  actual  lien  would  have 
been  of  no  serious  avail. 

.Then,  as  to  the  other  stipulation,  that  on  both  voyages  there 
shall  be  10,000  dollars  on  board.  It  is  denied,  that  there  was 
not  an  entire  compliance  with  the  stipulation  on  the  outward 
voyage.  The  fact  is,  that  Mr.  Lord  put  on  board  a  cargo  to 
this  amount,  purchased  and  belonging  to  himself.  Afterwards, 
and  before  the  vessel  sailed,  his  son,  a  young  man,  without  pro- 
perty and  dependent  upon  him,  expressed  a  desire  to  have  one 
fourth  part  interest  in  the  cargo.  The  father  assented,  that  he 
might,  if  he  wished.  Nothing  further  Was  done  by  the  father. 
But  in  consequence  of  this  conversation,  a  clerk  in  the  store,  with- 
out the  knowledge  of  the  father,  made  out  the  heading  of  the  in- 
voice, three  quarters  for  the  father,  and  one  quarter  for  the  son. 
The  bills  of  lading  had  been  already  made  out  in  the  name  of 
the  father  alone,  and  signed  by  the  master,  and  were  never  al- 
tered.   No  charge  was  made  in  the  books  of  the  father  against 
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the  son ;  no  security  was  given  by  him  for  the  anxNint,  and 
nothing  afterwards  occurred  between  the  parties  to  confinn  the 
bargain.  Under  these  circumstances,  which  are  te<9tified  to  in  a 
manner  which  commanda  belief,  I  cannot  say,  that  any  bterest 
in  the  cargo  passed  to  the  son.  He  made  no  payment,  gave  no 
security,  had  no  credit  on  the  books,  and  receired  no  delivery ; 
and  the  bargain,  if  it  were  one,  was  merely  tnferi,  and  unexe- 
cuted ;  for  until  payment,  or  security,  or  credit  given,  the  father 
must  be  deemed  the  legal  owner  against  all  persons*  He  was 
the  original  owner,  and  purchaser,  and  shipper,  and  his  mterest 
could  not  pass  by  so  loose  a  proceeding  as  that  insisted  on.  In 
short,  the  natural  mterpretation  of  it  is,  that  the  father  intended 
not  so  much  to  part  with  any  proper^  in  the  shipment,  as  to  at* 
low  his  son  a  quarter  part  of  the  profits,  or  charge  him  with  a  like 
proportion  of  the  loss  of  the  voyage.  There  were  some  subse- 
quent proceedings  after  the  loss  of  the  vessel,  fix>m  which  it  is  at- 
tempted to  be  shown,  that  there  was  a  fraudulent  endeavour  to 
suppress  the  real  facts  on  this  point.  I  do  not  thmk  it  is  estab- 
lished in  evidence ;  and  if  it  were,  it  would  not  overcome  the 
strength  of  the  other  facts,  as  they  have  been  proved  by  testimo- 
ny, which  I  must  deem  unexceptionable* 

We  may  then  pass  to  the  consideration  of  the  remaining  part 
of  the  case.  The  defendant  has  paid  into  Court  a  sum  equal  to 
what  he  supposes  to  be  the  deficiency  of  value  on  the  return 
voyage,  and  the  interest ;  and  the  only  question  is,  whether  the 
stipuIatioQ  is  absolute,  so  as  to  compel  him  (o  pay  the  residue  of 
the  10,000  dollars. 

The  clause  in  question  is  found  in  the  condition  of  the  bond- 
It  is  argued,  that  it  constitutes  an  essential  part  of  the  conditian, 
on  compliance  only  with  which  the  penalty  is  saved.  If  it  does 
not  require  this  interpretation,  it  is  argued,  in  the  next  place,  that 
it  operates  as  a  warranty,  and  in  this  view  is  equally  conclusive 
upon  the  party.  1  am  of  opinion,  that  if  it  does  not  operate  as  a 
condition,  it  ought  not  to  be  held  as  a  warranty  fix>m  the  nature 
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of  the  stipulation  itself,  as  well  as  from  the  efl^t  of  the  explana- 
toiy  memoraDdum.  The  latter  sounds  only  as  a  mutual  cove- 
nant on  the  same  subject  matter ;  and  there  is  no  reason  to  give 
a  broader  construction  here  for  any  purposes  of  justice. 

Then  let  us  see,  how  it  stands  on  the  letter  of  the  bond,  as  a 
condition*  It  is  found  in  one  only  of  the  alternative  clauses  in 
the  condition  of  the  bond ;  for  there  are  two,  one  of  which  looks 
to  the  entire  completion  of  the  voyage  by  the  parties,  the  other  to 
the  failure  of  the  voyage  by  some  of  the  accidents  provided  for. 
The  performance  of  either  alternative  saves  the  bond.  The 
clause,  *' having  (Hi  board  the  stipulated  amount  in  value,  be.  on 
the  respective  passages,"  &c.  is  found  only  in  the  former,  and 
not  in  the  latter.  If  we  take  it  then  in  the  connexion  in  which  it 
stands,  as  a  qualification  of  the  first  alternative,  as  the  casus 
fctderis  has  not  arisen  by  the  performance  of  the  voyage,  it  has 
no  bearing  upcm  the  defendant.  He  is  saved  by  the  other  alter- 
native, a  loss  having  occurred,  which  was  absolutely  total.  To 
reach  the  argument  of  the  libellant,  it  is  necessary  for  the  Court 
to  insert  the  same  clause  in  the  latter  alternative,  or  to  brmg  it 
down  to  the  latter,  as  a  distinct  clause,  applicable  to  both.  What- 
ever  reason  there  might  be  to  do  so,  for  the  purpose  of  adjusting 
equities  between  the  parties,  there  is  none  why  a  Court  should 
studiously  aid  one  party  b  enforcing  a  penalQr  against  another, 
when  it  did  not  stand  necessarily  in  the  letter  of  the  bond.  At 
common  law  I  am  of  opinion,  that  the  rigid  construction,  now 
contended  for,  could  not  and  ought  not  to  prevail. 

But  I  am  not  wilfing  to  rest  this  case  upon  this  mode  of 
reasoning.  The  contracts  of  bottomry  and  respondentia  are 
mercantile  contracts  of  long  use  and  frequent  application,  and 
entitled  to  be  expounded,  at  least  in  a  Court  of  Admiralty,  in  a 
liberal  manner,  so  as  to  meet  the  intentions  of  the  parties,  and 
to  subserve  the  cause  of  general  justice.  We  may  call  in  aid 
the  laws  and  usages  of  other  nations  to  assist  in  the  interpreta- 
tioiHas  containing  the  general  sense  of  the  commercial  world  on 
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the  subject.  My  opiDion  is,  that  upon  general  principles,  a  con- 
tract of  respondentia,  under  circumstances  like  the  present,  is  to 
be  considered  as  a  contract  to  risk  so  much  of  the  amount  lent, 
as  shall  be  covered  by  the  property  on  board.  If  goods  to  the 
full  amount  of  the  loan  are  on  board,  the  whole  loan  is  at  risk; 
if  a  less  amount,  then  the  risk  is  pro  tanto.  I  cannot  under- 
stand it  as  a  rational  interpretation  of  the  object  of  the  parties, 
that  unless  all  is  risked,  none  shall  be  risked.  They  may,  indeed, 
so  stipulate ;  but  it  is  not  to  be  inferred  from  the  general  terms 
of  a  contract,  which  speaks  only  of  the  value  intended  to  be  put 
on  board,  and  kept  on  board  during  the  voyage.  Great  incon- 
veniences might  otherwise  arise.  A  party  hires  10,000  dollars 
to  proceed  to  a  foreign  port  for  sales  and  returns,  stipulating  that 
there  shall  be  this  amount  on  board.  Now  it  may  turn  out,  that 
the  goods  come  to  a  falling  market,  and  the  proceeds  are  less 
than  the  shipment.  Is  he,  in  such  a  case,  to  pay  the  whole 
respondentia  premium  for  the  homeward  as  well  as  the  outward 
voyage,  although  no  risk  is  run  upon  the  latter  ?  Suppose  half 
of  it  is  lost  by  a  peril  of  the  seas  on  the  outward  passage,  is 
the  condition  then  to  be  understood  to  be  broken  on  his  part, 
and  an  obligation  created  to  pay  the  whole  amount  borrowed, 
with  the  interest,  because,  by  the  very  perik  taken  by  the  lender, 
the  property  is  less  than  the  amount  stipulated,  for  the  rest  of 
the  voyage  out,  as  well  as  home  f  It  appears  to  me  unreason- 
able to  put  such  a  construction  upon  such  contracts,  drawn  up 
by  mercantile  men,  and  of  course  dealing  in  those  loose  and 
inaccurate  expressions,  which  the  haste  and  necessities  of  business 
excuse,  if  they  do  not  justify.  It  appears  to  me  far  more  just 
to  consider  the  stipulation,  as  to  value,  to  be  a  covenant,  that  the 
amount  shall  be  on  board  during  the  voyage ;  and  that  if  it  is 
violated  to  the  prejudice  of  the  lender,  then  he  shall  receive 
compensation.  But  that  as  to  the  amount  on  board,  the  risk  is 
to  be  run,  and  the  maritime  interest  so  far  shall  be  earned. 
A  different  course  would  be  as  inconsistent  with  the  promotion 
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of  good  faith,  as  of  public  convenience.  Suppose  the  risk  is 
run,  and  tbe  voyage  terminated  successfully ;  is  it  to  be  endured, 
that  at  the  end,  the  borrower  may  come  forward,  and  demand  a 
total  discharge  from  all  the  maritime  interest,  because  at  some 
time  during  the  voyage,  there  was  a  small  deficiency  of  the  value  f 
It  would  be  immaterial,  whether  it  was  a  deficiency  of  ten  dollars 
or  five  thousand.  In  either  case,  if  the  understanding  of  the 
contract  is,  that  the  value  on  board  is  an  absolute  condition  or 
warranty,  the  principle  would  operate  a  discharge  of  the  bor- 
rower. Such  cannot,  it  appears  to  me,  be  the  fair  interpretation 
of  such  a  contract ;  and  least  of  all  of  one  which  stipulates,  in 
the  event  of  loss,  for  a  proportionable  salvage.  The  doctrine  of 
the  French  law  conforms  to  that  which  I  have  stated,  and  I  con- 
sider it,  in  the  absence  of  all  opposing  authority,  evidence  of  the 
rule  generally  held  by  the  mercantile  world.  In  a  case  of  this 
nature,  the  doctrines  supported  by  such  men  as  Violin,  and  Po- 
ihier,  and  Hmerigon,  are  entitled  to  great  weight.  Emer^im 
lays  down  the  prbciple  in  the  following  terms:  "Where  the 
borrower  is  unable  or  unwilling  to  ship  goods  to  the  value  of  the 
sum  borrowed,  the  contract,  in  case  of  loss,  shall  be  diminished 
in  proportion  to  the  goods  shipped,  and  shall  only  be  valid  as  to 
the  surplus,  for  which  the  borrower  shall  pay  interest  according 
to  the  custom  of  the  place  where  it  was  executed,  together  with 
the  principal.  If  the  ship  arrive  safe,  there  shall  be  no  more  due 
than  common  interest,  and  not  maritime  interest  on  the  excess 
above  the  value  of  the  goods  shipped."  ^  I  adopt  this  doctrine, 
and  follow  it  on  the  present  occasion. 

Upon  these  principles,  the  cause  will  be  referred  to  a  commis- 
sioner to  ascertain  whether  any  thing  is  due  to  the  libellants  more 
than  what  has  been  paid  into  Court.    K  any  thing  is  due,  the 

^  ^  Su  HaWs  Emengim  on  Maritime  Loans,  p.  149.— 2  Foitn,  lib.  3, 
tU,  5,  art,  14 — J  5  Po&ief'i  h.  t  note  39. — Commercial  Code  oj  tVance, 
B.iytU.9,  art  329.-2  Emerigon,  Conirats,  a  la  Grosse,  d^.  6,  §  1, 
p.  4S&, 
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libellants  are  entided  to  a  decree  for  the  amount,  with  coats ;  if 
not,  the  libel  is  to  be  dismissed,  without  costs,  for  the  defendant 

Decree  accordingly. 


William  Batard  &c. 

vs. 

Massachusetts  Firs  and  Marine  Insurance  Comfant. 

Policy  of  loioiance  whereby  the  pluntifis,  for  whom  it  may  concern,  teiiired 
**  10,000  dollars,  viz.  2330  dollars  on  the  cargo,  1860  dollars  on  the  freight,  and 
5814  dollars  on  the  profits  on  board  of  the  brig  iridic,  freight  Talned  at  30,000  dol- 
lars, and  profits  at  25,000  dollars,  premium  included,  at  and  from  her  port  or  ports 
of  loading  in  Europe  to,  at,  and  from,  any  port  or  ports,  place  or  places,  the  risk  to 
continue  for  the  term  of  18  months,  and  to  attach  on  merchandise  or  specie,  both 
or  either.  WarrtmUd  American  property.  It  is  understood,  that  the  assured  are 
owners  of  the  cargo,  but  the  valuation  of  fireight  and  profits  hereby  agreed  to, 
shall  be  binding,  whether  the  lading  of  the  vessel  is  the  property  of  the  asshrvd  or 
of  others,  or  whether,  at  the  time  of  the  loss,  there  shall  be  any  caiigo  on  board  or 
not.**  The  warranty  extends  to  all  the  cargo  put  on  board,  on  which  the  policy 
was  to  attach.    Qimsts,  whether  it  does  not  apply  to  all  the  salgects  insured. 

A.SSUMPSIT  on  a  policy  of  insurance,  dated  2d  of  April,  1824, 
whereby  Leroy^  Bayard^  fy  Co.  were  insured,  for  whom  it  may 
concern,  <<  $10,000,  viz.  $2326  on'  the  cargo,  $1860  on  the 
Jreighty  $5814  on  the  profits  on  board  of  the  brig  Dick,  freight 
valued  at  $30,000,  and  profits  at  $25,000,  premium  included,  at 
and  from  her  port  or  ports  of  loading  in  EuropCj  to,  at,  and  from  any 
port  or  p(Mrts,  place  or  places,  the  risk  to  continue  for  the  term  of 
eighteen  months,  and  to  attach  on  merchandise  or  jpeoe,  both  or 
either.  Warranted  American  property.  It  is  understood,  tha^ 
the  assured  are  owners  of  this  cargo,  but  the  valuation  of  fireight 
and  profits,  hereby  agreed  to,  shall  be  binding,  whether  the 
lading  of  the  vessel  is  the  property  of  the  assured  or  of  others  ; 
cit  whether,  at  the  time  of  loss,  there  shall  be  any  cargo  oo 
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board  or  not.  It  is  hereby  agreed,  that  the  captain  or  agent  has 
leave  to  tranship  the  property  hereby  insured,  in  whole  or  in 
part,  by  any  other  American  vessel  or  vessels,  including  vessels 
of  war,  British  or  American,  upon  which  this  policy  shall  attach, 
as  if  this  insurance  had  been  declared  upon  American  vessel  or 
vessels ;  and  that  this  risk  on  any  such  transhipment  to  end  on 
the  arrival  of  the  vessel  or  vessels  in  Europe  or  AmericaJ*^  Pre- 
mium 6  per  cent  per  annum,  warranting  6  per  cent  inc.  &c. 

The  declaration  in  the  first  count  stated,  that  the  policy  was 
made  for  the  benefit  and  risk  of  one  John  O^Sullivan,  late  of 
^ew  York,  deceased,  and  tliat  he  was  interested  in  the  freight 
and  profits  to  the  amount  insured,  the  goods  being  fully  insured 
by  prior  policies ;  that  the  risk  commenced  at  Cadiz  on  the  11th 
of  September,  1824;  that  the  vessel  sailed  from  thence  with 
goods  on  board,  on  account  of  O^SuUivan,  to  Marseilles,  and 
there  took  on  board  other  goods,  on  account  of  O^SuUivan  and 
other  persons,  and  thence  sailed  on  her  voyage  to  South  Ameri- 
ca ;  and  then  averred  a  total  loss  by  shipwreck  and  perils  of  "the 
seas,  on  the  Llth  of  April,  1825.  There  were  other  counts, 
one  stating  the  interest  in  the  profits  jointly,  in  the  plaintifis  and 
O^SuUivan,  and  another  the  sole  interest  in  the  profits  in  the 
plaintifis.  There  was  also  a  count  for  money  had  and  received. 
At  the  trial  upon  the  general  issue,  the  evidence  was  as  follows. 

A  letter  from  the  plaintiff  to  fViUiam  B.  Swett  fy  Co.  dated 
March  24,  1824,  inclosing  the  application  for  insurance,  as  fol- 
lows: 

^*  Gentlemen, — ^Will  you  be  good  enough  to  make  inquiry  at 
your  offices,  and  let  us  know  the  result  of  the  following  applica- 
tion for  insurance  on  freight  and  profits  for  the  American  brig 
Dick,  Hudson,  master." 

^'  Application. — Le  Roy,  Bayard,  ^  Co.  want  insurance  for 
twelve  months,  commencing  from  the  period  the  Dick  begins 
loading  in  Europe,  to  be  extended  six  months  longer  if  required, 
at  the  same  rate  of  premium,  at  and  from  her  port  of  loading  b 
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Europe,  to  any  port  or  ports  during  said  period,  with  liberty  of 
touching  and  loading  at,  and  to  attach  on  merchandise  or  spe- 
cie, both  or  either,  taken  in  at,  all  or  either  ports,  with  a  return 
for  each  entire  month  not  used,  for  whom  it  may  concern.  The 
whole  premium  to  be  returned,  should  not  the  voyage  go  into 
eflect. 

"  To  give  you  an  idea  of  this  vessel,  we  state,  that  we 
have  insured  her  at  our  offices  for  $20,000  for  18  months,  at  9 
per  cent,  to  return  a  half  for  each  entire  month  not  used ;  $90,000 
on  her  cargo  for  12  months,  at  6  per  cent  to  return  a  half,  and, 
if  required,  for  6  months  longer,  at  the  same  rate  of  premium. 
The  Dick  is  coppered  and  copper  fastened,  just  from  the  car- 
penter's hands,  on  which  vessel  nearly  six  thousand  dollars  has 
been  expended  in  new  sails,  rigging,  and  on  her  hull ;  registers 
about  240  tons,  destined  from  Cadiz  and  Gibraltar  to  SotUh 
America,  and  will  leave  this  for  Europe  in  about  two  or  three 
weeks,  where  her  cargo  will  be  waiting  for  her.  We  shall  want 
from  $15,000  to  $20,000  covered  on  profits,  valued  at  26,000, 
and  about  $12,000  on  freight,  valued  at  $30,000,  having  done 
the  rest  here  at  the  same  rate  as  the  cargo,  which  fills  our  offi- 
ces, having  insured  here  $130,000.  W^e  will  thank  you  foe  as 
early  a  reply  as  possible." 

Also  a  copy  of  the  letter  of  William  B.  Swett  fy  Co,  in  reply 
to  the  above,  dated  Boston,  27th  March,  1824,  as  follows  : 

"  Messrs.  Le  Roy,  Bayard,  fy  Co. — ^We  proposed  to  several 
of  our  insurance  offices  the  risk  on  your  brig  Dick  (the  premiums 
6  per  cent,  per  annum,  and  even  less  on  similar  voyages.)  They 
inquire  the  age  of  the  vessel,  and  object  to  the  interest  on 
profits  and  freight ;  if  your  offices  will  take  the  interest  you  pro- 
pose here,  property  or  vessel,  or  a  proportion  of  freight  and 
profits,  and  part  property,  could  be  done  here  at  about  6  per 
cent.,  provided  your  description  of  the  vessel  is  satisfactory.  If 
it  is  a  simple  trading  voyage  on  Jimerican  account,  the  rate 
would  be  less,  than  if  there  was  a  prospect  of  having  foreign  or 
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belligerent  property,  as  constituUDg  the  cargo  on  which  the  freight 
is  to  be  at  the  risk  of  the  insurer.  Premiums  to  Batavia  and 
Europe  two  and  a  half  per  cent ;  Canton  and  United  States  or 
Europe^  3." 

Also  a  letter  from  the  said  Le  Roy,  Bayard,  Sf  Co.  to  the 
said  WiUxam  B.  ^wett  Sf  Co.  duted  JVeui  York,  March  29, 
1824,  which  was  as  follows  : 

'*  Your  favour  of  the  27th  we  have  received.  With  respect 
to  insurance  on  the  brig  Dick,  we  can  state,  that  she  is  a  first 
rate  vessel,  buih  at  Baltimore  in  1819,  rates  A  2  at  our  offices. 
The  properly  that  will  he  shipped  in  her  is  iot  American  account ; 
the  object,  a  trading  voyage.  She  is  coppered  and  copper  fas- 
tened, and  commanded  by  an  experienced  roaster,  who  has  been 
long  on  the  South  American  coast.  We  have  insured  at  our 
offices  here,  on  cargo,  $90,000,  and  want  $10,000  more  cover- 
ed ;  also,  on  freight,  $17,000,  and  want  $13,000  more ;  valued 
at  $30,000 ;  and  on  commissions,  $20,000,  valued  at  $25,000. 
If  you  can  effect  these  insurances  agreeable  to  our  application, 
say  Q  per  cent,  for  a  twelve  month,  to  return  a  half  per  cent,  for 
each  uncommenced  month,  please  do  it,  with  the  privilege  of  ex- 
tending it  six  months  longer,  if  required,  after  that  period,  at  the 
same  rate  of  premium.  What  we  want  insured  with  you  is  as 
follows : 

$10,000  on  cargo  $10,000 

13,000  on  freight,  valued  at  30,000 

20,000  on  profits,  valued  at  25,000 

Your  early  reply  will  oblige  your  humble  servants, 

Le  Rot,  Baya&d,  &  Co. 

"  The  reason,  that  we  could  not  get  a  further  amount  done 
here,  is,  that  all  our  offices  are  full  on  her." 

Also  a  copy  of  a  letter  from  the  said  William  J3,  Swett  fy  Co. 
to  the  plaintifis,  dated  April  2,  1824,  which  was  as  follows : 

"  We  have  to  day  your  valued  favour  of  the  29th  ult.  and 
have  effected  the  insurance  on  cargo,  profits,  and  freight  of  the 
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brig  Dick,  The  large  atnouot  of  freight  and  profits  was  con- 
sidered as  implying  great  risk  in  the  expedition.  We  were 
therefore  obliged  to  divide  the  amount  among  several  offices, 
and  give  6  per  cent  per  annum^  with  return  as  you  presented." 

Also  a  letter  from  the  plaintiffs  to  the  said  Wtttiam  B.  Swett 
^  Co.  dated  JSTew  York^  Ajfril  16,  1824,  which  was  as  follows: 

"  Gentlemen, — ^This  will  be  handed  you  by  our  much  re- 
spected friend,  John  O^SuUivan^  Esq.  the  owner  of  the  brig 
Dickj  who  visits  Boston  respecting  the  insurances  we  wrote  you 
to  effect  for  his  account,  which  does  not  accord  with  the  appli- 
cation we  transmitted,  nor  the  wording  of  the  policies  exactly 
meeting  his  ideas. 

''  He  wishes  some  alterations  made,  which  he  will  fully  explain, 
and  which,  we  trust,  your  offices  will  feadily  accede  to,  as  they 
have  all  done  here  ;  the  policies  of  which  he  takes  with  him  to 
show  you.  He  will  also  have  to  arrange  for  an  excess  amount 
of  freight,  which  we  did  here  during  the  interval  that  we  wrote 
you  for  this  insurance,  which  probably  Mr.  O^SuOivan  may  wish 
to  have  transferred  to  profits.  After  he  has  made  his  final  ar- 
rangements, we  will  send  you  our  notes  for  the  premium,  &c. 
We  beg  your  kind  attention  and  courtesies  to  our  friend,  which 
will  greatly  oblige  your  humble  servants, 

Le  Roy,  Batard,  b  Co." 

The  plaintifi&  then  called  Tascar  H.  Sioeit  as  a  witness,  who 
testified,  that  he  was  one  of  the  firm  of  William  B,  Stvett  fy 
Co.  who  received  the  foregoing  letters  from  Le  Roy,  Bayard^ 
if  Co.  and  who  wrote  the  foregoing  letters  in  reply ;  that  he 
caused  various  policies  of  insurance  to  be  underwritten  at  vari- 
ous insurance  offices  in  Boston^  as  mentioned  in  the  foregoing 
letter  of  April  2d,  and  among  the  rest  a  policy  by  the  said  Mas- 
sachusetts Fire  and  Marine  Insurance  Company,  which  varied 
from  the  policy  declared  upon  in  this  action,  in  the  follovring  re- 
spects :  Instead  of  the  words  included  between  "  assured,  lost 
or  not  lost,"  and  "  whereof  is  master,"  the  words  were,  "  ten 


OCTOBER  TERM,  1896.  261 

Bayard  ^  vs.  M.  F.  4r  AS-  Iniarance  Company. 


Aousand  dollars  od  the  cargo,  freight,  and  profits,  on  board  the 
brig  Dickj  at  and  from  her  port  or  ports  of  loading  in  Europe^ 
to,  at,  and  from  any  port  or  ports,  for  trade  and  refreshment. 
The  risk  to  continue  for  the  term  of  eighteen  months,  and  to 
attach  on  merchandise  or  specie,  both  or  either. 
Warranted  American  property. 

Freight  valued  at  $30,000. 
Profits  valued  at      25,000. 

On  cargo  $2326  ;  on  freight  $3022 ;  on  profits  $4652 
=$10,000." 

And  the  said  Dascar  further  testified,  that  he  sent  the  original 
policies  to  the  said  Le  Roy,  Bayard,  fy  Co.  and  they  were 
brought  back  to  Boston  by  the  said  John  O^Stdlivan  ;  that  he 
went  with  the  said  G* Sullivan  to  the  various  insurance  offices, 
where  the  original  policies  were  written,  and  among  the  others, 
to  the  office  of  the  defendants.  The  said  Swett  did  not  precisely 
recollect  the  conversation  that  took  place  between  the  said  O* 
Sullivan  and  the  President  of  the  said  Massachusetts  Fire  and 
Marine  Insurance  Company,  but  the  purport  of  it  was,  that  the 
said  O^SuUivan,  in  consequence  of  having  been  a  long  time  in 
South  America,  had  acquired  advantages  there  which  would  ena- 
ble him  to  realize  a  great  profit,  if  he  met  with  no  accident  in 
the  voyage,  and  on  this  account  he  wished  to  be  insured  so  large 
an  amount  on  fireight  and  profits.  The  new  policies  were  then 
made  in  the  form  specified  in  this  declaration,  and  the  old  poli- 
cies were  given  up  to  the  different  offices. 

The  plainti£&  then  gave  in  evidence  a  certified  copy  from  the 
custom-house,  where  the  said  vessel  was  registered,  showing 
her  to  be  the  property  of  the  said  O^SuUivan, 

The  plaintiff  also  produced  two  letters  of  credit  from  the 
plaintiffi  to  the  said  O^SuUivan,  dated 

authorizing  him  to  draw  on  them,  on  his  arrival  in  Europe,  for 
forty  thousand  dollars  in  the  whole ;  one  of  which  letters  author- 
ized him  to  draw  on  them  generally,  and  the  other,  which  was 
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for  $15,000,  authorized  bim  to  draw  on  them  to  that  amouot,  in 
the  event  of  his  not  succeeding  in  getUng  funds  in  Europe,  and 
to  interest  them  in  the  voyage  to  that  amount  accordinglj. 

The  plaintiffi  also  gave  in  evidence  various  letters  to  them 
from  the  said  O^SuUivan,  one  of  them  dated  CHbraitaTj  3d 
June,  1824,  stadng  his  arrival  there  in  the  brigDJcft;  another 
letter,  dated  June  21,  1824,  at  Cadiz,  in  which  the  said  O* Sul- 
livan alludes  to  a  certain  contract  he  had  entered  into,  and  that 
be  bad  arranged  it  to  his  satisfaction,  and  that  he  should  despatch 
the  brig  in  the  course  of  the  next  month,  loading  her  with  more 
than  a  hundred  thousand  dollars.  In  another,  dated  August  24, 
1824,  he  refers  to  various  bills  he  bad  drawn  on  the  plaintiffi, 
and  states,  that  the  brig  will  not  be  ready  to  sail  before  the  mid- 
dle of  the  next  month.  In  another  letter  of  the  same  date,  he 
refers  to  other  bills,  drawn  by  him  on  the  plaintiffi.  In  another 
letter,  dated  Marseilles^  4th  December,  1824,  he  refers  to  a  for- 
mer letter,  sent  by  him  to  the  plaintiffi,  of  the  20th  November 
preceding,  requesting  the  plaintiff  to  arrange  the  insurance  to 
commence  from  the  time  of  loading  at  Cadiz,  6th  September, 
3  P.  M.  civil  account,  that  it  may  run  equally  with  the  cargo, 
-freight,  and  profits.  This  letter  contained  a  postscript,  dated 
23d  January  at  Marseilles,  in  which  he  states,  that  he  shall  sail 
on  the  27th  of  that  month,  with  a  cargo  well  assorted,  and  ex- 
ceeding $100,000.  The  defendants  admitted,  that  the  said  plain- 
\x&  paid  bills  drawn  upon  them  by  the  said  O^SuUivan  at  Co- 
diz,  amounting  to  $42,314  18.  An  invoice  was  also  produced 
by  the  plaintiffi  of  sundry  goods  shipped  on  board  the  said  ves- 
sel at  Cadiz,  on  account  of  said  O^ Sullivan,  in  which  the  esti- 
mated value  was  $62,948  47.     This  was  dated  Sept.  11,  1824. 

Another  invoice  was  also  produced  by  the  plaintifis  of  all  the 
goods  on  board  the  vessel  at  Marseilles,  including  those  shipped 
at  Cadiz.  The  whole  was  invoiced  as  the  property  of  the  said 
iy Sullivan,  and  the  nominal  value  thereof,  including  all  charges 
and  premium  of  insurance,  was  $104,444  75.  This  was  dated 
January  31,  1825. 
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A  bill  of  lading  of  the  same  was  produced,  in  which  the  goods 
were  stated  to  be  shipped  for  account  and  risk  of  the  said  John 
O^StiUivan,  in  which  the  freight  was  stated  to  be  nothing,  being 
owner's  property,  but  valued,  as  insured,  at  thirty  thousand  dol- 
lars. 

The  plaintifis  also  produced  in  evidence  the  deposition  of 
Fmncisco  X,  Harmony^  of  CadiZj  the  merchant  who  transacted 
the  business  of  the  said  O^SuUivan  at  that  place.  In  this  depo- 
sition be  testified,  that  the  real  value  of  the  goods  shipped  at  that 
place  was  $35,071  05,  and  that  he  prepared  and  gave  to  the 
said  O^Sullivan  an  invoice  thereof,  together  with  a  simulated  in- 
voice, in  which  the  goods  were  estimated  at  $62,948  47,  and 
that  he  supposed  that  the  latter  invoice  was  intended  to  sell  by. 

Also  the  depositbn  of  Frederick  Rabaut  of  Marseilles^  stating, 
that  he  was  informed,  that  various  goods  were  laden  on  board 
the  brig  at  that  place,  for  the  account  of  a  Spanish  merchant 
named  Calvetj  who  took  passage  on  board  the  brig. 

He  states  also,  that  he  did  not  think  Mr.  O^SuUioan  made 
any  advances  on  the  goods,  for  he  the  said  O^ Sullivan  endeavoured 
to  procure  himself,  and  requested  also  the  said  Rabaut  to  pro- 
cure for  him,  freight  to  complete  the  loading  of  the  vessel,  having 
employed  at  Cadiz  the  disposable  funds  which  he  had,  and  he 
appearing  disappointed  in  respect  to  more  considerable  funds 
which  he  expected  to  find. 

The  plaintifis  also  admitted,  that  the  said  O^SuUivan  acknow- 
ledged, at  the  time  the  said  brig  met  with  the  accident  which 
was  the  cause  of  the  loss,  that  part  of  the  goods  on  board  the 
brig  belonged  to  certain  Spanish  passengers,  who  claimed  them 
at  that  time,  and  most  of  those  that  were  saved  were  accordingly 
given  up  to  them. 

The  defendants  admitted,  that  the  said  brig  and  cargo  were 
lost  by  the  perils  of  the  sea,  without  any  fraud  or  negligence  on 
the  part  of  the  master,  or  of  the  said  O* Sullivan. 
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Webster  and  Hubbard^  for  the  defendants,  contended,  that  the 
^plaintifis  were  not  entided  to  recover,  because  the  warranty  of 
*^  American  property,"  in  the  policy,  had  not  been  complied  with. 
That  warranty  covers  all  the  cargo,  freight,  and  profits.  The 
goods  taken  on  board  on  Spanish  account  at  Marseilles,  was  a 
breach  of  the  warranty. 

Nichols  and  Prescoit,  for  the  plaintiff,  contended,  that  the 
warranty  applied  to  the  goods  insured,  and  not  to  the  freight  and 
profits.  It  was  not  warranted,  that  all  the  property  on  board 
should  be  American ;  but  that  the  part  of  the  cargo  insured  by 
the  policy  should  be  American. 

Stobt  J.  My  opinion,  upon  full  consideration  of  this  case,  is, 
that  upon  the  true  construction  of  the  policy,  the  property,  on 
which  the  profits  and  freight  were  to  accrue,  was  warranted  to 
be  American  property  during  the  whole  voyage.  I  think  this 
would  have  been  the  true  construction  of  the  words  of  the  original 
policy,  for  which  the  present  was  substituted.  The  prior  corres- 
pondence might  not  be  unimportant  to  ascertain  the  meaning  of 
the  parties,  as  to  any  words  of  doubtful  interpretation  used  in  the 
policy ;  and  under  this  aspect  of  the  case,  that  correspondence 
would  show  conclusively,  that  in  the  preliminary  negotiations 
the  Insurance  Company  contemplated  a  voyage  exclusively  on 
American  and  neutral  account.  But  I  found  mjrself,  upon  the 
words  of  the  policy,  stripped  of  all  aid  from  collateral  sources. 
Let  us  examine  the  words.  The  insurance  is  "$10,000,  rtz. 
$2326  on  the  cargo,  $1860  on  the  freight,  and  $5814  on  the 
profits  on  board  of  the  brig  Dick,  freight  valued  at  $30,000,  and 
profits  at  $25,000,  premium  included."  Now  stopping  here, 
the  construction  must  be,  that  the  word  "  cargo "  here  means, 
not  the  property  on  board  exclusively  belonging  to  the  ship-owner, 
but  all  the  property  constituting  the  ship's  lading,  all  the  property 
on  which  fi:«ight  and  profits  were  to  accrue.  The  freight  and 
profits  were  upon  a  valuation  of  them  as  growing  out  of  the  whole 
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cargo,  and  not  merely  upon  any  small  portion  which  might  be- 
long to  the  ship-owner.  Then  the  policy  proceeds,  "at  and 
from  her  port  or  ports  of  loading  in  Europe,  to,  at,  and  from  any 
port  or  ports,  place  or  places,  the  risk  to  continue  for  the  term 
of  eighteen  months,  and  is  to  attach  on  merchandise  or  specie, 
both  or  either.  Warranted  American  property."  It  is  very 
probable,  that  this  clause,  so  far  as  it  speaks  of  merchandise  and 
specie,  was  inserted  to  guard  against  a  possible  doubt,  whether 
specie  could  be  deemed  "  cargo,"  within  the  words  of  the  policy. 
But  it  is  unnecessary  to  place  any  stress  upon  this  suggestion 
made  at  the  bar.  Suppose,  for  the  sake  of  argument,  the  words 
of  warranty  were  to  be  deemed  a  part  of  the  preceding  sentence, 
instead  of  standing  by  itself  (as  it  in  fact  does  in  the  policy  and 
after  a  period),  in  an  independent  sentence,  what  would  be  its 
true  interpretation  ?  ^^  The  risk  is  to  continue  for  the  term  of 
eighteen  months,  and  to  attach  on  merchandise  or  specie,  both  of 
either."  On  what  merchandise  and  specie  f  Certainly  on  the 
merchandise  and  specie,  which  were  on  board  of  the  ship,  and 
constituted  her  cargOj  and  out  of  which  the  freight  and  profits  were 
to  grow ;  for  these  were  at  the  risk  of  the  underwrites.  The 
term  **  risk,"  as  here  used,  necessarily  refers  to  all  the  subjects 
insured,  for  the  risk  is  to  continue  for  eighteen  months,  and  plainly 
the  risk  on  the  freight  and  profits  was  designed  to  be  coextensive 
in  duration  with  that  on  the  cargo.  Then,  if  the  words,  "  war- 
ranted American  property,"  are  to  be  connected  with  merchandise 
and  specie,  as  the  next  antecedents,  the  warrianty  is  eqcrivalent  to 
a  warranty  that  the  cargo^  or  all  the  merchandise  and  specie  on 
board  are  Aifferican  property.  If,  therefore,  the  warranty  were 
construed  in  this  limited  sense,  there  would  be  a  plain  breach  of 
It,  for  the  Spanish  property  on  board  constituted  a  part  of  the 
cargo,  and  the  warranty  covers  the  whole  cargo.  But,  in  fact, 
the  warranty  stands  as  an  independent  sentence.  I  do  not  say, 
that  this  would  be  decisive  against  any  connected  interpretation. 
Instrumental  Eke  die  present,  are  to  be  construed,  so  as  to  give 

TOL.  IV*.  34 


I 


266  MASSACHUSETTS. 


Bayard  &c  vs.  M.  F.  and  M.  Insorance  Company. 


effect  to  all  the  words,  and  in  such  a  manner,  as  fulfils  the  ob- 
vious intention  of  the  parties.  But  the  circumstance  of  a  separate 
period  intervening,  entitles  the  Court  to  look  to  the  subject  mat- 
ter, to  which  it  is  appropriated.  If  the  words  had  occurred 
immediately  after  the  words  in  the  first  clause,  "  premium  in- 
cluded," the  natural  interpretation  would  have  been,  that  the 
warranty  applied  to  all  the  subjects  of  the  insurance,  cargo, 
freight,  and  profits.  The  principal  insurance  was  on  the  fireight 
and  profits,  and  to  suppose  that  the  warranty  was  intended  to 
apply  only  to  such  goods  on  board  as  belonged  to  the  ship-owner, 
would  be  to  suppose,  that  the  underwriters  were  solicitous  to  guard 
against  belligerent  risks  as  to  what  might  ultimately  be  of  very 
little  value,  and  to  expose  himself,  at  a  very  moderate  premium, 
to  all  the  belligerent  risks  on  freight  and  profits.  For  upon  thb 
supposition,  the  ship  is  not  warranted  Americany  and  the  ship- 
owner's goods  on  board  only  are  warranted  American^  and  if  the 
principal  part  or  the  whole  of  the  cargo  were  belligerent,  and 
either  on  freight  or  on  half  profits,  the  underwriters  must  run  all 
the  belligerent  risks  on  both.  A  construction  leading  to  such 
obvious  results  ought  not  to  be  adopted,  unless  it  be  the  natural 
and  fair  import  of  the  language.  The  words,  "  warranted  Ameri- 
can property,"  may  well  be  applied  to  all  the  subjects  insured, 
for  all  of  them  are,  in  the  common  language  of  commercial  life, 
"  property."  The  premium  leads  to  no  conjecture,  that  bellige- 
rent risks  were  included  f  and  perhaps  it  would  not  be  improper 
to  hold,  that  the  warranty  was,  that  freight,  profits,  and  cargo  are 
American  property.  It  is  sufiScient,  however,  if  the  warranty 
extends  only  to  the  latter.  And  I  cannot  entertain  a  doubt,  that 
the  word,  ''  property,"  here  means  the  same  thing  as  cargo  in  the 
preceding  sentence.  If  the  other  parts  of  the  policy  are  critically 
examined,  they  fortify  this  conclusion.  The  succeeding  words 
are,  "  It  is  understood,  that  the  assured  are  owners  of  this  cargo  ; 
but  the  valuation  of  fi:eight  and  profits,  hereby  agreed  to,  shall  be 
binding,  whether  the  lading  of  the  vessel  is  the  property  of  the 
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assured  or  not,  or  whether  at  the  time  of  the  loss  there  shall  be 
any  cargo  on  board  or  not."  Here  the  words  cargo,  lading, 
property,  occur  in  the  same  sentence,  and  are  applied  to  the  same 
thing,  as  words  equivalent  and  synonymous.  It  is  the  cargo,  the 
lading,  and  the  property,  out  of  which  the  freight  and  profits  are 
to  arise.  This  cargo,  lading,  and  property,  is  not  such  as  may 
be  on  board  belonging  to  the  shi|>-owner  only,  but  all  on  board, 
whether  it  belongs  to  him  or  to  others.  "  It  is  understood  that 
the  assured  are  owners  of  this  cargo,^^  but  it  may  belong  to 
others.  Whether  the  one  or  the  other  be  the  fact,  it  must  be 
deemed,  that  the  warranty  of  American  property  extends  to  it. 
We  must  otherwise  hold,  that  in  a  voyage  to  South  America,  then 
u  a  belligerent  state,  the  underwriters,  knowing  that  other  proper- 
ty than  the  ship-owner's  might  be  on  board,  were  content  to  take 
a  warranty,  which  might  be  utterly  nugatory  as  to  the  roost  ma- 
terial risks.  The  clause,  as  to  the  transhipment  of  the  property 
in  other  vessels,  leads  to  the  same  conclusion.  But  I  forbear 
any  further  commentary.  My  judgment  is,  that  the  warranty  has 
been  broken,  and  that  the  plaintiffi  are  not  entided  to  recover. 

There  is  another  point  of  view,  in  which  the  cause  may  be 
considered,  upon  which,  however,  I  do  not  dwell,  because  it  has 
Bot  been  argued  by  counsel,  but  which  appears  to  me  equally 
deciave  against  the  plaintiffi.  I  suggest  it  merely  for  consider- 
ation, if  a  superior  tribunal  should  deem  the  other  opinion  errone- 
ous. It  is  this.  The  assured  in  their  correspondence,  upon  the 
faith  of  which  the  insurance  was  made,  represented,  that  '^  the 
property,  that  will  be  shipped  in  her,  is  for  American  account ; 
the  object  a  trading  voyage."  If  the  warranty  does  not  cover 
the  whole  cargo,  as  there  is  no  pretence  to  say,  that  this  repre- 
sentation was  ever  varied  by  the  parties,  the  legal  efibct  is,  that 
pro  tanto  the  representation  remains  in  force,  and  it  has  been 
felsified  by  the  event. 

Verdict  for  the  defendants. 
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William  Stokes  m«  Mart  Dawes. 

An  inqaest  of  office  bj  the  attorney  general  for  landt  escheating  to  the  government  by 
reason  of  alienage,  is  evidence  of  title  in  all  cases;  but  is  not  conclasive  evidence 
against  any  person,  who  was  not  tenant  at  the  time  of  the  inquest,  or  party  or 
privy  thereto*  Such  person  may  prove  that  there  are  lawful  beiis,  not  aliens, 
snejsfe.  * 

A  copy  of  a  deed  duly  recorded  is,  ai^  sixty  years,  admissible  in  evidence  to 
establish  the  grant,  under  which  the  party  claims  title  to  the  laud  in  controversy. 

Where  a  marriage  is  proved,  a  recital  in  a  deed  sixty  years  old,  that  the  grantor  is  heir, 
and  sells  as  such,  is  primd  facie  evidence  of  the  fiicl,  if  possession  of  the  property 
has  been  uniformly  held  ever  since  under  that  deed. 

Where  the  Commonwealth  is  seised  under  an  inquest  of  office  of  lands,  that  seisin 
must  be  deemed  to  continue,  until  the  title  is  lawfully  parted  with ;  for  the  Com- 
monwealth cannot  be  disseised. 

A  resolve  of  the  legislature,  releasing  such  title  to  another,  may  be  construed  as  a 
grant,  if  necessary  to  give  it  eftct. 

Writ  of  entry  sur  disseuin  of  the  demaDdant.    Plea,  luiZ  Hs" 

At  the  trial  the  demandant  claimed  title  to  the  premises  as  fel- 
lows. One  Beni'amn  Stokes  died  seised  of  the  premises  in  1756, 
leaving  a  daughter,  Rebecca  Stokes^  his  heir  at  law,  who  died 
afterwards,  in  1765,  as  the  demandant  alleged,  without  any  lawful 
heirs.  Benfomin  Stokes  made  a  will  in  1749,  which  was  admitted 
to  Probate  in  1757,  and  gave  his  estaite  to  his  said  daughter 
and  appointed  fViUum  Payne  and  Daniel  Oould  his  executors* 
There  was  a  clause  in  the  will,  by  which  a  limited  control  seemed 
to  be  given  to  the  executprs,  as  to  the  time  and  manner  of  the 
daughter's  possessing  the  estate. 

Li  1795  an  inquest  of  office  was  filed  by  the  Attorney  General 
against  TTumas  Adams  and  Joshua  BenUey^  who  were  in  posses- 
sion of  the  estate,  claiming  the  land  as  an  escheat  to  the  Com- 
monwealth on  account  of  the  daughter,  Rebecca  Stokes,  havmg 
died  without  lawful  heirs.  The  fact  was  directly  put  in  issue  by 
the  tenants,  and  a  verdict  in  the  affirmative  was  found  for  the 
Commonwealth,  upon  which  judgment  was  duly  obtained,  and  a 
writ  of  seisin  duly  executed  and  returned  in  April,  1796.    The 
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teoaats,  however,  had  been  allowed  to  remain  In  possession  after- 
wards by  the  indulgence  of  the  Commonwealth ;  and  it  did  not  ap- 
pear, that  the  Commonwealth  had  ever  received  any  rents  and 
profits.  The  present  defendant,  Mary  Dawes,  was  a  daughter 
of  Joshua  BentJei/y  her  mother  being  a  daughter  of  Payne* 
She  had  been  in  possession  for  several  years. 

On  the  14th  of  February,  1825,  the  legislature  passed  a  re-* 
solve  upon  the  petition  of  the  demandants  as  follows,  «ur.  ^  Re- 
solved, for  reasons  set  forth  in  said  petition,  that  the  Coomion- 
wealth  remise,  release,  and  forever  quit-claim,  and  do  remise,  re- 
lease, and  for  ever  quit-claim  to  the  said  William  Stokes,  &lc.  all 
the  right,  title,  and  interest,  which  the  said  Commonwealth  have, 
or  may  have,  in  the  said  several  tracts  of  land,  being  the  same 
whereof  one  Rebecca  Mountjoy  died  seised  and  possessed,  and 
which  the  said  Commonwealth  held  by  escheat  for  want  of  heirs, 
as  alleged  in  their  said  inquests  of  office,  to  have  and  to  hpld 
the  rforesaid  premises  to  their  use  and  behoof  for  ever." 

The  tenant  claimed  title  as  follows.  A  certificate  of  marriage 
was  produced  between  Daniel  Mountjoy  and  Rebecca  Stokes,  in 
September,  J  739.  An  office  copy  of  a  deed  was  then  offered, 
dated  the  20th  September,  1765,  purporting  to  be  a  deed  of 
one  Daniel  Mountjoy  to  Daniel  Gould  and  fVittiam  Payne  (tlie 
executors  of  fViUiam  Stokes),  for  the  consideration  of  £200,  "  of 
all  his  right  and  tide  in  and  to  the  real  estate  of  his  grandfather 
Benjamin  Stokes,  or  his  mother  Rebecca  StokesJ*^  The  deed 
was  duly  acknowledged  and  recorded  in  October,  1765. 

Blair  and  Blake,  for  the  demandant,  objected  to  the  admission 
of  this  deed,  without  some  proof,  that  Daniel  Mountjoy  was  the 
legitimate  son  of  Rebecca.  They  further  objected  to  the  copy 
of  the  deed's  being  read  without  some  proof  of  the  loss  of  the 
original. 

The  tenant  then  proved,  that  William  Payne  (one  of  the 
grantees)  had  taken  immediate  possession  of  the  estate,  and  held 
the  same  until  hia  death  in  1786 ;  that  by  his  will  made  in  178G| 
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and  duly  approved,  be  devised  aU  the  residue  of  his  estate  (which 
included  the  premises)  to  his  wife  for  life,  and  after  her  death 
to  his  grandchildren  (among  whom  was  the  tenant,  Mary  Dawes)  ; 
and  appointed  the  said  Thomas  Adams  (who  had  married  one 
of  his  daughters,  by  whom  he  had  children)  one  of  his  execu- 
tors ;  that  the  widow,  after  Payne^s  death  continued  in  posses- 
sion of  this  estate ;  and  that,  after  her  death,  Thomas  Adams 
and  Joshua  Bentley  remamed  in  possession  until  after  the  inquest 
of  office. 

Stort  J,  upon  these  facts,  thought  the  copy  of  the  deed  ad- 
missible. If  the  original  were  now  produced,  after  such  a  lapse 
of  time,  it  would  be  admitted,  without  proof  of  its  actual  execu- 
don,  under  circumstances  like  the  present.  Here,  indeed,  the 
original  is  not  produced ;  but  the  non-production  may  well  be  ac- 
counted for,  by  loss  from  time  and  accident,  after  sixty  years ; 
and  as  it  was  recorded  immediately  after  its  executioo,  there 
seems  no  reason  to  conjecture,  that  there  is  a  fraudulent  suppres- 
aon  of  it.  The  possession  has  gone  in  conformity  to  the  deed. 
Then  as  to  the  point  of  legitimacy,  the  marriage  of  Rebecca 
Stokes  is  proved,  and  after  sixty  years  it  is  not  too  much  to  say, 
that  a  fact  of  heirship,  stated  in  a  deed,  under  which  possession 
was  held  without  question  for  thirty  years,  may  well  be  admittedi 
as  of  itself  presumptive  proof  of  the  fact,  liable,  of  course,  to  be 
controlled  by  other  presumptions  and  evidence. 

Evidence  was  then  introduced,  on  behalf  of  the  demandant, 
to  prove,  that  there  was  a  general  reputation  among  the  friends 
and  in  the  neighbourhood,  that  Daniel  Moun^'oy  was  an  illegiti- 
mate child,  and  that  Mary  Dawes  had  admitted  the  demandant's 
tide.  There  was  also  evidence  introduced  to  control  the  fore- 
going, on  behalf  of  the  tenant. 

Blair  and  Blake^  for  the  demandant,  contended,  that  the  de- 
mandants were,  upon  these  facts,  entitled  to  recover  the  whole ; 
but  if  not  the  whole,  the  part  to  which  the  tenant  had  not  shown 
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any  tide  :  !•  Because  the  Commonwealth  bad  a  good  title  and 
seisin,  which  passed,  by  the  resolve  of  1825,  to  the  demandants, 
under  which  they  acquired  a  lawful  seisin  :  2.  That  the  inquest 
of  office  in  1795  was  conclusive  evidence  against  all  persons, 
and  particularly  against  the  tenant,  that  Rebecca  died  without 
leaving  any  lawful  heirs  :  and  3.  That  if  not  conclusive,  still,  up- 
on the  whole  evidence,  there  was  an  irresistible  presumption  of 
the  fact.  They  cited  BuU.  JV.  P.  243 ;  4  Mass.  R.  282,  301 ; 
Co.  IMU  2,  b ;  Plowd.  229,  484 ;  3  Rep.  10 ;  6  Mass  R. 
329 ;  9  Mass.  R.  125  ;  I  Mass.  R.  394 ;  14  Mass.  R.  193, 
203 ;  1  PhUlipis  Evid.  336  ;  14  Johns.  R.79;  4  Mass.  R. 
282 ;  8  Cranch,  46 ;  4  Com.  Dig.  Ex^ors^  A.  1. 

S.  H.  Parker^  for  the  tenant,  denied  all  these  positions,  and 
contended,  that  die  resolve,  being  a  mere  release  of  the  tide  of 
the  Commonwealth,  conveyed  no  seisin  to  the  demandants.  He 
cited  1  Mass.  R.  219,  483. 

Stort  J.  in  summing  up  to  the  jury,  said,  The  inquest  of 
office  is  undoubtedly  evidence  in  this  case  of  a  very  high  na- 
ture ;  but  I  do  not  think  it  is  conclusive  evidence.  To  give  it 
the  latter  effect,  it  would  be  necessary  to  show,  that  the  tenant 
was  a  party  or  privy  to  that  suit.  It  is  true,  that  Joshua  Bent- 
ley^  one  of  the  defendants  in  that  case,  is  her  father,  but  she 
does  not  claim  this  estate  under  him.  On  the  contrary,  if  she 
has  any  tide,  it  is  one  derived  direcdy  to  her  by  devise  from  her 
grandfadier,  William  Payne.  Then  it  is  said,  that  the  demand- 
ants arc,  at  all  events,  entided  to  recover  so  much  of  the  estate, 
as  she  does  not  show  a  tide  to ;  and  as  her  tide  is  only  to  an 
undivided  moiety  with  the  odier  grandchildren  of  WUliam  PaynCy 
the  tide  of  the  demandants  must  prevail,  as  to  all  the  residue  be- 
longing to  the  other  grandchildren.  But  this  argument  is  not 
well  founded  in  law.  The  demandants  by  their  writ  admit  the 
defendant  to  be  a  good  tenant  of  the  freehold  for  the  whole  of 
the  demanded  promises.  The  writ  admits  her  seisin ;  and  she. 
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having  pleaded  the  general  issuei  has  consented  to  be  deemed 
tenant  of  the  whole.^  The  case  might  have  been  different,  if 
there  bad  been  a  disclaimer.  Under  these  circumstances  the 
demandants  must  recover  by  the  strength  of  their  own  title  ;  and 
that  title  is  good  for  the  whole,  or  it  is  bad  for  the  whole ;  there 
being  no  doubt,  that  if  Rebecca  Stokes  died  without  lawful  heirs, 
the  escheat  of  the  Commonwealth  has  been  perfected.  If  ^e 
left  a  son,  who  was  her  lawful  heir,  and  the  deed  to  William 
Payne  was  good  to  pass  the  estate,  it  is  wholly  immaterial,  who 
are  the  other  tenants  claiming  under  Payne. 

Now,  what  is  the  demandant's  title'?  They  prove  a  seisin  of 
the  Commonwealth,  under  an  inquest  of  office  for  an  escheat  of 
the  estate.  The  Commonwealth,  being  once  seised,  cannot  be 
disseised.  And  its  seisin  must  be  deemed  to  continue,  until  it 
has  lawfully  parted  with  the  title.^  Then,  as  to  the  resolve  of 
14th  of  February,  1825 ;  it  is  said,  that  it  only  purports  to  re- 
lease the  right,  title,  and  interest  of  the  Commonwealth  in  and  to 
the  prembes ;  and  that  a  mere  release  is  not  sufficient  to  pass  a 
seisin.  But  it  appears  to  me,  that  the  resolve,  though  its  terms 
are,  as  stated,  must  receive  a  reasonable  interpretation.  The  in- 
tention was  to  grant  the  right,  tide,  and  interest  of  the  common- 
wealth to  the  demandants ;  and  the  resolve  would  be  nugatory, 
if  it  were  to  be  construed  otherwise.  I  hold,  therefore,  that  it 
was  a  sufficient  grant  to  pass  the  right,  title,  and  interest  of  the 
ConuDonwealth,  and  that,  by  operation  of  law,  the  Commonwealth 
being  dien  seised  of  the  estate,  a  sufficient  seisin  passed  by  the 
resolve  to  the  demandants  to  maintain  their  action.  If  then  their 
seisin  is  proved,  the  plea  admits  the  disseisin,  unless  the  tenant 
establishes  a  better  title.  The  case,  therefore,  resolves  itself  into 
a  comparison  of  the  tides  of  the  litigating  parties.  And,  indeed, 
the  case  must  wholly  turn  upon  the  point,  whether  Daniel  Maunf' 

I  Su  KdUnn  vs.  Brown^  4  Mass.  it  443L 

^ ^Su^ Moms. JELUSSL'-^CrawilH^m.^^ Dane, Mr.  tk.  178»dK.l^ 
$3)  p.  71. 
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joy  was  a  legitimate  child  of  Rebecca  Stokes  or  not ;  for  unless 
he  was  legitimate,  as  no  other  title  is  shown  in  him,  the  demand- 
ants are  entitled  to  a  verdict.  [The  judge  then  summed  up  the 
facts  on  this  point,  and  so  left  the  cause  to  the  jury.] 

The  jury  found  a  verdict  for  the  tenant ;  which  was  set  aside, 
and  a  new  trial  granted,  principally  upon  some  new  evidence  dis- 
covered since  the  trial. 


Trtphena  Hall  vs.  John  Savage  et  ux. 

Where  a  deed  wat  executed  in  Massachusetts  by  a  hatband,  of  landt  owned  by  hia 
in  that  state,  in  March,  1808 ;  and  afterwards,  in  November,  1808,  his  wife  si^ed 
and  sealed  the  same  deed,  with  the  following  words  written  over  her  signature : 
**  I  agree  in  the  above  conveyance.  In  witness  whereof^**  ^  giving  the  date,  ^. 
it  was  Heldj  that,  by  the  local  law,  such  a  conveyance  did  not  operate  as  a  release 
of  her  dower  in  the  esute  so  conveyed. 

Writ  of  dower.    In  this  cause,  the  following  facts  were  ad- 
mitted by  the  parties. 

1.  That  the  plaintiff,  Tryphena  HaUj  was  the  wife  oiEzra 
HaUj  and  that  the  said  Ezra  Hall  had  deceased. 

2.  That  Ezra  Hail  was  lawfully  seised,  during  coverture,  of 
the  premises  described  b  the  demandant's  writ.     , 

3.  That  tlie  demand  of  dower  had  been  legally  made  on  the 
tenants. 

4.  That  Ezra  HaU  conveyed  in  his  life  time,  by  deed,  a  good 
tide  from  himself  of  all  his  interest  in  the  premises,  to  Gideon 
Wheeler,  .whose  tide  had  wholly  passed  to  said  John  Savage  and 
Ruihf  the  defendants,  who  were  now  entitled  to  all  the  rights  of 
said  Crideon  Wheeler. 

5.  That  the  said  Tryphena  Hall  executed  the  following  writ- 
ing on  the  same  paper  with  the  deed  of  said  Ezra  Hallj  viz. 

▼OL.  IV*.  36 
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"  I  agree  in  the  above  conveyance.    In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal,  the  lith  of  November,  1808. 

Tbtphena  Hall.  (l.  s.) 

M  presence  ef 
CALvnr  HvBBxmi, 

LUTHXR  WaSHBURW.** 

6.  That  the  deed  of  said  Eizra  HaU^  and  stud  Tryphena  BaU, 
made  a  part  of  the  admitted  facts,  and  a  true  copy  of  the  same 
was  annexed. 

7.  That  if  the  demandant  was  entided  to  any  damages  for  de- 
taining her  dower,  the  sum  of  seventy-five  dollars  would  be  the 
reasonable  sum  to  be  paid  by  the  year  for  the  use  of  the  same. 

The  cause  was  argued,  upon  this  state  of  facts,  by  W.  SuUivan 
for  the  plaintiflF,  and  by  P.  O.  Thatcher  for  the  defendants. 
The  cases  in  9  Mass.  R.  218,  and  J  3  Mass.  R.  223,  were 
cited. 

Stort  J.  Upon  the  facts  stated  in  this  case,  it  appears  to  me 
clear,  that  by  the  local  law  of  Massachusetts  the  demandant  is 
not  barred  of  her  dower.  The  instrument  sealed  by  her  was 
executed  long  after  the  principal  deed  purports  to  have  been 
executed  by  her  husband.  If,  in  its  terms,  the  instrument  had 
purported  expressly  to  release  her  right  of  dower,  I  do  not  think 
that  it  would  have  been,  under  such  circumstances,  a  bar  by  our 
law.  The  pripciples  applicable  to  this  point  were  fully  consid- 
ered in  PaweU  ^  wife  vs.  Payne^  in  this  Court,  and  it  b  not 
necessary  to  do  more  than  refer  to  them. 

But  I  think  also,  independent  of  this  point,  that  the  instrument 
cannot  be  deemed,  in  construction  of  law,  a  release  of  dower. 
It  does  not  purport  to  be  such  a  release.  The  words  are,  '^  I 
agree  in  the  above  conveyance."  This  can  mean  no  more  than 
her  assent  to  her  husband's  deed,  and  that  he  may  sell.  But  it 
cannot  be  interpreted  to  mean,  that  she  thereby  released  her 
dower.     If  such  an  instrument  had  been  good,  there  would  have 
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been  do  reason  to  hold,  that  a  signature  of  the  wife  in  blank  to 
the  deed  of  her  husband,  ought  not  to  be  held  to  operate  a  re- 
lease of  her  dower,  because  it  can  have  no  rational  interpretation, 
but  as  an  assent  to  the  deed.  The  rule  of  law  appears  to  me 
plain,  that  the  wife  cannot  release  her  dower,  except  there  be 
apt  words  to  express  such  intention.  Doubtful  words  ought  nev- 
er to  be  construed  to  have  such  an  effect.  The  demandant  is, 
therefore,  entitled  to  judgment. 


Ebenezbr  Oliver  and  others 
William  Vernon,  executor. 

A  reletfe  by  a  party  to  make  him  a  competent  witness  in  favour  of  an  executor  is 
sufficient,  if  it  releases  all  claim  to  the  estate  of  the  deceased,  although  by  mistake 
the  executor's  name  is  omitted  in  the  release. 

Where  an  allowance  is  made  to  a  party,  as  a  compensation,  up  to  a  certain  period, 
for  bis  services  as  treasurer  of  a  society,  which  is  accepted  by  him  without  ob- 
jection, it  is  conclusive  as  an  adjustment  for  such  servicer,  especially  if  the  party 
making  the  allowance  was  authorized  to  fix  that  compensation. 

If  subsequent  services  of  a  like  nature  are  rendered,  the  party  is  entitled  to  a 
compensation,  unless  it  is  clearly  established,  that  be  meant  them  to  be  voluntary. 

Bill  in  Equity.  The  bill  states,  that  in  the  year  1796,  the 
New  England  Mississippi  Land  Company  purchased  a  tract  of 
land  in  the  Mississippi  territory,  containing  eleven  millions  three 
hundred  and  eighty  thousand  acres  :  That  they  conveyed  all  their 
right  and  interest  in  that  tract  to  Leonard  Jarvis^  Henry  JVeuf- 
man  and  WUliam  Hull,  their  heirs  and  assigns,  and  the  survi- 
vor of  them  in  trust,  to  be  appropriated  according  to  articles  of 
agreement  then  entered  into  by  the  said  company :  That  the 
directors  of  the  company,  together  with  Hull,  the  surviving 
trustee,  conveyed  and  released  the  said  lands  to  the  Unit- 
ed States,  in  conformity  to   an  act  of  Congress  of  the  31st 
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March,  1814  :  That  certain  commissioners,  appointed  by  virtue 
of  that  and  other  acts  of  Congress,  adjudged  the  sum  of  one 
million  seventy-eight  thousand  three  hundred  and  thirteen  dollars, 
to  be  paid  to  the  directors  of  the  company,  or  to  Benjamin  Joy 
and  Samuel  Dexter^  Esquires,  as  agents  of  the  said  directors : 
That  Joy  and  Dexter  received  that  sum,  in  Mississippi  stock, 
from  the  treasury  of  the  United  States^  and  in  July,  1815,  by 
order  of  the  directors,  deposited  and  paid  the  same  to  Samuel 
Brovmj  as  treasurer  of  the  association  :  That  it  appears,  by  the 
articles  of  agreement  before  referred  to,  that  the  sum,  so  to  be  re- 
ceived, should  be  paid  into  the  treasury  of  the  company,  sub- 
ject to  the  orders  and  disposal  of  the  directors. 

It  was  admitted  by  the  bill,  that  Mr.  Brovm  paid  out  of  the 
said  sum,  for  the  1st  and  2d  dividends,  $130,800  to  Jby,  acting 
for  himself  and  other  stockholders ;  j^30,000  to  Mary  CrUman  ; 
and  that  $685,300  were  paid  to  other  stockholders :  That 
$08,346  62  were  paid  to  Joy  and  Dexter  (by  agreement  of  the 
company),  as  agents,  for  their  services  and  expenses ;  and  $7000 
were  paid  to  the  directors  for  their  services,  and  other  sums  no^ 
recollected : 

That  by  the  death  of  Mr.  Broton,  all  the  effects,  books,  and 
accounts,  which  he  possessed  as  treasurer,  have  come  into  the 
hands  of  Vernon^  the  defendant :  That  the  plaintiffi  always  un- 
derstood and  believed,  that  a  considerable  balance  remained  in 
Mr.  Brotmi*s  hands,  as  treasurer,  at  the  time  of  his  death ;  that 
the  defendant,  denying  this,  retains  the  books,  papers,  &cc.  con- 
cerning the  affairs  of  that  company,  and  demands  the  sum  of 
$16,174  69,  as  a  commission  on  the  deposit,  as  due  to  Mr. 
Brown^s  estate. 

It  is  then  alleged  in  the  bill,  that,  according  to  the  original 
plan,  all  services,  both  as  treasurer  and  director,  performed  by 
Mr.  Brown^  were  gratuitous^  but  that  afier  the  deposit^  the 
stockholders,  from  courtesy,  allowed  the  directors  $7000,  and 
to  Braum,  as  treasurer,  $2000,  in  full  of  all  services. 


OCTOBER  TERM,  1826.  277 


Oliver  et  al.  va,  Vernon,  Ez'r. 


The  bill  then  concludes  by  a  prayer,  that  Vernon  may  be 
held  to  account,  &ic.  and  to  deliver  over  the  books,  papers, 
and  accounts  to  the  directors,  and  to  answer  certain  interroga- 
tories, viz,  whether  Mr.  Brown  was  treasurer;  whether  Joy 
and  Dexter  paid  the  deposit  to  Brown ;  whether  the  books  and 
papers  have  come  to  his  hands ;  whether  there  is  any  charge 
in  Mr.  Brown^s  books,  made  by  him,  for  the  commission  on  the 
deposit,  or  other  services ;  and  whether  Vernon,  the  defendant, 
has  not  charged  the  commission,  since  the  death  of  Mr.  Brown, 

It  was  stated,  in  the  answer,  as  follows :  Vernon,  the  defend- 
ant, admits,  tliat  he  is  executor  of  Brown  ;  that  Brown  was  the 
treasurer  of  the  association ;  that  certain  books  and  papers,  re- 
lating to  the  concerns  of  the  company,  came  into  his  hands  as 
executor,  but  whether  all^  or  not,  he  is  ignorant;  that  Mr. 
Broum  charged  himself  with  the  sum  of  $1,078,313  stock,  as 
stated  in  the  bill,  but  not  at  the  time,  nor  under  the  circum- 
stances, therein  stated. 

The  answer  then  goes  on  to  state,  that  no  articles  of  agree- 
ment were  referred  to  in  the  books  and  papers  in  his  possession, 
concerning  the  transactions  with  the  company  :  That  every 
thing  was  transacted  by  special  votes,  and  the  committees  of  the 
company ;  and  he  denies,  that  there  was  any  such  agreement  as 
is  set  forth  in  the  bill. 

The  answer  further  states,  that  a  committee  was  appointed, 
July  19,  1815,  to  liquidate  the  claims  against  the  company,  for 
the  purpose  of  laying  the  same  before  the  commissioners  under 
the  act  of  Congress ;  which  committee  reported,  on  the  3d  Nov. 
1815,  that  it  was  expedient  to  allow  for  services  rendered,  as 
per  their  report,  marked  A,  and  annexed  to  the  answer;  that  this 
report,  after  repeated  adjournments,  was  accepted  Nov.  9, 1815  : 
That,  on  the  21st  Feb.  1816,  the  company  appointed  seven 
directors,  and  unanimously  re-elected  Mr.  Brown  their  treasu- 
rer: That  another  meeting  was  held  June  6,  1816,  to  receive 
from  Mr.  Joy  such  stock  or  money  as  he  might  receive  for  the 
company,  and  to  pay  it  over  to  the  treasurer. 
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It  is  denied,  in  the  answer,  that  the  deposit  of  ^1,078,313 
was  made  before  the  allowance  of  $2000  was  made  to  Mr* 
Brown,  or  that  this  allowance  was  intended  to  be  in  full  for  all 
services,  past  and  future,  rendered  and  to  be  rendered,  by  Mr. 
Brown ;  which  services  were  not  limited  to  those  connected  with 
the  office  of  treasurer,  Mr.  Brown  being  the  most  active  agent, 
and  all  the  most  important  transactions  of  the  company  being 
conducted  under  his  adirice  and  direction,  and  the  final  success 
of  its  claims  being  mainly  attributable  to  his  persevering  energy 
and  industry. 

It  is  then  admitted,  that  Mr.  Brown  received  the  $2000,  but 
denied,  that  it  was  paid  by  courtesy,  or  received  in  full  satisfac- 
tion for  his  services;  that  it  was  received,  Nov.  9,  1815,  and  af- 
terwards confirmed  by  the  conmiissioners  under  the  act  of  Con- 
gress. 

It  is  further  stated,  that,  at  the  meeting  of  May  7,  1817,  the 
vote,  passed  to  pay  the  services  therein  stated,  was  not  intended 
to  refer  to  services  to  be  wbsequenily  rendered,  that  is,  rendered 
after  the  deposit  was  received ;  that,  although  Mr.  Brown  ac- 
quiesced in  this  allowance  for  services  previously  rendered,  that 
is,  previous  to  July,  1815,  it  is  denied,  that  he  ever  gave  any 
acknowledgment  for  the  same,  or  declared  himself  satisfied  there- 
with. It  is  further  stated,  that  the  vote  of  the  7th  May,  1817, 
is  only  confirmatory  of  the  domgs  of  the  committee,  appointed 
July,  1815 ;  that  the  stock  paid  to  persons  therein  mentioned, 
on  cuxount  of  the  expenses  of  the  company,  was  not  intended  to 
be  t»  fuU  of  said  expenses,  nor  to  liquidate  any  other  claims 
than  those  actually  existing  against  the  company ;  that,  subse- 
quent to  passing  the  vote  appointing  the  committee  to  liquidate 
the  claims  then  existing,  said  Brown  rendered  various  other  im- 
portant services,  for  which  he  received  no  compensation ;  that  he 
expected  to  receive  such  compensation,  and  did  not  intend  to 
perform  said  services  gratuitously.  Having  become  the  reposi- 
tory of  stock  to  a  large  amount,  and  of  large  sums  of  money,  for 
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which  he  was  responsible ;  having  distributed  said  stock  among 
the  proprietors,  conducted  a  very  difficult  and  extensive  corres- 
pondence, and  several  suits  at  law  and  equity,  providing  accom- 
modations, wine^  &c.  for  600  meetings  of  the  company  and  di- 
rectors!, at  his  own  house,  for  several  years :  That  Mr.  Joy  was 
allowed  $2800  for  wine :  That  Mr.  Brown  paid  and  chained 
the  company  and  members,  in  stock  and  *money,  the  whole 
amount  received ;  and  defendant  has  paid  Stow  the  sum  of  $40 
fi)r  stating  the  accounts. 

The  answer  then  admits,  that  there  is  no  charge  in  Mr.£rotim'# 
books  for  a  commission  on  the  deposit,  or  for  other  services,  but 
avers,  that  no  general  account  was  ever  stated  with  the  compa- 
ny, and  that  his  books  were  not  ^'  written  up ''  at  the  time  of 
his  death ;  that  defendant  paid  the  3d  dividend  a  few  months 
previous  to  the  death  of  Mr.  Brown  ;  that  the  severe  illness  of 
Mr.  Brown,  previous  to  his  death,  prevented  his  attention  to  the 
subject  of  his  accounts  with  the  company. 

The  answer  further  admits^  that  the  defendant  has  charged  the 
commission,  which  is  the  main  subject  of  the  present  suit  since 
the  death  of  Mr.  Brown,  which  he  considers  as  reasonable,  00 
account  of  the  responsibility,  hazard,  Sec.  in  paying  such  large 
sums,  and  in  the  management  of  the  company's  business ;  that 
he  is  ready  to  dispose  of  the  books  and  papers,  as  the  Court  shall 
order,  the  plamtifis  paying  him  the  balance  of  his  account. 

The  case  was  submitted  to  a  master,  and,  in  his  report,  after 
giving  an  abstract  of  the  bill  and  answer  as  above,  he  made  the 
folbwing  statement  of  the  evidence  adduced  by  the  parties. 

'^  It  is  stated  and  admitted,  that  Mr.  Brown  never  received 
more  than  $2000  for  his  services  as  treasurer,  and  for  all  other 
services  rendered  the  company,  except  the  $1000  as  director, 
and  that  no  other  sums  were  voted  for  said  services. 

The  following  is  the  vote  of  the  company  of  July  19, 1815, 
appomted  to  liquidate  the  claims  against  the  company. 
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<  Voted,  that  a  committee  of  three  be  appointed  to  liquidate 
the  accounts  of  the  company,  and  examine  and  determine  all 
claims  existing  against  the  company,  in  order  that  the  amount  of 
its  expenses  may  be  ascertained  and  transmitted  to  the  commis- 
sioners at  Washington.  R.  Gr.  Amory,  Joseph  SewaUj  and  M. 
Watsony  appointed.' 

The  committee,  thus  appointed,  made  their  report  on  the 
15th  of  Nov,  1816,  which  report  is  in  the  following  words,  to 
wit :  '  The  subscribers,  having  been  appomted,  by  the  JSTew 
England  Missimppi  Land  Company^  by  vote  of  the  19th  of 
July  last,  being  members  thereof,  to  liquidate  its  accounts,  do 
hereby  certify,  that  the  several  debits  of  the  within  accounts 
exhibited  by  the  treasui*er  of  the  company,  showing  the  total 
amount  of  Mississippi  stock  due  from  the  company,  being  one 
hundred  and  fifty-three  thousand  and  thirty  dollars  ninety  cents, 
are  conformable  to  the  votes  of  the  company,  or  in  virtue  of  con- 
tracts made  by  the  directors,  under  the  authority  vested  in  them 
by  the  company :  and  we  further  certify,  that  the  said  sum  is 
now  justly  due  in  Mississippi  stock  from  the  said  company,  ac- 
cording to  the  within  account.  Boston^  Nov.  15,  1815.'  The 
account,  liquidated  by  this  committee,  states,  among  other 
things,  all  the  sums  that  had  been  granted  and  allowed  by  the 
company  to  the  directors,  treasurer,  and  agents  of  the  com- 
pany, for  their  services  and  expenses ;  and  if  necessary  to  be 
referred  to  in'  the  examination  of  the  question,  now  in  controver- 
sy between  the  parties,  is  marked  A,  and  annexed  to  the  answer 
to  the  bill. 

It  is  further  stated  and  admitted,  that  Mr.  Brown^  as  treasurer 
of  the  company,  received  the  amount  stated  in  the  bill  and  an- 
swer, to  wit,  $1,078,313,  which  stock  was  deposited  in  his  hands 
to  be  paid  out  to  the  stockholders  ;  and  that  be  did  distribute  and 
pay  it  out  to  ninety-five  stockholders  in  three  dividends. 

It  is  stated  by  the  defendant,  that  on  the  6th  day  of  June, 
1816,  Messrs.  Brown^  Wintkropj  Amaryj  and   fVatson,  were 
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appointed  a  commktee  ^  to  receive  from  Mr.  Joy  such  stock  and 
money  as  he  shall  have  received  of  the  commissioners,  and  pay 
the  same  to  the  treasurer,'  and  that  therefore  the  deposit  of  this 
stock  must  have  been  made  to  Mr.  Brovm  subsequently  to  the 
vote  before  mentioned  granting  him  $2000,  and  therefore  not  in 
full  for  future  as  well  as  past  services. 

That  Mr.  Brovon  was  much  engaged  in  the  service  and 
business  of  the  company ;  that  he  incurred  great  responsibility 
iirom  the  difficulty  of  the  service  and  the  liabilities  incident 
thereto. 

That  it  appears  by  Mr.  Brovm's  books,  that  he  did  actually 
sustain  loss,  by  advancmg  or  overpaying  the  stockholders ;  par- 
ticularly $1000  to  Gen.  JBoyrf,  and  $613  05  to  William  Stack- 
pole.  The  evidence,  as  to  the  advance  to  Boydy  is  stated  in 
the  defendant's  account,  and  proved  by  Mr.  Brown's  books. 
The  evidence,  as  to  the  mistake  or  over-advance  to  Siackpole,  is 
to  be  found  m  Mr.  Broum^s  book  of  receipts,  letter  S,  which  is 
referred  to. 

The  defendant  further  states,  that  from  June,  1815,  when 
the  indemnity  granted  by  Congress  was  paid  to  Messrs.  Joy  and 
Dexter,  the  meetings  of  the  company  and  of  the  directors  were 
at  his  house,  and  that  the  members  were  accomnoodated  at  his 
expense.  The  fact  of  the  meetings  being  at  Mr.  BrowCs  house, 
is  proved  by  the  books  of  the  company,  which  state  the  meet- 
ings to  be  there  held.  The  expense  incurred  by  his  accommo- 
dation is  not  specifically  proved,  and  therefore  no  accurate  state- 
ment can  be  made  of  the  amount :  Tliat  the  sums  paid  to  Mr. 
Joy,  Mr.  Deoder,  Mr.  Morton,  and  others,  were  for  services  ren- 
dered the  company,  the  amount  of  which  is  stated  in  the  account 
marked  A,  before  referred  to  :  That  the  services  of  Mr.  Brovm, 
and  his  official  liabilities,  were  greatly  enhanced,  after  the  de- 
posit was  made,  and  after  the  grant  of  $2000  was  voted  :  That 
many  of  the  original  stockholders  died  during  his  agency,  and 
the  dividends  paid  to  their  representatives  and  assigns ;  that  many 
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powers  of  attorney  were  lodged  with  bira ;  that  he  necessarily  in- 
curred the  increased  risque  and  additional  trouble  of  paying  over 
the  stock  to  these  representatives  and  assigns  of  the  origbal 
stockholders :  That  Mr.  Brown  was  sick,  and  thereby  disabled 
from  doing  business,  the  last  year  of  his  life  :  That  no  general 
account,  for  that  reason,  was  ever  made  out  or  settled  between 
him  and  the  company ;  and  that  at  the  time  of  his  death  his 
accounts  with  the  company  were  not  balanced. 

That  Mr.  BrovmU  services  were  not  limited  to  those  con- 
nected with  the  office  of  treasurer,  but  that  he  conducted  an  ex- 
tenave  correspondence  for  the  company,  and  had  the  general 
care  and  superintendance  of  all  its  concerns  and  pecuniary  in- 
terests. 

The  defendant's  counsel  also  furnished  the  deposition  of 
Thomas  English^  the  purport  of  which  is  to  prove  the  extenave 
and  laborious  services  of  Mr.  Brown  for  the  company,  his  dissat- 
isfaction at  the  compensation  he  had  received,  and  his  intention  to 
be  further  remunerated  for  his  services.  A  copy  of  this  depod- 
tion  is  hereto  annexed  and  referred  to  as  a  part  of  this  report. 

Against  the  charge,  by  the  defendants,  for  a  commission 
on  the  deposit,  it  is  stated  by  the  plaintiff,  that,  under  the 
circumstances  referred  to  in  the  bill  and  answer,  the  sole  ques- 
tion is,  whether  the  said  Brown^  or  his  estate,  is  entitled,  by  way 
of  compensation  or  commission,  to  any  sum  for  his  services, 
beyond  that  already  allowed  him,  and  paid  according  to  the  re- 
port of  the  committee. 

The  plamtifis  allege,  that  the  services  of  Mr.  Broum,  both  as 
treasurer  and  director,  in  common  with  the  other  directors,  were 
gratuitous,  according  to  the  mtention  and  meaning  of  the  articles 
of  association  agreed  upon  by  the  company,  as  stated  in  a  print- 
ed copy  thereof,  filed  in  the  case,  unless  by  special  grant  it  were 
otherwise  ordered ;  and  the  following  extracts  from  the  printed 
articles  are  relied  upon,  as  proof  of  this  statement : 
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*  The  directors  shall  pay  over  to  the  respective  proprietors, 
their  proportions  of  the  monies  received  from  any  and  every  sale, 
as  soon  after  the  receipt  thereof  as  may  be,  and  shall  annually 
setde  their  accounts  with  the  company. 

'  It  is  agreed  that  a  treasurer  shall  be  chosen  at  the  annual 
meeting  in  February,  whose  duty  it  shall  be  to  have  the  custody 
of  all  moneys,  and  to  receive  all  moneys  due  for  taxes,  and  any  that 
shall  be  received  for  sales,  or  any  other  moneys  belonging  to  the 
company,  and  shall  have  the  custody  of  all  such  established  records 
and  papers  of  consequence,  as  the  directors  or  trustees  shall  see  fit 
to  commit  to  his  care  for  safe  keeping ;  and  such  treasurer  shall 
pay  over  all  moneys  of  the  company  agreeably  to  a  warrant  or  order 
of  the  directors  ;  and  the  treasurer  shall  give  bond  to  the  direc- 
tors, in  such  sum  as  shall  be  from  them  from  time  to  time  re- 
quired, for  the  faithful  discharge  of  the  duties  of  his  office ;  and 
shall  recieive  such  compensation  as  the  directors  shall  think  just. 

*  That  the  directors  of  the  said  company,  at  any  legal  meet- 
ing, or  a  majority  of  them,  not  less  than  five,  shall  be,  and  they 
are  hereby  fully  authorized  and  empowered  to  agree  to  release 
or  assign  to  the  United  States,  the  whole  title  and  claim  of  the 
said  company  to  all  the  lands  they  claim  under  the  act  of  the 
legislature  of  the  state  of  Georgia^  and  empowered  to  direct  and 
require  the  trustees  of  sai^  company,  for  the  time  being,  to  de- 
liver sufficient  deeds  for  carrying  the  same  into  effect,  which 
being  done,  the  trustees  shall  be  forever  exonerated  from  all 
claims  of  what  nature  soever,  and  any  certificates,  or  other  con- 
sideration therefor,  which  may  be  given  by  the  United  States, 
shall  be  received  and  holden  by  the  treasurer  of  said  company, 

//  to  be  disposed  of  by  order  of  the  directors,  for  the  use  of  the 
/    claimants,  according  to  their  respective  interests,  as  soon  as  may 

be,  after  all  the  just  claims  and  demands  upon  the  said  company 

shall  have  been  discharged.- 

The]  plaintifis  further  state,  that  Mr.  Brown,  more  than  twen"* 

ty  years  previous  to  his  death,  was  treasurer  of  said  company ; 
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that  it  does  not  appear,  that  he  gave  any  bond,  or  that  toy  was 
required  by  the  directors }  or  that  he,  at  any  time,  demanded 
compensation  from  the  directors;  or  that  they,  at  any  time,  made 
to  him  any  compensation,  except  as  vot^  by  the  companyy  ki 
manner  before  stated ;  or  that  Mr.  Brawn^  in  his  books,  or  any 
entry,  charged  the  company  for  compensation. 

As  further  evidence  upon  this  question,  the  plaktiffi  refer  the 
Court  to  the  depositions  of  John  Peck,  Perez  Morton^  and  Jok» 
P.  Boydy  which  are  hereto  annexed  and  made  a  part  of  this  re- 
porL  The  defendant  objects  to  the  admission  of  the  deposition  of 
P.  Morion,  Esq.  on  the  ground  of  his  interest  in  the  event  of 
this  suit.  On  the  30ih  of  June^  1825,  the  defendant  gave  said 
Morton  an  obligation  of  which  the  following  is  a  copy : 

'  I  hereby  bind  myself  and  my  heirs  to  pay  the  Hon.  Perez 
Morton  one  half  of  all  dividends,  that  may  hereafter  be  made,  oa 
one  hundred  thousand  acres  of  the  origmal  scrip  of  JVew  Eng- 
land JtSssiisippi  Land  Company. 

WUnesi  my  hand,  Wm.  Vkrnon.' 

The  defendant  objects,  that  the  tendency  of  the  evidence  of 
Mr.  Morton  was,  to  defeat  the  claim  of  said  Vernon  for  an  al- 
lolrance  of  codamissioos,  and  if  said  claim  of  commissions  were 
disalbwed,  it  would  increase  the  amount  to  be  received  by  said 
Morion,  under  the  obligation  of  said  Femon, 

Releases  have  been  executed  and  delivered,  by  the  plaintiffii» 
to  Mr.  Morton  and  Gen.  Boyd,  to  qualify  them  as  witnesses, 
which  are  filed  in  the  case  and  made  a  part  of  this  report,  but 
whether  competent  to  remove  these  objecdons,  ia  point  of  law, 
the  Court  will  decide." 

The  case  was  argued  by  Blake,  district  attorney,  for  the  [dain- 
tiffi,  and  Prescott  and  Minot  for  the  defendant. 

Stokt  J.  The  master's  report  contains  so  full  an  exposition 
of  the  facts  and  circumstances  of  this  case,  that  it  is  tmnecessary 
to  do  more  than  refer  to  it  for  the  pobts  in  controversy.    I  shall 
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confiae  my  observations  to  the  objections  and  arguments  brought 
forward  by  the  parties. 

1.  In  respect  to  Mr.  Mortan^g  deposition,  if  any  thing,  in  my 
Yiew  of  the  case,  turned  conclu^vely  upon  that,  I  should  rather 
incline  to  think  his  tesdmooy  admissible.  The  release  in  the 
case  was  intended  to  release  every  claim  of  the  witness  against 
Mr.  Brovm^s  estate,  so  far  as  this  controversy  is  concerned.  It 
is  but  by  a  formal  slip  that  Mr.  VerwyfCz  name  is  not  introduced 
as  one  of  the  releasees ;  but  there  is  an  express  release,  in  terms^ 
of  all  claims  upon  Mr.  Brown^s  estate  as  to  this  matter,  reserv- 
ing all  other  rights  to  the  witness.  I  rather  incline  to  think,  that 
at  least  in  a  Court  of  Equity,  this  would  be  held  a  sufficient  re* 
lease  to  bar  the  witness ;  and  at  all  events  if  it  became  material, 
I  should  recommit  the  report,  and  direct  a  more  formal  release 
to  be  given,  in  order  to  qualify  the  witness.  My  own  view  of 
the  case  is  not  materially  affected  by  the  fact,  whether  the  testi* 
mooy  of  Mr.  Morton  be  in  or  out. 

2.  The  allowance  to  Mr.  Broum  of  j(2000,  as  a  compensa- 
tion for  his  services  as  treasurer,  b,  in  my  judgment,  conclusive, 
as  to  all  claims  for  services  up  to  the  time  when  that  compensa- 
tion was  made,  by  the  acceptance  of  the  report  of  the  commit- 
tee appointed  to  ascertain  existing  claims.  I  carry  it  forward  to 
Nov.  1815,  because  I  think  it  fair  fo  infer,  that  it  was  the  mten- 
tion  and  object  of  all  parties  to  liquidate  all  demands  up  to  the 
period  of  the  acceptance  of  the  report.  The  ascertainment  of 
the  full  demand  was  important  for  a  final  setdement  at  Washings 
ion  ;  and  this  was  indeed  its  avowed  object.  I  think  this  allow- 
ance conclusive  for  the  antecedent  services,  because  it  must  be 
deemed  to  have  been  acquiesced  in  by  Mr.  Broum,  as  a  final 
adjustment,  and  because,  by  the  regulations  of  the  company,  the 
treasurer's  compensation  was  to  be  in  the  discretion  of  the  direct 
tors.  If  Mr.  Brown  was  dissatisfied  with  the  allowance,  he  ought 
to  have  appealed  to  the  directors.  He  did  not;  and  his  execu- 
tor cannot  disturb  the  full  effect  of  bis  acts.    Indeed,  from  the 
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whole  eiridence  in  the  case,  I  am  stroDgly  inclined  to  think,  that 
whatever  was  Mr.  BrowiCs  legal  right  of  compensation,  even  this 
allowance  was  not  sought  for  or  claimed  by  him. 

3.  As  to  subsequent  services,  in  point  of  law  and  equity,  Mr. 
Brown  was  entitled  to  compensation,  if  he  chose  to  claim  it.  He 
performed  valuable  services,  and  especially  in  the  receipt  of  the 
stock,  in  large  and  small  sums,  and  the  payment  of  the  dividends 
of  it,  among  ninety-five  stockholders.  In  common  reason  no 
man  ought  to  be  expected  to  do  such  a  duty  without  some  com- 
pensation, for  it  must  always  be  attended  with  considerable  la- 
bour, and  some  hazard.  In  point  of  fact  Mr.  Broton  has,  by  an 
error  in  payment,  overpaid  to  the  amount  of  more  than  $1600 
in  stock,  and  probably  this  error  is,  from  other  circumstances, 
now  irreparable. 

The  presumption  of  law,  then,  being,  that  for  the  performance 
of  valuable  services  a  compensation  is  due,  what  is  there  in  this 
case  to  rebut  that  presumption  ?  It  is  said,  that  it  was  originally 
understood  and  agreed  by  all  parties,  that  Mr.  Brovm^  as  treasu- 
rer, was  to  receive  no  compensation.  Now  there  is  no  such 
original  agreement  proved  in  the  case.  On  the  contrary,  it  is 
shown  by  the  articles,  that  it  was  originally  in  contemplation  of 
the  company,  that  the  treasurer  should  receive  compensation,  for 
an  authority  is  given  to  the  directors  to  make  it.  And  the  com- 
pany, in  the  final  allowance  to  Mr.  Brawny  must  be  deemed  to 
have  admitted  his  equitable  claim  to  that  sum,  at  least,  for  the 
services  rendered.  The  testimony  of  the  witnesses  establishes, 
to  my  satisfaction,  that  Mr.  Broum  was  strongly  inclined  against 
making  any  claim  for  his  services ;  but  he  also  thought,  that  eve- 
ry other  director  ought  also  to  give  his  services  gratuitously. 
They,  however,  did  not ;  and  there  is  no  reason  why  his  wishes 
or  intentions  should,  under  such  circumstances,  bar  his  own 
rights,  and  let  in  those  of  all  others.  Indeed,  it  is  obvious  from 
the  tenor  of  the  conversations  related  by  the  witnesses,  that  they 
applied  to  services  rendered  antecedendy  to  November,  1815. 
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But  there  is  a  material  difference  between  cases,  where  a 
man,  from  generosity  of  spirit  and  liberal  feelings,  waives  any 
compensation  for  services  he  has  performed,  as  a  matter  of  bouo- 
,ty,  and  cases,  where  he  originaUy  stipulates  to  perform  those 
services  gratuitously.  In  point  of  law,  Mr.  Brown^  on  accepting 
the  treasurership  annually,  must  be  deemed  to  have  undertaken 
the  duties  under  the  express  stipulation  of  the  articles,  that  the 
treasurer  should  be  entitled  to  such  compensation  as  the  directors 
should  think  just.  If  he  chose  not  to  insist  on  any  compensation, 
he  was  certainly  at  liberty' so  to  do.  But  if  he  had  insisted  on 
compensation,  it  is  plain,  that  the  directors  were  bound  to  allow 
him,  for  his  services,  a  just  and  reasonable  sum.  The  legal  right 
of  Mr.  Brovmj  under  the  articles,  is  one  thing  ;  his  private  inten- 
tion not  to  enforce  it  is  quite  another  thing.  It  is  matter  of  his 
private  discretion,  and  cannot  be  pleaded  as  a  release  or  extin- 
guishment of  his  claim*  It  is  conceded,  on  all  sides,  that  the 
character  of  Mr.  Brown  was  that  of  liberality ;  a  disposition  not 
to  claim  money  for  services,  but  to  act  without  thought  or  care 
for  compensation.  Still,  he  had  a  right  to  compensation  in  all 
cases  where  he  did  not  expressly  or  impliedly  waive  it  after  the 
performance  of  them. 

Has  he  so  waived  compensation  for  the  services  performed  in 
superintending  the  dividends  of  the  stock  f  1  think  there  is  no 
sufficient  proof  that  he  has.  The  directors  had  a  right  to  fix 
his  compensation,  and  to  limit  the  amount ;  or  to  have  told  him, 
in  February,  1816,  when  he  was  re-chosen  as  treasurer,  that 
they  would  allow  him  no  compensation.  This  was  not  done ; 
and  he  therefore  entered  upon  the  office,  confiding  in  the  fair 
discretion  of  the  directors  under  the  articles.  I  think,  too,  that 
Mr.  Brovm  could  not  have  claimed  any  fixed  amount  of  com- 
pensation ;  and  unless  the  directors  fraudulendy  or  unreasonably 
denied  him  a  proper  compensation,  his  only  remedy  was  an  ap- 
peal to  the  justice  of  the  directors.  The  case,  however,  is  not 
presented  under  this  aspect ;  for  the  directors  never  acted  on 
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tlie  subject.  And  the  calamitous  illoess  of  Mr.  Brovm,  for  seve- 
ral years  before  his  death,  disabled  him  from  aoy  final  decision, 
whether  he  would  waive  his  legal  claim  or  not. 

4.  As  to  the  extent  of  compensation,  I  cannot  accede  to  the 
notion,  that  it  ought  to  be  any  thing  approaching  the  sum  con- 
tended for  by  the  executor.  Mr.  Broum  has  shown,  by  paying 
over  all  the  proceeds  in  his  hands,  excepting  about  four  or  five 
thousand  dollars,  that  he  either  waived  any  compensation  at  aU, 
or  else  confined  his  claim  to  a  far  smaller  amount.  He  probably 
has  incurred  a  loss  of  $1600  in  the  service  of  the  company  ;  and 
if  his  services  were  gratuitous,  to  this  extent,  at  least,  in  good 
faith  and  equity,  the  company  ought  to  indemnify  him.  It  would 
be  bard  to  visit  on  his  estate  a  loss  honestly  arising  by  mistake, 
m  very  difficult  duties,  performed  gratuitously  in  the  company's 
service.  My  opinion,  however,  being,  that  Mr.  Brown  did  not 
contract  for  gratuitous  services,  but  intended  to  hold  his  rights, 
and  leave  the  company  to  his  own  liberality  in  the  event,  his 
estate  is  now  entitled  to  a  reasonable  compensation  for  them. 
His  liberality  of  intention  was  never  consummated  by  any  defini- 
tive act ;  and  his  executor  does  not  choose  now  to  yield  up  a 
legal  claim  upon  any  undefined  intentions.  I  think  a  gross  al- 
lowance of  ^000  dollars  is  an  adequate  compensation ;  but  if 
the  plaintiffi  wish,  I  will  decree  a  small  sum  more  to  enable  them 
to  take  the  opinion  of  the  Supreme  Court 

There  must  be  a  decree  for  the  delivery  up  of  the  company's 
books  and  papers,  and  a  payment  of  the  balance  in  the  hands  of 
the  executor ;  but  each  party  must  beer  his  own  costs. 

Decru  accordingly. 
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James  D^WoLr,  jr.  tr^.  Jacob  Babbett  et  ah 

A  ponhaBe  w&s  nuide  of  19S  boxes  of  sugar,  for  wbkh  certain  acceptaiioea»  drawn 
by  the  purchaser  and  indorsed  and  accepted  for  his  accommodation,  were  to  be 
given  to  secure  payment.  The  sugars  were  to  be  shipped  on  board  of  a  ship  l)e- 
longing  to  the  purchaser,  then  lying  in  the  same  port,  and  bound  on  a  foreign 
voyage.  The  acceptances  were  to  be  delivered  upon  the  return  of  the  purchaser 
ftom  BMion,  to  which  place  he  was  then  going.  While  at  Boston  he  faJfed,  and 
assigned  his  property.  During  bis  absence,  a  part  of  tlie  sugars  were  put  on  boaid 
of  the  ship.  After  his  return,  he  liept  his  own  failure  a  secret,  and  also  the  failure 
of  his  indorsers  and  acceptor,  and  procured  a  delivery  of  the  residue  of  the  sugars, 
on  the  fikith,  that  the  acceptances  were  to  be  duly  given.  Held,  that  if  the  delivery 
of  the  sugars,  under  these  circumstances,  was  not  intended  by  the  parties  to  be  an 
abiohite  delivery,  but  a  delivery  on  condition  only,  that  the  terms  of  the  contract 
were  compUed  with,  then  tlie  vendor  might  reclaim  the  sogars,  and  hie  property  in 
them  was  not  gone.  It  was  further  HeM,  that  if  the  delivery  of  the  sugars,  after 
the  fiiilure,  was  procured  by  a  fraudulent  suppression  of  that  fact,  the  delivery,  at 
to  that  portion,  was  altogether  withoot  any  legal  validity,  whatever  might  be  the 
case  as  to  the  other  parcels. 

JL  ROVER  for  198  boxes  of  sugar.    Plea,  the  general  issue. 

At  the  trial  it  appeared,  that  the  sugars  originally  belonged 
to  the  defendant,  Babbett^  and  were  sold  to  one  George  If  Wolf, 
in  the  manner  hereafter  stated.  As  soon  as  the  purchase  was 
made,  George  IT  Wolf  ordered  an  invoice  and  bill  of  lading  to 
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bo  made  out,  by  his  clerk,  of  the  goods,  as  if  already  on  board  of 
the  ship  Magnet^  Capt.  UsheVy  master,  in  which  they  were  to  be 
sent  to  Marseilles.  The  ship  was  owned  by  George  Coggeshallj 
and  was  not  expected  to  sail  for  a  number  of  days,  not  then  being 
equipped  for  sea.  The  master  signed  the  bill  of  lading  of  the 
goods,  as  on  board,  though  in  point  of  fact  ihey  were,  at  the  time,  in 
the  store  of  tlie  defendant,  Babbett.  This  bill  of  lading  was  indors- 
ed by  George  jD'  Wolf,  and  immediately  sent  to  the  plaintiff  at  JVetr 
Yorky  who,  upon  the  faith  of  it,  accepted  a  draft  drawn  on  him 
by  George  D^fVolf,  to  a  large  amount.  The  defendant,  Babbeity 
was  wholly  ignorant  of  these  transactions. 

The  testimony  of  George  D*Wolfy  introduced  by  the  plaintiff 
in  the  cause,  was  as  follows : 

"  That  on  the  seventh  day  of  December,  1825,  he,  B^Wolfj 
agreed  to  purchase  of  Messrs.  Babbitt  Sf  Browning  one  hundred 
and  ninety-eight  boxes  of  brown  sugar,  at  eleven  cents  per  pound. 
In  payment  he  was  to  allow  them  the  debenture  certificates,  and 
give  them  Isaac  Clapp^s  acceptance,  endorsed  by  John  Smith 
and  George  Coggeshallj  for  $4983  88,  at  sixty  days,  and  for 
the  remainder  his  own  note  at  ninety  days.  On  the  date  of  the 
agreement,  the  sugars  were  cleared  for  debenture,  by  him,  and 
were  to  be  shipped  in  the  Magnet^  Usher^  master,  for  Marseilles^ 
On  the  same  day  he  went  to  Boston^  and  was  to  deliver  Clapp's 
acceptance  on  his  return.  He  returned  from  Boston^  on  Friday 
evening  the  9th,  on  which  day  he  made  an  assignment  to  John 
Richards f  Isaac  Clapp^  and  Charles  D^  Wolff  to  secure  them  for 
their  advances,  acceptances,  and  endorsements ;  on  the  same  day 
Mr.  Clapp  and  John  Smith  stopped  payment,  and  on  the  10th 
George  Coggeshall  stopped  payment.  These  facts  were  not 
known  in  Bristol  until  the  evening  of  the  10th.  In  consequence 
of  his  stopping,  and  Clapp^  Smithy  and  CoggeshalVs  stopping, 
he  did  not  offer  Mr.  Babbett  the  paper.  In  the  course  of  Satur- 
day evening  the  10th,  Mr.  Babbett  called  at  22.  Rogers,  jr's 
bouse,  to  see  him,  D^Wolf,  and  said  he  should  keep  the  sugars; 
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to  which  he,  D^Wolf^  made  no  reply.  On  Sunday  morning  the 
11th,  Capt.  Usher  and  Mr.  Babbett  met  him  in  the  street,  and 
Babbett  demanded  of  Capt.  Usher  the  sugars,  which  Usher  re- 
fused to  give  up,  because  he  had  signed  a  bill  of  lading  for  them. 
Mr.  Babbett  inquired  of  D'fTo/f  where  the  bill  of  lading  was. 
He  replied  to  Babbet^  that  he  had  sent  it  to  J^ew  York,  previous 
to  his  going  to  Boston.  At  the  time  said  bill  of  lading  was  sign- 
ed, the  whole  of  the  sugars  were  in  Mr.  Babbetfs  store,  and  he 
did  not  know  of  the  bill  of  lading  being  signed  until  Sunday 
morning.  Babbett  asked  D^fVolf,  in  presence  of  Capt.  Ush^r, 
whether  the  sugars  had  been  settled  for  by  him;  D'fFb^  replied, 
they  had  not.  On  the  day  IPWolf  purchased  the  sugars,  he 
drew  on  Mr.  James  jy  Wolf,  jr.  for  $6000,  at  sixty  days,  as  an 
advance  upon  them,  and  forwarded  to  him  the  invoice  and  bill 
of  lading,  consigned  to  his  order  at  Marseilles,  which  draft  was 
negotiated  and  accepted. 

In  answer  to  certain  questions  put  by  the  plaintiff's  coulisel, 
D'fFo/f  farther  stated,  that  he  did  not  take  possession  of  the  sugars 
by  employing  the  coopers  to  work  upon  them  :  That  he  went 
immediately  to  Boston  after  the  agreement.  The  sugars  were 
to  be  delivered  when  called  for,  and  to  be  paid  for  when  he  re- 
turned from  Boston,  When  he  returned  from  Boston  on  Satur- 
day following,  he  saw  the  sugars  going  on  board  the  ship  :  That 
he  had  not  any  idea  of  stopping  payment  when  he  left  Bristol 
for  Boston  on  the  7th :  That  he  did  ask  Mr.  Babbett,  whether 
he  would  receive  the  paper  after  his  return  from  Boston,  at  Mr. 
Robert  Rogers^s  house,  in  the  evening,  at  the  time  he  read  to 
him  the  assignment,  which  he  declined  :  That  on  Saturday  fore- 
noon Mr.  Babbett  did  call  on  him,  D^Wolf,  for  the  paper.  He 
informed  Babbett  that  he  had  not  seen  Mr.  Coggeshall,  and  the 
paper  was  not  ready.  He  never  did  obtain  CoggeshaWs  en- 
dorsement, or  Clapp*s  acceptance." 

The  clerks  of  UWolf  stated,  that  the  invoice  and  bill  of 
lading  of  the  sugars  were  made  out,  pursuant  to  G.  D*  Wolffs 
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order,  and  sent  to  N'ew  York :  That  do  debenture  of  the  goods 
was  ever  obtained,  or  givea  by  Q*  jyjVolf  to  BMeU;  and  no 
note  was  ever  given  for  the  amount  of  the  sugars,  all  the  parties 
having  failed :  That  G*  jyWolf  went  to  Boston  on  Wednesday 
(the  7th  of  December),  and  returned  from  Boston  on  Fridajr 
night  (the  9th  of  December)  y  but  his  failure  was  not  known,  but 
kept  a  secret  until  Saturday  night.  One  of  his  clerks,  by  his 
order,  applied  on  Thursday  to  Babbett  for  the  delivery  of  the  su- 
gars. They  were  stored  in  an  upper  loft  of  the  store  of  Baibett^ 
and  he  objected  to  lowering  them  down  at  his  own  expense ;  but 
made  no  objection  to  the  delivery.  The  sugars  were  lowered 
down  at  V  Wolfs  expense,  and  coopered,  and  12  boxes  were 
put  on  board  of  the  Magnet  (which  lay  at  a  wharf  opposite  the 
store),  on  Thursday ;  26  boxes  were  put  on  board  on  Friday ; 
and  102  boxes  on  Saturday.  The  clerk  oiD'^Wolf^  who  attend* 
ed  to  this  delivery,  stated,  he  did  not  know  of  D*  Wolffs  failure 
until  Sunday  the  11th. 

On  the  part  of  the  defendants,  a  witness  swore,  that  he  wis 
present  during  the  conversation  and  bargain  for  the  sale,  between 
the  defendant,  Babbett^  and  George  D^  Wolf.  The  defendant, 
Babbetij  agreed  to  sell  upon  credit  upon  the  terms  stated ;  but 
said  to  G.  lyWolf^  that  the  delivery  would  not  be  made,  until 
the  drafts  were  given,  according  to  the  terms  of  sale.  D*WoJf 
then  asked,  if  Babbett  had  any  objection  to  his  coopering  the 
boxes  of  sugar  in  the  mean  time ;  to  which  Babbett  replied  he 
had  not.  He  further  testified,  that  on  Sunday  (the  11th  of  De* 
cember),  in  the  morning,  the  ship  Magnet  was  in  the  stream,  but 
not  in  a  condition  to  go  to  sea  for  several  days.  Babbett  came 
on  the  wharf  with  the  witness.  George  D^fVolf  vras  there« 
Babbett  said,  he  was  going  to  take  the  sugars  out  of  the  ship. 
V^  Wolf  udii  he  had  no  objection.  D^Wolf  then  told  Capt. 
Usher^  that  he  might  deliver  the  sugars  to  Babbett,  adding,  ^^  it 
is  Babbetfs ;  I  have  not  complied  with  the  terms  of  sale." 
U^er  said  he  would  deliver  the  sugars,  if  If  Wolf  would  give 


NOVEMBER  TEKM»  1896  203 

D' Wolf,  jr.  M.  Babbett  H  oL 

up  the  bill  of  lading.  D^Wdf  mi^  it  was  out  of  bb  powers 
the  biD  of  lading  was  at  New  York.  Usher  then  asked  the  wit* 
Bess's  advice,  who  advised  him  to  protest  against  Babbeti^e  taking 
the  sugars.    Babbett^  however,  did  take  them  out  of  the  ship* 

It  further  appeared,  hy  other  testiooony,  that  the  clerks  of  G* 
jytVolfv^ere  very  bu^  on  Saturday  (the  10th)  m  hurrying  the 
sugars  CO  board  the  ship,  from  the  store  of  Babbeit.  But  Bab* 
beU  had  no  notice  of  G.  ly  Wolps  failure  unul  late  on  Saturday 
night  or  Sunday  morning. 

Upon  this  evidence,  Whipple^  for  the  plaintiff,  contended,  diat 
the  sale  was  complete  on  Wednesday ;  that  the  bargain  was,  that 
George  Bi*Wolf  should  have  a  credit  for  the  amount^  until  his 
return  from  Boston  on  Friday ;  that  he  was  then  to  give  the  notes 
and  drafts  conformably  to  the  agreement.  The  goods  were  to 
be  delivered,  as  jD'^(^  wished,  in  the  intermediate  period ;  and 
they  were  actually  and  absolutely  delivered  to  D^Wolf^  so  that 
the  defendant,  Babbett^  had  no  right  to  retake  them,  but  the 
properQr  passed  to  the  plaintiff.  He  cited  l^  Johns.  IL  434} 
6  East,6lS;  2H.Bl.504;  ABos.^PvU.;  1  raun^.468$ 
i  East,  175  ;  1  Campb.  452. 

SearUf  for  the  defendants,  contended,  that  the  delivery  was 
merely  conditional,  and  the  defendant,  Babbett,  had  a  right  td 
retake  his  own  goods  under  the  circumstances. 

Stort  J.  in  summing  up  to  the  jury,  said.  If  in  thb  case  there 
has  been  an  absolute  and  unconditional  delivery  of  the  sugars  to 
George  IfWolf^  unaffected  by  fraud,  the  plaintiff  is  entided  to 
recover.  So  far  as  regards  the  102  boxes  of  sugar  delivered  oa 
Saturday,  as  that  was  after  the  terms  of  the  personal  credit  had 
expired,  which  the  counsel  for  the  plaintiff  supposes  to  exist,  the 
deliveiy  can  be  maintained  as  valid,  only  upon  the  supposition, 
that  the  whole  transaction  was  bon&jide,  and  the  defendant  Ai^ 
iett  waived  a  compliance  with  the  terms.  At  that  time  B^Wo^ 
had  fiiiled  and  assigned  his  property,  and  Clapp  and  Smiih  had 
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also  failed,  and  Coggeshall  failed  on  Saturday  morning.  Thus, 
all  the  parties  to  the  intended  drafts  in  payment  had  failed,  at 
the  time  of  the  delivery  of  the  102  boxes  on  Saturday.  The 
facts  were  well  known  to  George  lyWolfy  and  they  were  utterly 
unknown  to  the  defendant,  Babbett.  What  then  was  the  con- 
duct of  G.  ly  Wolf  to  Babbett  on  Saturday  morning  i  It  was  an 
evasive  reply  to  an  inquiry  respecting  the  paper  to  be  given  for 
the  sugars.  Was  it  not  evasive  for  the  purpose  of  misleading 
Babbett  ?  My  opinion  is,  that  under  the  circumstances  of  this 
case  a  delivery,  procured  by  a  fraud  in  misleading  the  vendor  hj 
a  suppression  of  iacts,  alid  by  an  effective  affirmation  of  an  in- 
tention to  comply  with  the  terms  of  the  sale,  which  the  party  at 
the  time  knew  was  impracticable,  was  such  a  fraud,  that  it  at  all 
events  avoids  the  delivery,  so  far  as  respects  the  102  boxes ;  and 
the  jury,  if  they  believe  the  facts,  ought  to  find  a  verdict  for  the 
defendants  to  this  extent. 

But  the  other  part  of  the  case  turns  upon  a  ground  equal- 
ly applicable  to  the  whole  of  the  sugars.  The  question  is, 
whether  this  was  a  contract  for  an  absolute  delivery  of  the 
sugars  upon  a  personal  credit  to  G.  D^Wolf,  until  his  return  from 
Boston^  or  whether,  in  the  understanding  of  all  parties,  a  bond 
fide  compliance  with  the  terms  of  sale,  by  giving  the  note,  accep- 
tances, be.  was  a  condition  precedent  to  the  absolute  delivery  of 
the  sugars. 

The  vendor  is  not  divested  of  his  right  to  retake  the  goods,  if 
for  the  convenience  of  the  vendee  he  has  assented  to  a  qualified 
delivery  of  the  goods,  with  the  understanding,  that  the  property 
is  not  absolutely  to  pass,  unless  all  the  terms  of  sale  are  complied 
with.  If  indeed  a  personal  credit  is  given  to  the  vendee,  and 
the  delivery  is  absolute  and  complete  under  the  sale,  the  vendor 
has  no  right  to  reclaim  the  property.  If,  on  the  other  hand,  the 
delivery  is  conditional,  and  so  understood  by  the  parties,  then  the 
vendor  does  not  part  with  his  property  until  the  terms  of  sale  are 
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complied  with.      Iq  short,  the  sale  thea  is  merely  a  conditional 
sale. 

Here,  there  is  no  pretence,  that  all  the  terms  of  the  sale 
have  been  complied  with.  They  were  notoriously  broken  by 
the  insolvency  of  the  parties,  when  there  had  been  a  part  delive- 
ry only.  No  debenture  has  been  given,  no  note,  no  accep- 
tance. The  question  is  a  question  as  to  the  real  intentions  and 
bargain  between  the  parties.  Did  the  vendor  intend  to  part 
with  the  property  absolutely,  by  giving  a  personal  credit  to  G» 
D^Wolf,  whether  he  complied  with  the  terms  of  sale  or  not? 
Or  did  not  both  parties  understand,  that  the  title  by  sale  was 
only  to  be  complete  by  a  strict  compliance  with  all  its  terms, 
and  that  any  delivery  of  the  goods,  in  the  mean  time,  was  to  be 
deemed  conditional,  and  merely  for  the  convenience  of  the  ven- 
dee f  As  the  jury  find  the  fact,  their  verdict  ought  to  be  for  the 
plaintiff  or  defendant,  as  to  all  the  sugars,  not  affected  by  the 
fraud.  If  the  delivery  was  conditional,  then  the  verdict  is  to  be 
for  the  defendants ;  if  absolute,  then  for  the  plaintiff.^ 

Verdict  for  defendants. 


^  Su  Bloxam  vs.  Sanders^  4  Bam.  If  Creno,  941. — Harris  vs.  Smithy 
3  Serg.  8f  BavsiUy  20. — Hussey  vs.  ThomUm^  4  Mats.  JR.  405. — Hagger^ 
ty^9.  Paimer^  6  Johns.  Ch.  R.  437. — Copdand  vs.  Boutquety  CmuU 
Vourt  Pennsylvaniay  ^rU  Term,  1826,  Jd  Jd*  S, 
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HeNRT  StARKS  and  0THCB8. 

When  a  ftctor  was  aathorised  to  sell  goods  at  a  limited  price ;  and  1m  afterwaida 
sold  them  below  that  price,  and  sent  an  account  to  bis  principal,  of  the  sales  aotl 
pricea,  and  aotiiorised  him  to  draw  for  the  balance  of  the  accoant ;  and  the  priiT 
cipal  received  the  account,  and  drew  for  the  balance,  and  made  no  objecrioiis  ia 
his  letters,  or  otherwise,  to  the  conduct  of  the  factor  in  the  sales ;  it  was  held,  that 
Us  coadoct  amoontad  to  a  ra^ificadon  of  the  lector's  pvaceediBg^. 

A.S8UMPSIT  sgaiosA  the  defendants,  as  factors  of  the  plamtifl&^ 
for  the  sale  of  certain  cotton  goods*    Plea,  the  general  issue. 

At  the  trial  die  facts  w^c,  that  the  plantifi  had  consigned  to 
the  defendants,  who  were  merchants  at  JSTew  OrkanSy  sundrjr 
cotton  goods  for  sale,  with  orders  not  to  sell  the  same  at  a  price 
below  eighteen  cents  per  yard.  The  defendants  kept  the  goods 
on  hand  a  considerable  time,  being  unable  to  sell  them  at  the 
limits ;  and  finally,  without  receiving  any  other  orders,  sold  the 
goods  at  prices  below  the  limits,  from  thirteen  cents  per  yard 
and  upwards. 

In  January  1824,  the  defendants  sent  a  letter  to  the  pkuntiffi, 
informing  them  of  the  sales  and  prices,  enclosing  also  an  account 
current,  at  the  prices  sold  for,  stating  the  balance  in  their  hands, 
and  authorizing  the  plainti^  to  draw  for  it.  The  letter  and  en- 
closures were  duly  received  by  the  plaintiffi,  who  wrote  a  letter 
in  reply.  They  afterwards  drew,  at  different  times,  bills  for  parts 
of  the  balance,  and  finally  for  the  residue.  These  bills  were 
duly  paid.  There  was  no  intimation  in  any  of  these  letters,  that 
the  defendants  had  done  wrong ;  no  complaint  was  made  of  the 
sales ;  and  no  objection  suggested  against  the  account. 

The  action  was  brought  for  the  difference  between  eighteen 
cents  and  the  prices  at  which  the  goods  were  sold ;  and  upon 
these  facts,  the  cause  was  submitted  to  the  Court  by  TiNnts 
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and  Whipple  for  the  plaintifis,  and  by  Thornas  Burgess  for  the 
defendants. 

Story  J.  TThe  Court  are  decidedly  of  opinion,  that  tL3 
plaintiffi  are  not  entitled  to  recover.  The  conduct  of  the  plain- 
tifis  amounted  to  a  full  ratification  of  the  sales  by  the  defendants. 
It  was  their  duty,  upon  receiving  the  letter  and  account  of  sales, 
to  have  expressed  their  dissatisfaction  within  a  reasonable  time. 
So  far  from  so  doing,  they  have  repeatedly  written  since,  without 
the  slightest  complaint,  and  drawn  for  the  whole  balance.  This 
is  a  complete  acquiescence  in  the  acts  of  the  defendants.  It 
amountis  to  a  virtual  adoption  of  the  sale.  A  subsequent  con- 
firmatbn  is  equivalent  to  an  original  authority.  If  a  merchant 
neglects,  after  a  reasonable  time,  to  object  to  an  account  current, 
he  is  deemed  to  acquiesce  in  it ;  and  it  is  treated  as  an  account 
stated.^ 

Judgment  for  the  Defendant. 


1  fiSee  T^usftett  V8.  5Aoi^,  2  Fer.  2a9.*»^»i9  vs. /mi(^n,  2  .^ 
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John  D.  Potter 
Providence  Washington  Insurance  Cohpant. 

A  policy  was  underwritten  on  a  vessel  for  twelve  months.  In  the  course  of  her 
voyages,  during  this  period,  she  sailed  from  Providence  bound  to  JVew  Orleans, 
with  a  cargo  on  board  belonging  to  the  owner  of  the  ship ;  and  encountered  a  gale, 
and  was  compelled  to  cut  away  her  masts  and  rigging,  and  to  return  to  JVew  York 
for  repairs,  where  it  was  found  that  the  repairs  would  cost  more  than  half  her  val- 
ue. The  cargo  was  taken  out  and  sold  by  the  owner,  who  had  insured  the  same. 
The  claim  was  now  for  a  total  loss  of  the  vessel,  she  having  been  abandoned  to 
the  underwriters. 

In  adjusting  the  loss,  it  was  held,  that  the  cutting  away  of  the  masts  and  rigging 
was  a  general  average,  to  be  borne  by  the  ship  and  cargo  in  the  same  manner,  as 
if  tliey  belonged  to  different  owners. 

In  such  a  case,  if  the  owners  of  the  ship  and  cargo  are  different,  the  owner  of  the 
ship  may  recover  the  whole  amount  of  his  loss,  without  any  deduction  of  the  gen- 
eral average  due  on  the  cargo.  But  where  the  ship  owner  is  also  owner  of  the 
cargo,  the  amount  due  from  the  cargo  may  be  deducted  from  the  total  loss  on  the 
ship,  by  the  underwriter. 

Assumpsit  on  a  policy  of  insurance,  dated  10  Sept.  1825,  as 
follows,  "  $5000  on  ship  Jefferson  and  appurtenances  for  and 
during  the  term  of  twelve  months  in  port  and  at  sea,  and  at  all 
times  and  places  during  that  period,  beginning  the  adventure  on 
the  1st  of  September  at  12  o'clock  at  noon."  Premium,  Sper 
cent.  The  loss  was  averred  in  the  declaration  to  be  by  perils 
of  the  seas.    Plea,  the  general  issue. 

At  the  trial,  the  facts  were  not  disputed.  It  appeared  that 
the  ship  sailed  from  Providence  in  August,  on  a  voyage  to  JVeto 
Orleans^  with  a  cargo  on  board  belonging  to  the  plaintifi)  who 
was  also  owner  of  the  ship.  On  her  passage  she  encountered 
a  severe  hurricane,  and  was  so  much  wrecked  and  injured,  that 
she  was  obliged  to  put  into  JVeti;  York  for  repairs.  On  a  survey 
there,  it  was  found  that  she  was  injured  more  than  her  whole 
value  ;  and  the  plaintiff  accordingly  abandoned  her  to  the  defend- 
ants.    The  cargo  was  taken  out  and  sold  by  the  plaintiff,  who 
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had  insured  the  same,  and  made  a  claim  on  the  underwriters, 
but  no  loss  had  been  paid  by  the  latter.  During  the  hurricane, 
the  masts  and  rigging  &£c.  were  voluntarily  cut  away  by  the  mas- 
ter to  avoid  foundering. 

The  only  questions  made  were,j5rj<,  whether  tlie  cutting  away 
the  masts  and  rigging  was  a  general  average  or  not,  to  be  borne 
by  ship  and  cargo,  for  no  freight  was  earned ;  secondly^  if  so, 
whether  the  defendants  had  a  right  to  deduct  from  the  plaintiff's 
demand,  the  amount  which  was  due  from  him  as  owner  of  tiie 
cargo ;  or  whether  he  was  entided  to  recover  the  total  loss,  and 
leave  tlie  defendants  to  their  remedy  against  the  underwriters  on 
the  cargo  for  the  general  average. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  on  both  points ;  and  it  was  agreed  that  the  adjust- 
ment of  the  average  and  other  legal  deductions  should  be  made 
by  a  commissioner  according  to  the  opinion  of  the  Court. 

Bridgham^  for  the  defendants,  cited  P/dUip^s  Insur.  333,  353, 
459 ;  7  Johns.  R.  412 ;  I  M.  fy  Sdw.  318 ;  9  East,  72 ;  4 
Binn.  502. 

Searhj  for  the  plaintiff,  cited  1  Caines  22.  196,  215  ;  I  Johns. 
R.  412 ;  7  Johns.  jR.  57 ;  6  Mass.  R.  318. 

Story  J.  delivered  the  opinion  of  the  Court,  as  follows. 
There  is  no  question  in  this  case,  but  that  there  has  been  a  total 
loss  of  the  ship,  for  which  the  underwriters  are  liable.  The  injuries 
sustained  by  the  hurricane  were  so  great,  that  upon  tlie  ship's 
arrival  in  the  port  of  JSTew  York,  it  was  found  that  it  would  cost 
more  to  repair  her,  than  she  would  be  worth  after  she  was  re- 
paired. An  abandonment,  therefore,  was  rightfully  and  seasonably 
made.  The  question  now  in  dispute,  arises  from  another  circum- 
stance. During  the  storm,  the  masts  and  rigging  were  voluntarily 
cut  away  for  the  benefit  of  all  concerned,  and  this  sacrifice,  beyond 
all  doubt,  constitutes,  in  ordinary  cases,  a  claim  for  general  aver- 
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age  upon  ship,  cargo,  and  freight.  The  owner  of  the  ship  is 
also  owner  of  the  cargo.  The  voyage  being  defeated,  no  freight 
was  earned.  The  cargo  was  insured  by  another  policy.  No 
expenses  were  in  fact  incurred  for  repairs  on  account  of  the  gen- 
eral average,  and  no  loss  has  been  paid  by  the  underwriters  of 
the  cargo  as  the  contributory  share  of  the  cargo  to  the  average. 
Upon  this  posture  of  the  facts,  the  defendants  contend,  ^^^,  that 
the  plaintiff  being  owner  of  both  ship  and  cargo,  they  are  entit- 
led to  receive  from  him  the  amount  of  the  contributory  share  of 
the  cargo  to  this  loss.  Secondly^  that  this  amount  may  and 
ought  to  be  deducted  from  the  sum  received  in  the  present 
suit. 

In  respect  to  the  first  point,  it  does  not  appear  to  me,  that 
there  is  any  reasonable  ground  for  disallowing  the  general  aver- 
age. This  case  must  be  decided  in  the  same  manner  as  if  a 
stranger  were  the  owner  of  the  cargo*  The  cargo  has  been 
preserved  by  a  voluntary  sacrifice,  and  the  ship  owner,  if  there 
had  been  no  abandonment,  would  be  clearly  entitled  to  demand 
from  the  owner  of  the  cargo,  a  contribution  to  the  general  aver- 
age. It  does  not  appear  to  me  that  the  abandonment  makes 
any  difference  in  the  case.  A  total  loss  of  the  ship,  that  is, 
total  in  construction  of  law,  has  arisen  ;  but  the  cargo  has  been 
saved.  Where  indeed  a  partial  loss  or  damage  to  the  ship  oc- 
curs in  the  course  of  a  voyage,  and  afterwards,  in  the  same 
voyage,  a  total  loss  of  the  ship,  there  the  former  is  absorbed  in 
the  latter,  unless  expenses  have,  in  the  intermediate  time,  been 
incurred  to  repair  it,  and  in  that  event,  those  expenses  are  pay- 
able by  the  underwriters  in  addition  to  the  total  loss.^  But  here, 
though  a  total  loss  has  occurred,  the  previous  sacrifice  constitut- 
ed not  a  loss  solely  to  be  borne  by  the  ship  owner,  but  a  con- 
tributary  loss  to  be  borne  by  all  the  property  at  hazard*  The 
ship  owner  had  a  right  to  say,  I  subsequently  lost  my  vessel,  but 

1  Tumd  vs.  Mar.  /rw.  Co.  7  Jchm.  R.  412,  424,  note  (C.) 
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your  property  was  saved  at  my  expense,  and  you  must  contrib- 
ute to  relieve  me  from  this  burthen.  If  the  ship  owner  may  say 
so,  it  appears  to  me,  that  the  s^me  claim  belongs  to  the  under^ 
writers  after  the  abandonment,  for  they  succeed  to  the  rights  of 
the  assured. 

Then  as  to  the  second  point.  If  this  were  a  suit  tr^  recover 
the  amount  of  the  loss  of  the  masts  and  rigging  &c.  sacrificed 
for  the  common  benefit,  I  am  of  opinion,  that  the  ship  owner 
would  be  entitled  to  recover  the  whole  amount  of  the  loss,  with' 
out  first  seeking  to  recover  against  the  owners  of  the  cargo  their 
contributory  share ;  and  the  underwriters  must  be  left  to  recover 
their  recompense  over.  The  ship  owner  is  entitled  to  receive 
bis  full  loss  by  a  peril  incurred  against,  without  troubling  himself 
vrith  any  remedies  over  against  third  persons.  I  follow,  in  this 
respect,  the  doctrine  in  Maggarth  vs.  Church  (i  Caines  R.  196), 
and  the  other  cases  in  ^ew  York,  which  have  succeeded  it,^ 
ID  preference  to  that  of  Lapsley  vs.  U.  S.  Insurarice  Compamy 
(4  Binn.  JR.  502).  I  speak  here  of  a  case  where  the  ship  and 
cargo  are  owned  by  different  persons.  Where  they  are  owned 
by  the  same  person,  a  different  rule  may  well  apply.  There  the 
same  hand  that  loses,  pays.  As  between  himself  and  the  under- 
writers on  the  ship,  his  real  loss  is  only  the  contributory  share 
of  the  ship  to  the  loss.  The  other  losses  are  borne  by  him  as 
owner  of  freight  and  cargo,  for  which  he  directly  is  liable.  If 
he  actually  repairs  the  loss,  the  expenses  paid  must  be  deemed 
expenses  paid  as  well  in  his  character  of  owner  of  the  cargo,  as 
of  the  ship.  To  declare  that  he  would  in  such  a  case  be  enti- 
tled to  recover  the  whole  expenses  against  the  underwriters,  would 
be  to  decide,  that  he  might  recover  a  sum,  which  he  was  bound 
to  pay  on  his  own  account  5  to  recover  that  which  he  was  boimd 
immediately  to  pay  back  to  the  underwriters.    The  law  does 

1  Vanderhewoel  vs.  UniUd  huur.  Co.  1  Johm.  R.  412;   Wat$<m  vs. 
Afar,  jjifur.  Co,  7  Johns.  R,  57. 
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not  justify  such  a  doctrine.  And  the  authority  of  Jumd  vs- 
Marine  Insur.  Co.  (7  Johns.  R.  412),  is  directly  opposed  to  it ; 
and  rvaiiam  vs.  The  London  Jhsur.  Co.  (1  M.  fy  Sdw.  321), 
goes  with  the  latter. 

In  principle,  there  ought  to  be  no  difference,  whether  the 
owner  of  the  ship  has  repaired  the  loss  or  not.  In  either  case, 
he  can  recover  only  the  amount  of  his  loss.  This  loss  must  be 
in  either  case  no  more  than  what  he  has  incurred  as  ship  owner. 
In  contemplation  of  law,  as  owner  of  freight  and  cargo,  he  is 
indemnified  as  to  their  portions  of  the  loss. 

My  judgment  accordingly  is,  that  in  this  case  there  must  be  a 
deduction  from  the  verdict  of  the  amount  of  the  contributory 
share  of  the  cargo  towards  the  loss,  for  to  this  extent  the  ship 
owner  has  actually  in  his  own  hands  an  indemnity.  The  case  is 
precisely  the  same  as  if  he  had  received  from  a  third  person, 
who  was  the  owner  of  the  cargo,  the  amount  of  his  contribution. 
Pro  tantOy  it  would  be  an  indemnity  going  to  duninish  the  tx>tal 
loss. 

The  District  Judge  concurs  in  this  opinion,  and  there  must  be 
judgment  accordingly. 


Edward  Dexter  jr.  vs.  William  Dexter. 

Under  the  statute  of  Descents  of  Rhode  Island  of  1822,  where  the  intestate  died 
seised  of  an  estate,  which  came  to  him  from  his  ancestor  by  descent,  and  he  leA  no 
children,  bat  only  first  and  second  cousins  of  the  whole  blood,  it  was  held  that  the 
first  cousins  were  not  exclusively  entitled  to  the  estate  as  next  of  kin,  but  that  the 
second  cousins  also  were  entitled  to  share  by  right  of  representation  of  their 
parentSi 

JCiJECTMENT.     The  cause  came  on  to  be  heard  upon  a  special 
statement  of  facts  agreed  by  the  parlies,  as  follows  : 
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<^  It  is  agreed  that  the  estate  described  in  the  plaintiff's  decla- 
ration, descended  from  Stephen  Dexter,  the  grandfather  of  the 
brothers,  Joseph  Dexter  and  Moses  Dexter,  late  of  J^orth  Prov- 
idence, deceased,  through  their  father,  Josqth  Dexter,  first  to  the 
said  first  named  Joseph,  the  brother,  and  transmitted  by  inheri- 
tance from  him  to  his  brother,  the  said  Moses,  the  person  last 
seised,  as  foliows,  viz, 

*'  That  the  said  Stephen  married  Mary  Whipple,  and  died 
December  27,  1758,  intestate,  having  had  issue  by  his  said  wife, 
four  sons,  viz.  Joseph  the  oldest,  Christopher  the  second,  Jere- 
miah the  third,  Edward  the  fourth  son ;  and  three  daughters, 
viz,  Susan,  Freelove,  and  Waiie,  of  which  issue,  the  said  Joseph 
died,  during  the  life  of  said  Stephen,  having  married  Mary  Esten, 
by  whom  he  had  issue  the  said  brothers  Joseph  the  oldest,  and 
Moses,  both  surviving  their  said  father,  Joseph  Dexter. 

"That  the  said  Joseph  Dexter,  brother  of  sM* Moses,  at  the 
decease  of  his  said  grandfather  Stephen,  took  the  said  estate  as 
oldest  son  and  heir  at  law  of  his  said  deceased  father,  Joseph 
Dexter,  the  right  of  promigeniture  then  being  the  law  of  the  state, 
and  died  intestate  and  without  issue,  and  so  seized  of  the  prem- 
ises between  the  years  1798  and  1822,  to  wit,  in  1811.  That 
the  said  Moses,  on  the  decease  of  his  said  brother,  took,  and  was 
seized  of  the  said  estate,  by  inheritance  in  fee  simple,  and  con- 
tinued so  seized  during  the  residue  of  his  life,  and  in  the  latter 
part  of  the  year  1825,  died  so  seized  intestate  without  issue. 

"  That  the  said  Christopher  Dexter,  second  son  of  said  Stephen, 
died  many  years  before  the  decease  of  said  Moses,  having  had 
]s;sue  William,  Abigail,  Amey,  Hetty,  Alice,  Lydia,  Ada,  Waite, 
who  survived  the  said  Moses,  and  are  living,  and  hexois,  who 
died  before  the  decease  of  said  Moses,  leaving  issue  now 
living. 

"  That  the  said  Jeremiah  Dexter,  third  son  of  Stephen,  died 
many  years  before  the  decease  of  said  Moses,  having  had  issue 
eight  children,  of  whom  four  died  without  issue  in  the  lifetime  of 
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said  MoseSf  and  four,  viz.  Stq^hen^  Edward^  Susan  Anrij  and 
Fredove  suirived  said  Moses  and  are  living. 

'^That  the  said  Edward,  fourdi  son  of  said  Stephen,  died 
many  years  before  the  decease  of  said  Moses,  having  had  issue 
Siuan,  Stephen,  Jlbigail,  and  Edward  the  grantor  of  the  plain- 
ti^  of  whom  two  only  survived  said  Moses,  and  are  living,  vix. 
Stephen  and  the  said  Edward,  and  the  said  Susan  died  without 
issue  in  the  lifetime  of  said  Moses,  and  the  said  Abigail  last 
aforesaid  died  in  the  lifetime  of  said  Moses,  having  married  and 
had  issue  Abigail  and  Ephraim  Comstock,  of  whom  the  said 
Epkraim  Comstock  survives,  and  the  said  Abigail  Comstock  died 
in  the  lifetime  of  said  Moses,  having  married  and  leaving  issue, 
Thomas  and  Abby  Fosdick,  who  survive. 

^*  That  the  said  Susan,  the  oldest  daughter  of  said  Stqfhen 
married  William  Brown,  and  died  long  before  the  decease  of 
said  Mo^es,  having  had  issue  six  children,  of  whom  five,  viz. 
Dexter,  Fredove,  Mary,  Uuldah,  and  Waile  died  before  the 
decease  of  said  Moses,  leaving  issue,  some  of  whom  are  still 
living,  and  the  other  child  of  said  Susan,  viz.  Amey,  now  Amey 
Martin,  is  still  living,  having  issue. 

^^  That  Fredove,  the  second  daughter  of  said  Stephen,  married 
Feter  Randall,  and  died  loi^  before  the  decease  of  said  Moses, 
having  had  issue  seven  children,  of  whom  five,  viz.  Joseph,  WH' 
Uasn,  John,  and  Stqphen  Randali,  and  Waite  Harris,  are  still 
living,  and  two,  viz.  Fredove  and  Amey  died  before  the  de- 
cease of  said  Moses,  having  each  married  Enoch  AngeU,  by 
whom  they  left  issue,  each  two  children  still  fiving,  viz.  SaUy, 
JVManid,  Elisha,  and  Randall  AngeU. 

^'Tbat  Waite,  the  third  daughter  of  said  Stephen,  married 
Charles  Fidd,  and  died  in  1808,  before  the  decease  of  said 
Joseph  or  Moses,  having  issue  one  daughter,  Waite,  who  married 
John  Brown,  and  died  in  1819,  before  the  decease  of  said 
Moses,  having  issue  one  daughter,  Martha,  now  Martha  Howell, 
one  of  the  defendants,  still  living." 
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The  sole  question  in  the  case  was  upon  the  construction  of 
certain  clauses  in  the  statute  of  descents  of  1822,  of  the  state  of 
Rhode  Lland.  The  defendants  contended,  that  under  that  sta- 
tute Martha  HotoeUj  as  heir  and  representative  of  her  grand- 
mother, Waiie  Dexter,  and  her  mother,  Waite  Brown,  was  a  co- 
heir of  the  estate.    This  was  denied  on  the  other  side. 

The  cause  was  argued  by  /•  L.  TiUinghast  for  the  plaintiff, 
and  by  Thomas  Burgess  and  Hunter  for  the  defendants. 

Stort  J.  delivered  the  opinion  of  the  Court.  The  statute 
of  descents  of  Rhode  Lland  {p.  222),  enacts,  "  that  when  any 
person,  having  title  to  any  real  estate  of  inheritance,  shall  die  in- 
testate as  to  such  estate,  it  shall  descend  and  pass  in  equal  por- 
tions to  his  or  her  kindred,"  in  the  manner  pointed  out  by  the 
act.  One  of  the  clauses,  applicable  to  the  facts  of  the  present 
case,  is,  "  if  there  be  no  grandfather,  then  to  the  grandmother, 
uncles,  and  aunts,  on  the  same  side,  and  their  descendants,  or 
such  of  them  as  there  be."  Afterwards  comes  the  following 
clause :  ^^  The  descendants  of  any  person  deceased  shall  inherit 
the  estate,  which  such  person  would  have  inherited,  had  such 
person  survived  the  intestate."  And  immediately  succeeds  the 
following  clause  :  "  When  the  title  to  any  real  estate  of  inheri- 
tancej  as  to  which  the  person,  having  such  tide,  shall  die  intes- 
tate, came  by  descent,  gift,  or  devise,  from  the  parent  or  other 
kindred  of  the  intestate,  and  such  intestate  die  without  children, 
such  estate  shall  go  to  the  kin  next  to  the  intestate,  of  the  blood 
of  the  person  from  whom  such  estate  came  or  descended,  if  any 
there  be." 

Moses  Dexter  died  seised  of  the  estate  in  question  intestate ; 
he  took  the  estate  by  descent  from  an  ancestor,  to  whom  all  the 
parties  are  of  the  whole  blood.  All  the  claimants  stand  in  the 
relation  of  first  or  second  cousins  to  the  intestate.  The  argu- 
ment on  behalf  of  the  plaintifi  is,  that,  under  the  clause  of  the 
statute  last  quoted,  this  being  an  ancestral  estate,  none  but  per- 
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S0DS|  who  are  of  kin  next  to  the  intestate,  can  inherit ;  and  al- 
though all  the  claimants  are  of  the  whole  blood,  yet  the  first  cou- 
sins are  alone,  in  the  sense  of  the  act,  next  or  nearest  of  kin. 
The  second  cousins,  such  as  Martha  HotoeS,  are  not,  witlm  the 
clause,  next  of  kin. 

If  the  case  stood  singly  upon  this  clause  of  the  statute,  the  ar- 
gument would  be  irresistible,  for  the  first  cousins  are  nearer  of 
kin  than  the  second.  But  the  fMrior  clause  in  the  statute  provides 
for  the  right  of  representation  of  all  descendants.  If  WaUe  Deay 
ter,  or  Watte  Browrtj  had  survived  the  intestate,  tbey  would 
doubdess  have  been  entided  to  share  in  the  estate*  ^this 
clause  the  descendants,  by  representation,  are  to  inherit,  as  their 
ancestor  would,  if  the  ancestw  had  survived  the  intestate.  It  is 
argued,  that  this  clause  is  not  applicable  to  special  cases,  Ke  the 
present,  but  only  to  cases  falling  within  the  general  scheme  of 
descents  traced  out  by  the  act.  But  there  is  nothing  in  the  act 
itself,  which  leads  to  such  a  conclusion.  The  mere  priority  of 
the  clauses  in  the  act  establishes  nothing ;  for  each  is  an  inde- 
pendent canon,  and  must  be  construed  to  apply  to  all  cases,  to 
which  it  may,  in  its  general  sense,  be  applied.  The  clause  itself 
is  universal  and  absolute  in  its  terms.  It  includes  all  cases. 
What  ground  is  there  for  the  Court  to  narrow  down  its  univer- 
sality i  Under  the  old  law  of  descents,  no  right  of  repesenta- 
tion  was  allowed,  except  as  far  as  brothers'  and  sisters'  children. 
The  act  of  1822  abolished  this  limitation,  and  allowed  this  right 
of  representation  ad  infinitum.  The  clause,  as  to  ancestral  es- 
tates, is  perfectly  sensible  and  correct  without  any  limitation.  Its 
object  plainly  is  to  ascertain,  who  are  of  the  whole  blood ;  and 
when  this  is  ascertained,  the  scheme  of  descents  is  the  same  as 
in  common  cases.  In  other  words,  the  next  of  kin  are  to  be  as- 
certained by  the  general  regulations  of  the  act ;  and  these  pro- 
vide for  an  indefinite  representation  by  descendants  of  the  person, 
who,  if  living,  would  have  been  the  next  of  kin. 
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The  judgmeat  of  the  Court  is,  that  the  plaiotiff  is  entitled  to 
recover  only  one  eighteeoth  part  of  the  estate. 

JvdgmmX  accardingiy. 


United  States  vs.  Ebenezer  Robinson. 

An  oflfence,  committed  in  a  6ay,  which  if  entirely  landklocked  and  enclosed  by  reefs, 
is  not  committed  on  the  high  9ta»^  within  the  purview  of  the  act  of  Congress  of  the 
28th  of  March,  18(H  c^*  40. 

Indictment  for  perjury  committed  in  an  examination  before 
a  justice  of  the  peace  on  a  complaint  against  Capt.  Dennis^  of 
the  ship  Margaret^  for  feloniously  burning  and  destroying  the 
ship,  with  intent  to  defraud  the  underwriters  thereon.  Plea, 
not  guilty. 

At  the  trial  it  appeared,  that  the  complaint  before  the  justice 
was,  that  the  offence  was  committed  in  a  bay,  called  Mar^o 
Bay,  in  the  island  of  Bermuda.  It  further  appeared,  that  this 
bay  is  entirely  land-locked,  and  enclosed  by  a  reef  and  island 
from  the  sea ;  that  the  ship,  at  the  time  of  the  occurrence,  was 
lying  in  this  bay,  about  a  quarter  of  a  mile  from  the  shore,  and 
that  it  was  about  three  quarters  of  a  mile  from  one  point  of 
land  to  the  other,  constituting  the  forelands  of  the  bay. 

Stort  J.  said,  The  Court  is  of  opinion,  upon  these  facts,  that 
the  place,  where  the  offence  is  alleged  to  be  committed,  was 
not  i^ithin  the  purview  of  the  act  of  Congress  of  36th  of  March, 
1804,  ch.  40.  That  act  punishes  offences  committed  on  the 
h^h  seas ;  and  upon  the  evidence  it  does  not  appear,  that,  in 
any  just  sense,  Mango  Bay  can  be  considered  as  the  high  seas. 
It  is  entirely  land-locked  and  enclosed.    If  then  the  offence  was 
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not  within  the  cognizance  of  any  Court  of  tlie  United  StaieSj  the 
magistrate  had  no  jurisdiction  to  inquire  into  it ;  and,  conse- 
quently, the  perjury,  if  any,  was  committed  in  a  cause  coram 
non  judice.  Upon  this  ground  the  Court  recommend  to  the  jury 
to  find  a  verdict  for  the  prisoner. 

Verdict  for  the  defendant. 

R.  W,  Greenej  district  attorney,  for  the  United  States. 

Bridgham  and  T^llinghast  for  the  prisoner. 


John  M.  Catlin  vs.  Samuel  Gladding. 

A  native  citizen  of  Rhode  Island^  whose  father  was  dead,  but  whose  mother  ii?ed  on 
the  family  estate  in  Rhode  Island,  went  to  JVmo  York  to  reside  as  a  merchant, 
and  there  failed,  and  afterwards  returned  to  his  mother's  family,  and  resided  there, 
being  unmarried.  At  the  time  when  the  suit  was  brought  he  was  in  a  store  in 
Connecticut,  acting  as  a  clerk  there  for  his  brother.  He  was  sded  as  a  citizen  of 
Rhode  Island,  There  being  no  proof,  that  he  intended  a  permanent  residence  in 
Connecticut,  it  was  Held  by  the  Court,  upon  these  &cts,  that  he  was  a  citizen  of 
Rhode  Island, 

Assumpsit  on  a  promissory  note.  Plea  to  the  jurisdiction, 
that  defendant  is  not  a  citizen  of  Rhode  Island,  as  set  forth  b 
the  writ,  and  issue  thereon. 

At  the  trial  it  appeared  in  evidence,  that  the  defendant  was  a 
native  citizen  of  Rhode  Lland ;  and  that  his  mother  (his  father 
being  dead)  still  resided  in  Providence,  in  that  state,  on  the  family 
estate.  The  defendant  is  a  young,  unmarried  man,  and  was  in 
partnership  in  JVct^-TbrA:,  for  some  time.  His  commercial  house 
in  ^ew  York  failed  in  June  last ;  and  upon  that  failure  he  re- 
turned and  resided  with  his  mother  at  Providence.  At  the  time 
of  the  service  of  the  writ,  he  was  engaged  as  a  clerk  in  the  store 
of  his  brother, in  the  state  of  Connecticut.     But  he  made  frequent 
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visits  to  his  mother  in  Frovidence  ;  and  no  acts  appeared  to  show 
any  intention  of  a  permanent  domicil  in  Connecticut. 

Upon  these  facts  the  case  was  submitted  to  the  Court  by 
Searhj  for  the  plaintiff,  and  Richard  W.  Greene^  for  the  de« 
fendant. 

Stokt  J.  The  opinion  of  the  Court  is,  that  the  defendant  is 
a  citizen  of  Rhode  Island^  and  that  the  plea  is  not  maintained. 
His  birth  was  in  that  state  ;  the  famDy  estate  is  there,  and  his 
mother  remains  on  it.  The  defendant  is  unmarried.  While  he 
was  resident  at  J^ew  York  in  business,  he  may  be  deemed  to 
have  acquired  a  citizenship  there,  as  he  probably  intended  a  per- 
manent domicil.  But  when  the  house  failed,  he  gave  up  his 
residence  in  J^ew  York^  and  returned  to  his  mother's  family. 
Under  such  circumstances  he  must  be  presumed  to  have  re- 
gained the  family  domicil,  and  to  have  returned  to  his  native  al- 
legiance. The  native  character  and  domicil  easily  reverts }  and 
fewer  circumstances  are  necessary  to  establish  it,  than  that  of  a 
foreign  domicil.  Upon  his  return  from  ^ew  York,  he  re-ac- 
quired his  native  citizenship.  What  evidence  is  there,  that  he 
has  since  changed  it  ?  It  does  not  appear,  that  he  had  any  in- 
tention of  becoming  a  citizen  of  Connecticut.  For  aught  in  the 
case,  lus  engagement  may  be  merely  temporary,  until  he  can 
get  other  business,  and  without  any  intention  of  changing  his 
domicil.  The  case  might  have  been  different,  if  he  had  had  a 
family,  and  removed  with  them  into  Connecticut.  Such  an  act 
would  afford  prima  facie  evidence  of  a  change  of  permanent 
domicil.    The  judgment  must  therefore  be  for  the  plaintiff. 

Judgment  accordingly. 
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Weston  Hicks  vs.  Richard  Fish. 

Where  a  conmittee  of  pioprieteis  were  aotheriaed  to  lay  out  a  highway ;  and  tfaey 
laid  it  out  by  a  proper  defcrlption  to  a  certain  point,  and  directed  that  it  should 
run  from  thence  **  ai  it  may  be  found  the  moit  convenient  way"  to  another  point 
the  highway  is  not  legally  laid  out  beyond  the  first  point,  for  want  of  certainty. 

When  a  highway  is  laid  out,  it  must  have  a  certainty  of  limits  and  direction. 

But  if  a  highway  has  been  used  in  a  particular  direction  for  a  long  period,  as  from 
forty  to  sixty  years,  that  affords  a  presomption  dMt  it  was  iegilly  eo  laid  eat,  al- 
thongh  the  evidence  may  now  be  lost 

Trespass  qtuere  clauium  fregU.  Plea,  that  the  locus  in  quo 
was  a  highway  b  Tiverton.  Replication,  traversbg  the  fact  of 
its  being  a  highway  and  issue  thereon. 

At  the  trial  it  aj^eared  in  evidence,  that  the  proprietors  of 
Tiverton^on  the  11th  of  April,  1681,  ordered  lots  of  land  to  be 
laid  out  into  convenient  ways,  &€•  In  July,  1694,  the  proprie- 
tors appointed  a  committee  to  lay  out  ways,  and  make  partition 
of  lots,  ways  to  be  reserved.  The  committee  so  appointed  af- 
terwards laid  out  certain  ways,  and  made  partition  of  lots*  la 
the  record  of  the  report  of  their  doings,  there  was  the  following 
way  described.  ''  Beginning  on  said  eight  rod  highway,  on  the 
south  side  of  lot  No.  28,  which  way  is  to  go  the  same  point  of 
compass  with  the  lots,  until  it  comes  even  with  the  south  end 
of  the  Great  Pine  Sumnp,  and  from  thence  as  it  may  be  frmnd 
the  most  convenient  tvay  to  the  highway  at  the  north  end  of  the 
pondy  commonly  called  the  LitUe  Pond;  and  the  aforesaid  twen- 
ty eight  upland  lot  is  to  go  equal  in  breadth,  to  extend  eastward 
unto  the  aforesaid  Little  Pond."  The  hcus  in  quo  was  between 
the  Great  Pine  Swamp  and  LitHe  Pond.  It  farther  was  in  evi- 
dence, that  for  a  great  length  of  time,  from  40  to  60  years, 
there  had  been  an  old  travelled  road,  leading  from  the  Swamp 
to  Little  Pond  over  the  hctu  in  quo,  and  though  it  being  wood- 
land, in  some  parts  new  paths  were  made  at  some  points,  yet 
the  road  in  its  old  direction  had  always  been  used  for  that 
period. 
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Upon  tbb  evidence  Brtdgham  and  Hazard  for  the  defend- 
ant contended,  that  the  defendant  was  entitled  to  a  verdict^^^^, 
because  the  report  of  the  committee  contained  a  sufficient  laying 
out  of  the  whole  road  to  Little  Pond;  and  secondly  and  mainly, 
that  at  all  events  the  use  of  the  road  for  from  40  to  60  years  was 
decisive  of  its  legal  existence. 

Peirce  and  Searle  for  the  plaintiff,  e  contra. 

Story  J.  in  summing  up  to  the  Jury,  said,  The  Court  are  clear 
that  the  highway  was  not  originally  laid  out  by  the  committee 
beyond  the  Great  Pine  Swamp.  Up  to  that  place,  it  had  suffi- 
cient certainty  of  description  and  location.  Beyond  that  the 
road  was  to  be  in  the  most  convenient  way  to  the  highway  at 
the  north  end  of  Uiile  Pond.  Now  a  highway  cannot  be  le- 
gally created  by  such  a  description  as  this.  It  must  have  some 
definite  location  and  boundaries.  It  is  not  sufficient  to  say,  that 
it  shall  be  in  the  most  convenient  direction ;  that  direction  must 
be  actually  fixed,  before  it  has  an  existence  as  a  highway.  Bat 
the  evidence  of  so  long  a  use  of  the  way  as  a  highway,  proved 
by  witnesses  from  forty  to  sixty  years  back,  is  very  strong  pre- 
sumptive proof,  that  this  convenient  way  was  afterwards  actually 
laid  out  and  adopted  by  the  proprietors,  though  the  record  can- 
not now  be  found.  Such  a  long  use  is,  unless  rebutted  by  other 
evidence,  conclusive  evidence  of  a  dedication  of  the  way  to  the 
public.  It  appears  to  us,  therefore,  if  the  jury  believe  the  evi- 
dence, it  warrants  a  verdict  for  the  defendant. 

Verdict  for  t^  defendant. 
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Ebenezer  Phettiplace 
vs. 
Daniel  Satles  and  Hardin  Sati.es. 

If  a  release  be  given  by  a  creditor  to  a  debtor,  where  he  has  been  misled  by  a  fian- 
dulent  misrepresentation,  or  other  artifice  of  his  debtor,  the  release  may  be  set 
aside  in  equity.  But  the  mere  fact  that  the  debtor  had  made  a  previous  assign- 
ment of  property,  which  would  be  fraudulent  as  to  creditors,  if  known  to  the  cred^ 
itor,  or  if  not  intended  to  mislead  him,  \\  ill  not  a^one  work  such  an  effect. 

What  circumstances  amount  to  a  misrepresentation. 

Where  a  party  applies  for,  and  attains  the  benefit  of  an  act  of  insolvency  upon  his 
petition  and  representation  of  such  insolvency,  and  a  statement  of  what  his  prop, 
erty  is ;  such  statement  is  a  representation  to  all  his  creditors,  that  it  contains  all 
his  property,  and  is  made  in  good  faith. 

What  circumstances  are  presumptive  of  a  conveyance  being  fraudulent  as  to  ciedi- 
tors;  want  of  possession  of  real  estate  is  not,  as  it  is  of  personal  estate,  a  pie- 
sumption  of  fraud. 

In  Chancery,  where  the  deposition  of  a  witness  has  been  once  taken  and  closed,  it  if 
not  the  practice  to  allow  him  to  be  reexamined  without  an  order  of  Courts  and 
then  only  upon  good  cause  shown< 

Bill  in  Equity.     The  facts  and  circumstances,  as  well  as  the 
points  argued,  are  fully  stated  in  the  following  opinion. 

Stort  J.  This  is  a  suit  in  Equity,  brought  by  the  plaintiff, 
a  judgment  creditor  of  the  defendant,  Daniel  Saylesj  to  set  aside 
a  release  and  composition  discharging  the  debt,  and  to  obtain 
other  relief  against  the  judgment  debtor,  and  also  against  his  son, 
the  co-defendant,  Hardin  Sayles^  as  the  asserted  owner  of  certain 
real  and  personal  estate  of  his  father,  under  a  conveyance  made 
to  defraud  creditors. 

The  circumstances  of  the  case  are  as  follows.  The  plaintiff 
commenced  suits  for  the  recovery  of  the  debts  due  him  from  the 
defendant,  Daniel  Sayles^  in  May  1817,  and  obtained  judgment 
thereon  at  December  Term  of  the  Court  of  Common  Pleas,  in 
the  same  year.  On  the  first  day  of  the  same  month,  and  pend- 
ing the  suits,  the  defendant,  Daniel  Sayles^  conveyed  to  one 
Cyrus  Sayles  (his  nephew),  in  fee  simple  for  the  asserted  con- 
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sideration  of  j^lOOO,  the  farm  on  which  he  (the  defendant)  then 
lived,  and  has  ever  since  continued  to  live,  with  the  dwelling- 
house,  bam,  mill,  &c.  thereon,  and  also  a  wood  lot  of  about  20 
acres.  On  the  13th  of  March,  1818,  Danid  Sayles  conveyed 
certain  real  and  personal  estate  therein  mentioned  (not  including 
that  conveyed  to  Cyrus  Sayles)^  to  one  John  Wood^  in  trust  to 
sell  the  same,  and  to  distribute  the  proceeds  among  certain 
scheduled  creditors  (including  the  plaintifi*),  who  should  accept 
the  assignment,  with  a  proviso,  that  the  conveyance  should  be 
void,  unless  the  creditors  to  one  third  of  the  amount  of  the  debts 
should  accept  the  same  in  writing,  and  discharge  him  from  their 
debts.  In  April  1818,  Danid  Sayles j  being  m  gaol  on  execu- 
tion by  some  of  his  creditors,  filed  a  petition  to  the  General 
Assembly  of  Rhode  Lland^  praying  for  the  benefit  of  the  insol- 
vent law  of  that  state.  In  this  petidon,  he  sets  forth  that  he 
has  nothing  to  offer  as  an  inventory  of  property  but  his  wearing 
apparel,  his  "  property  being  all  assigned  for  the  benefit  of  all  the 
creditors  who  may  choose  to  accept  the  same."  The  petition 
was  granted  by  the  General  Assembly  at  its  June  session,  1818, 
and  the  petitioner  having,  in  the  mean  time,  on  the  8th  of  May„ 
been  committed  on  executions,  which  issued  on  the  plaintiff's 
judgments  against  him,  was  in  the  usual  manner  discharged 
therefrom  under  the  insolvent  law.  An  instrument  of  release 
bearing  date  the  same  day  with  the  assignment  to  Wood^  and 
reciting  the  purport  of  it,  was  executed  by  the  scheduled  cred- 
itors, and  among  others  by  the  plaintifij  accepting  of  the  assign- 
ment, and  upon  payment  of  their  distributive  shares  (which  hav^ 
been  received),  discharging  their  debts.  The  plaintiff  did  not  sign 
this  instrument  until  after  the  debtor  was  discharged  under  the  in- 
solvent act.  There  is  an  allegation  in  the  bill,  that  the  debtor  also 
conveyed  real  estate  and  personal  estate  to  the  amount  of  j^l500 
to  his  son  Hardin^  to  defraud  his  creditors.  But  neither  the 
answers  nor  the  evidence  take  any,  even  the  slightest  notice  of 
tfab  matter,  and  it  was  abandoned  at  the  argument. 
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The  bill,  after  stating  the  substance  of  tliese  facts,  proceeds  to 
charge,  that  the  plaintiff  signed  the  release,  believing  that  the 
assignment  was  an  honest  assignment  of  all  the  debtor's  proper- 
ty, "  and  at  the  time  the  creditors  signed  said  release,  and  took 
said  assignment,  the  said  Daniel  represented  said  assignment  to 
contain  all  his  property  of  every  kind,  and  fraudulently  conceal- 
ed said  real  estate  and  personal  property  from  them,  and  that 
the  creditors,  and  especially  the  plaintiffj  was  ignorant  of  the 
said  DanieTs  owning  this  property,  confided  in  his  said  rep- 
resentation, and  thereupon,  and  so  confiding  in  the  same,  signed 
said  release."  This  is  the  charge  laid  to  invalidate  the  release ; 
and  although  the  charge  is  not  made  with  technical  precision  and 
accuracy  (and  indeed  in  many  respects  the  bill  is  ingrtificially 
drawn)  ;  yet  I  think  that  it  is  sufficient,  if  proved,  to  require  from 
the  Court  a  decree  which  shall  declare  the  release  a  nullity.  A 
deed  procured  by  a  fraudulent  misrepresentation,  cannot  be  per- 
mitted to  have  the  slightest  validity  to  bar  rights  in  a  Court  of 
Equity. 

The  bill  then  proceeds  to  state,  that  Enoch  Sieere^  another  of 
the  releasing  creditors,  has  assigned  his  debt  to  the  plaintiff. 
But  no  facts  are  stated  as  to  the  time  when  the  assignment  was 
made,  nor  whether  it  be  such  as  can,  with  the  limited  jurisdic- 
tion of  this  Court,  under  the  eleventh  section  of  the  judiciary  act 
of  1789,  ch.  20,  be  maintained  in  this  Court;  nor  even  any  al- 
legation that  there  has  been  any  fraud  in  respect  to  this  debt, 
eidier  on  the  creditor  or  the  assignee.  We  may  therefore  dis- 
flaiss  all  consideration  of  this  part  of  the  bill  as  utterly  inadmissi- 
ble for  any  purpose  of  relief. 

The  bill  then  proceeds  to  state,  that  Cyrus  Sayles^  in  December 
1819,  by  hb  deed  (which  is  in  fact  a  mere  release),  conveyed 
the  same  farm  and  lot  of  land  to  Hardin  Sayles  for  the  pretend- 
ed consideration  of  $1100|  but  in  fact  for  the  same  purpose  of 
defrauding  the  creditors  of  Daniel  Sayles^  and  that  he  is  now  in 
possession  thereof.     It  charges  that  Hardin  was  a  party  and 
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privy  to  the  original  fraud  upon  the  creditors,  and  took  an  active 
agency  in  the  tiansactions,  and  that  the  defendants  are  now  in 
possession  of  property  of  Danid  Sayles  more  than  sufficient  to 
pay  all  his  debts. 

The  prayer  of  the  bill  is  for  general  relief. 

The  defendants,  by  their  answers,  expressly  deny  any  fraud ; 
and  assert  that  the  conveyances  to  Cyrus  Sayles,  and  from  him 
to  Hardin^  were  made  for  a  valuable  consideration  and  band  fide  ^ 
and  that  there  was  not  any  fraudulent  misrepresentation  by  the 
debtor  to  obtain  the  release,  as  suggested  in  the  bill. 

The  general  replication  having  been  filed,  the  cause  has  been 
argued  upon  the  whole  evidence  in  the  case,  and  is  indeed  prin- 
cipally a  question  of  fact. 

The  first  question  for  consideration  is,  whether  there  has  been» 
on  the  part  of  the  debtor,  any  fraudulent  misrepresentation  to 
procure  the  release.  I  agree  to  the  doctrine,  that  the  mere 
fact  that  the  debtor  had  previously  made  a  fraudulent  con- 
veyance, is  not  of  itself  sufficient  to  set  aside  the  release. 
If  the  creditor  knew  of  such  conveyance,  there  is  no  pre- 
tence to  say,  that  he  would  not  be  bound  by  his  release,  for 
he  would  act  with  his  eyes  open.  And  if  he  is  wholly  ignorant 
of  it,  and  gives  a  release  without  any  artifice  to  mislead  him,  or 
any  attempt  to  make  the  property  assigned  appear  to  be  the 
whole  property  of  the  debtor,  it  would  be  going  a  great  way  to 
affirm,  that  he  would  be  entitled  to  relief,  if  upon  more  reflec- 
tion and  better  advice  he  should  find  that  he  had  concluded  an 
unfavourable  bargain.  But  if  there  be  a  concealment  of  property 
or  a  fraudulent  conveyance  by  the  debtor,  with  intent  to  mislead 
the  creditor,  and  under  such  circumstances  the  creditor,  trusting 
to  the  good  faith  and  honesty  of  his  debtor,  signs  a  release, 
I  should  be  sorry,  that  at  least  in  a  Court  of  Equity,  there 
might  not  be  found  sufficient  morab  in  the  law  to  defeat  such 
overreaching  baseness.  A  fortiori  an  actual  or  direct  misrepre- 
sentation ought  to  have  this  efl^t. 
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It  has  been  further  argued,  that  the  assigomeDt  to  Wood  was 
fraudulent,  because  it  stipulated  for  benefits  on.  the  part  of  the 
debtor,  which  he  had  no  right  to  demand.  I  agree  that  it  would 
be  so  in  relation  to  creditors,  who  should  not  choose  to  come  in  and 
confirm  it.  But  except  as  to  such  creditors,  it  would  certainly 
be  valid ;  for  it  is  competent  for  other  creditors  to  waive  their 
rights ;  and  it  is  impossible  that  there  can  be  any  fraud  upon  those 
who  deliberately,  voluntarily,  and  with  knowledge  of  all  the  facts, 
assent  to  the  terms  of  the  debtor.  The  whole  question,  there- 
fore, turns  upon  the  point  of  misrepresentation  to  the  creditors 
who  have  signed  the  release. 

Now  what  are  the  circumstances  of  the  present  case  f  It  is 
said,  that  there  is  no  proof  that  the  debtor  ever  did  represent  that 
the  property  assigned  to  Wood  was  his  whole  propery,  as  an 
inducement  to  the  release.  That  is  true,  if  by  proof  is  intended 
a  personal,  direct,  and  unequivocal  declaration.  But  are  not  the 
facts  in  evidence  tantamount  to  such  a  declaration  i  The  assign- 
ment was  made  to  Wood  in  March,  and  the  petition  to  the  leg- 
islature in  the  succeeding  April.  That  petition  contains  an  ex- 
press affirmation,  on  oath,  that  the  party  had  no  property  except 
his  wearing  apparel,  which  had  not  been  assigned  for  the  benefit 
of  all  his  creditors.  This  was  in  no  sense  a  private  document ; 
but  a  public  representation  as  well  to  all  his  creditors,  as  to  the 
legislature,  of  the  actual  posture  of  his  afiairs.  Upon  the  faith 
of  this  document,  the  legislature  granted  him  the  benefit  of  the 
insolvent  act,  and  thereby  discharged  him  from  imprisonment  un- 
der the  executions  of  his  creditors,  and  particulary  of  the  plaintiff. 
The  act  went  farther,  and  presuming  a  rightful  legislative  author- 
ity, it  undertook  to  discharge  the  party  from  all  the  debts  of  all 
his  creditors.  Every  creditor  might  be  presumed  to  be  coni^ 
sant  of  public  representations  and  acts  so  vitally  afiecting  his  own 
rights  and  bterests.  And  what  is  most  material  to  the  case, 
the  plaintiff  did  not  sign  the  release  or  accept  of  the  assignment 
to  Wood,  until  after  these  transactions  were  passed  and  notori- 
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ous.  The  plaintiff  must  therefore  be  presumed  to  have  known 
the  facts  stated  in  the  petition,  and  to  have  acted  under  the  most 
entire  reliance  upon  the  good  faith  of  the  party.  The  defence 
of  the  debtor  himself  does  not  attempt  to  impeach  this  conclu- 
sion. On  the  contrary,  bis  answer  asserts  that  the  assignment  to 
Wood  ^^  was  a  fair  and  hoaest  assignment  of  all  the  real  and 
personal  estate  of  every  kbd  and  nature  belonging  to  "  Unij  and 
that  he  "  delivered  to  the  said  Wood^  under  said  assignment, 
all  and  every  part  and  kind  of  property  belonging  to  Attn,  or  to 
which  he  had  any  claim  or  tide,  and  received  from  his  said 
creditors  the  release  and  discharge  stated  in  said  bill,  and  which 
he  now  relies  upon  as  a  defence  against  the  unjust  claim  of  the 
complainant ; "  and  he  proceeds  to  deny  '^  that  at  the  time  of 
making  said  assignment,  and  obtaining  said  discharge,  he  made 
any  false  representations  as  to  his  msolvency,  the  amount  of  his 
debts,  or  property,  or  that  be  in  any  way  deceived  any  of  his 
creditors  in  regard  to  his  ability  to  pay  his  debts,  but  that  said 
discharge  was  voluntarily  executed  by  said  creditors."  The 
plain  import  of  all  this  is,  that  he  had  made  no  fraudulent  con- 
veyance of  his  property ;  that  his  representation  was  therefore 
true,  and  that  his  creditors  under  the  assignment  to  Wood^  were 
entitled  to  have,  and  in  fact  had,  the  full  bene6t  of  all  his  prop^ 
erty.  If  this  be  so,  then  the  release  ought  to  stand ;  if  otherwise, 
then  upon  principles  of  common  justice  it  ought  to  be  set  aside. 

The  material  question,  therefore,  is,  whether  the  debtor  had  at 
this  time  made  a  fraudulent  conveyance  pf  real  or  personal  es- 
tate for  the  purpose  of  cheating  his  creditors.  I  say  of  real  or 
personal  e^te,  for  it  is  sufficient  if  either  existed,  rince  to  the 
extent  of  the  property  so  concealed  or  subducted,  there  vois  a 
fraud  upon  the  creditors,  and  a  misrepresentation  of  the  debtor 
vitally  aflbcting  the  release. 

Two  conveyances  are  relied  upon  by  the  plaintiff  as  fraudu- 
lent ;^«^,  the  conveyance  of  the  farm  to  Cyrus  Sayles;  sec- 
ondly^  the  conveyance  of  personal  property  to  PoUy  Smkh. 
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And  firsts  as  to  the  conveyaDce  of  the  farm  to  Cyrus  Sayks, 
This  was  made  on  the  first  day  of  December^  €817,  a  short 
time  before  tlie  judgments  obtained  by  the  plaintiff,  and  for  the 
asserted  consideration  of  $1000.    The  debtor  was,  at  this  time, 
beyond  all  question,  insolvent,  and  in  a  few  months  afterwards, 
applied  for  the  benefit  of  the  insolvent  act.     He  notwithstanding 
possessed  a  right  to  sell  the  farm,  or  any  other  property  for  a 
full  and  valuable  consideration,  and  bona  fide  to  any  person 
whatsoever.     He  might  sell  to  bis  nephew  as  well  as  to  any 
other  person,  although  such  a  sale  by  an  msolvent  debtor  to  a 
relation,  would  naturally  excite  more  suspicion  than  a  sale  to  a 
mere  stranger.    Still  if  bona  fide  made,  for  a  fair  consideration,  and 
without  any  design  to  defraud  creditors,  the  sale  would  be  en- 
tirely valid  in  point  of  law.     So  the  debtor  had  a  perfect  right  to 
prefer  one  creditor  to  another ;  to  pay  one  and  omit  to  pay  anoth- 
er ;  to  give  security  to  one  and  refuse  it  to  another ;  and  a  previ- 
ous debt  would  be  just  as  good  a  consideration  to  uphold  a  sale, 
as  money  paid  at  the  moment.    All  that  the  law  requires  in  such 
cases,  is  good  faith  and  honest  intentions  between  the  parties.    If 
there  be  bad  faith,  or  an  intention  to  defraud  creditors,  no  con- 
sideration, however  valuable,  will  give  effect  to  the  deed  against 
third  persons,  who  are  injured  by  it.    As  to  them,  it  is  utterly 
void  and  unsupportable. 

The  manner,  in  which  the  consideration  was  paid  by  Cyrtu 
SayleSf  is  stated  in  the  answers  to  be  as  follows :  first,  about 
$400  due  on  an  antecedent  mortgage  of  the  estate  to  one  John 
Arnold,  and  paid  by  Cyrus  Sayles  ;  secondly,  a  debt  due  upon 
notes  of  the  grantor  to  Cyrus  Sayles  himself,  for  work  and  labour 
of  about  $375  ;  thirdly,  a  debt  due  to  one  Ziba  Whipple  by 
the  grantor,  and  paid  by  Cyrus  Sayles  ;  and,  lastly,  the  balance  in 
money  paid  to  the  grantor.  These  statements  being  responsive 
to  the  matter  of  the  biD,  in  its  charges  and  interrogatories,  is 
evidence  in  favour  of  the  defendants ;  and  if  they  are  not  over- 
turned by  counterproofs  or  circumstances,  they  are  decisive  on 
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this  point.  The  burthen  of  proof  of  fraud,  indeed,  rests  on  the 
plaintiff;  and  the  fraud  being  explicitly  disavowed  by  the  an- 
swerSi  the  plaintiff  must  maintain  the  suit  by  his  own  strength. 

This  then  being  the  posture  of  the  case,  it  is  necessary  to  con- 
sider whether  the  circumstances  relied  on  as  presumptive  of  fraud 
are  of  such  a  nature  as  ought  to  oughtweigh  the  positive  denials 
of  the  answers.  It  is  not  sufficient  for  the  plaintiff  to  show  cir- 
cumstances of  suspicion  or  doubt,  or  even  of  inflamed  suspicion 
or  doubt.  Nor  is  it  sufficient  to  establish  contradictions  in  the 
testimony  of  either  party,  which  might  induce  the  Court  to  pause 
or  hesitate,  as  to  the  side  on  which  the  truth  lies.  He  must  go 
farther,  and  establish  beyond  a  reasonable  doubt,  that  the  weight  of 
evidence  and  circumstances  is  so  decisively  in  his  favour,  as  to 
destroy  the  ordinary  credit  of  the  answers. 

There  are  some  facts  in  the  case,  which  are  not  disputed,  and 
indeed  are  incontrovertibly  proved.  One  is,  that  at  the  time  of 
the  conveyance,  Daniel  Sayles  was  bona  fide  indebted  to  Cyrus 
in  a  sum  exceeding  $300,  and  probably  from  $375  to  $400. 
Another  is,  that  there  was  due  to  John  Arnold  on  his  mortgage, 
upwards  of  $400,  which  was  secured  and  finally  paid  to  him  by 
Cyrus,  The  weight  of  evidence  also  is,  and  it  is  positively 
sworn  by  Ziba  Whipple^  that  a  deBt  of  Daniel  of  about  $100 
was  transferred  by  him  (Ziba)  to  Cyrus^  and  formed  a  part 
consideration  of  the  conveyance.  A  small  sum  of  money,  not 
probably  exceeding  $100,  appears  to  have  been  paid  by  Cyrus 
to  Daniel  at  the  time  of  the  execution  of  the  deed.  It  may  be 
taken  also  as  a  fact,  that  the  farm  was  not  at  the  time  worth 
more  than  $1000.  Ther^  is  some  testimony  in  the  cause  to 
establish  a  higher  value ;  but  it  is  encountered  by  stronger  testi- 
mony on  the  other  side ;  and  the  argument  itself  does  not  affect 
to  place  much  reliance  on  a  supposed  undervaluation  to  discred- 
it the  sale.  Indeed,  considering  that  there  was  no  release  of 
the  wife's  dower,  and  that  the  time  of  the  sale  was  a  period  of 
great  depression,  it  would  be  very  difficult  upon  the  proofs  to  doubt, 
that  if  bond  fide,  the  sale  was  for  the  full  value  of  the  estate. 
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What  then  are  the  circurastances,  on  which  the  plaintiff  re- 
Ges,  to  establish  a  fraud  in  the  face  of  these  facts  ?  At  most, 
the  excess  of  value,  beyond  debts  actually  extinguished  or  pro- 
vided for,  did  not  reach  $200 ;  and  the  whole  machineiy  of 
fraud  must  have  been  deliberately  got  up  to  cover  an  insignifi- 
cant sum,  such  as  would  not  commonly  tempt  a  party  to  very  ex- 
traordinary subterfuges  and  evasion. 

One  circumstance,  on  which  the  plaintiff  relies,  is,  that  Cyrus 
SayleSj  in  one  of  the  three  depositions  given  by  him  as  a  witness, 
has  asserted,  that  three  ficutious  notes  were  made  by  Daniel  to 
him,  antecedently  to  the  conveyance,  for  the  purpose  of  swelling 
the  balance  due  to  him,  so  as  to  cover  all  the  purchase  money. 
If  this  statement  were  confirmed  by  the  proofs,  it  would  be  en- 
titled to  very  great  weight  in  the  cause.  But  there  is  some  dif- 
ficulty in  admitting  it.  The  deposition,  here  alluded  to,  was  taken 
in  another  and  prior  cause,  pending  in  another  Court,  and  not 
in  the  present  cause.  It  forms  no  direct  and  positive  proof  of 
itself,  and  can  be  used  in  no  other  manner  than  to  affect  the 
credibility  of  the  other  testimony  of  the  witness.  The  plaintiff 
himself,  in  February,  1825,  took  the  deposition  of  the  witness, 
under  a  commission,  as  evidence  in  this  cause,  and  the  defend- 
ants, on  that  occasion,  cross  examined  him.  It  is  certainly  not 
for  the  plaintiff,  under  such  circumstances,  to  impeach  the  credi- 
bility of  his  own  witness.  The  most,  that  he  is  entitled  to  do,  is 
to  substantiate,  by  other  witnesses,  any  material  fact^,  which  that 
witness  has  misstated.  Afterwards,  in  June,  1825,  the  defend- 
ants, without  any  order  or  leave  of  the  Court,  took  the  deposi- 
tion  of  the  same  witness,  under  the  same  commi^ion,  and  the 
plaintiff,  on  that  occasion,  on  his  cross  examination,  brought 
out  the  fact  of  the  first  deposition,  and  procured  a  verified  copy 
of  the  same  to  be  annexed  to  the  cross  examination.  The  ma- 
gistrate^  before  whom  it  was  taken,  has  also  proved  the  original. 
It  is  in  this  manner,  that  the  first  deposition  has  found  its  way 
into  the  cause.     An  objection  has  been  taken  by  the  plaintiff  to 
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the  use  of  the  third  deposition,  upon  the  ground,  that,  after  the 
first  examination  of  the  witness  was  completely  closed  on  each 
side,  it  was  irregular  to  re-examine  him  without  an  order  of  the 
Court,  It  is  certainly  the  practice  of  the  Court  of  Chancery 
not  to  allow  a  witness,  whose  examination  has  been  once  taken 
and  closed,  to  be  re-examined  without  an  order  of  the  Court, 
and  then  only  upon  good  cause  shown.^  The  reason  assigned 
for  the  rule  is,  to  prevent  peijuries,  and  tampering  with  wit- 
nesses, after  the  pressure  of  the  evidence  is  known.  I  think  the 
practice  a  salutary  one ;  and  shall  adhere  to  it  on  this  occasion, 
and  direct  a  suppression  of  the  third  deposition.  The  first  depo- 
sition would  still  be  in  the  cause,  as  it  is  regularly  before  the 
Court,  by  the  testimony  of  the  officiating  magistrate ;  but  the 
difficulty  is,  that  it  is  not  evidence  in  chief,  and  can  be  used  only 
to  discredit  the  witness  by  a  party  entitled  to  use  it  for  that  pur- 
pose. The  plaintifiT,  having  taken  and  used  his  testimony,  is 
certainly  not  in  this  predicament.  The  only  deposition  of  the 
witness,  then,  which  can  be  examined  by  the  Court,  is  the  se- 
cond, and  that  is  so  far  from  supporting  the  plaintiff's  allegations, 
that,  if  it  be  entitled  to  credit,  it  comports  mainly  with  the  de- 
fence. It  is,  too,  corroborated  by  the  testimony  of  the  magis- 
trate, before  whom  the  deed  of  Danid  Sayles  to  Cyrus  Sayles 
was  executed  and  acknowledged. 

Another  circumstance,  relied  on  to  invalidate  the  good  faith 
of  this  conveyance,  is,  fiiat  no  change  of  possession  took  place, 
but  the  grantor  continued  in  possession  notwithstanding  the  sale, 
and  occupied  the  farm  as  he  had  been  accustomed  to  do.  This 
circumstance  is  not  without  weight,  and  in  a  doubtful  case  would 
incline  the  Court  not  to  yield  any  just  suspicions  arising  from  other 
causes.  But  possession,  after  a  sale  of  real  estate,  does  not 
per  se  raise  a  presumption  of  fraud,  as  it  does  in  ihe  case  of 

1  WyaWa  Prae.  Rtg.  iaO.—Hams,  Ck.  Pr.  ch.  42,  p.  973.-2  Ch. 
Ca,  217.— Sauwer  vs.  Bowier,  1  Br.  Ch,  207.^Sandford  ya. 
1  Vet.  jr.  399.— JEir&  vs.  &rky  13  Fez.  280, 285. 
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personal  estate.  In  the  latter  case,  possession  is  prima  fade 
evidence  of  ownership,  and  where  a  party,  who  is  owner,  seOs 
personal  property  absolutely,  and  yet  continues  to  retain  the  visi- 
ble and  exclusive  possession,  the  law  deems  such  conduct  a  con- 
structive fraud  upon  the  public,  and  the  sale,  as  to  creditors, 
wholly  inoperative,  whether  it  be  for  a  valuable  consideration  or 
not.  This  doctrine  has  its  foundation  in  a  great  public  policy,  to 
protect  creditors  against  secret,'  collusive  transfers.  The  same 
rule  does  not  apply  to  real  estates.  Possession  is  not  here  deem- 
ed evidence  of  ownership.  The  laws  of  most  civilized  nations 
require  solemn  instruments  to  pass  the  title  to  real  property ;  and 
in  Rhode  Island^  as  in  most  of  the  states  in  the  union,  a  deed 
executed  with  due  formalities,  and  acknowledged  before  a  magis- 
trate, and  recorded  in  the  public  registry,  is  bdispensable  to 
make  a  perfect  transfer  of  real  estate.  The  public  look  not  so 
much  to  possession  as  to  the  public  records,  as  proofs  of  the  title 
to  such  property.  The  possession,  therefore,  must  be  incon- 
sistent with  the  sale,  and  repugnant  to  it  in  terms  or  operation, 
before  it  raises  a  just  presumption  of  fraud.  Now,  in  the  pre- 
sent case,  there  is  nothing  of  this  nature.  Admitting  that  there 
was  an  understanding,  that  if  Daniel  Sayles  should  be  able  be 
might  re-purchase  the  estate,  at  a  future  time,  by  paying  a  sum 
equal  to  the  original  price,  there  is  nothing  fraudulent  in  such  an 
agreement.  If  bond  fide  made,  by  parol  or  in  writing,  there  is 
nothing  in  law  or  morals,  that  repudiated  it.  Then  as  to  the  pos- 
session of  Daniely  during  the  succeeding  winter,  that  would  not 
be  an  unusual  indulgence  granted  upon  any  sale.  There  is  no 
pretence  to  say,  that  the  conveyance  was,  for  a  moment,  kept  se- 
cret. It  was  put  on  record  as  soon  as  it  was  executed,  and  be- 
came notorious.  The  subsequent  lease  to  Hardin  Sayles^  under 
which  he  and  his  father  remained  in  possession,  until  the  sale  to 
him  in  May  1819,  at  a  stipulated  rent,  is  certainly  compatible 
with  a  real  and  bond  fide  change  of  the  ownership. 
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But  it  is  argued,  that  the  sale  itself  to  Hardin  Sayles  is  evi- 
dence, that  the  sale  originally  made  to  Cyrus  Sayles  was  merely 
nominal.  First,  it  is  said,  that  this  second  sale  was  originally 
contemplated  by  Che  parties.  But  in  what  manner  ?  It  was 
solely  upon  the  ground,  that  Hardin  should  be  able  to  pay  to 
Cyrus  a  full  consideration  for  it.  There  is  certainly  nothing  un- 
natural, immoral,  or  illegal,  in  a  son's  wishing  to  re-purchase  for 
bis  father  the  family  estate,  which  the  latter  is  compelled  to  sell. 
And  if  the  purchaser  is  willing  to  accede  to  such  an  agreement,  I 
am  not  prepared  to  admit,  that  a  transaction,  otherwise  bonafde^ 
would  be  tainted  by  it.  The  most  that  can  be  said  is,  that  it 
may  justly  be  deemed  a  circumstance  corroborative  of  marked 
badges  of  fraud  ;  but  of  itself  it  cannot  create  a  fraud. 

Then  again,  it  is  urged  that  Hardin  Sayles  was  a  young  man, 
without  family  and  without  property,  and  therefore  not  likely  to 
make  such  a  purchase,  or  to  be  credited  for  it  on  his  own  ac- 
count. It  appears,  however,  that  though  just  of  age,  he  was  ena- 
bled, from  his  industrious  habits,  to  obtain  credit,  and  that  he  has 
since  been  pursuing  a  profitable  business,  by  which  he  has  dis- 
charged the  whole  purchase  money  for  the  estate.  It  b  not 
unnatural,  that  he  should,  from  filial  afifection,  have  been  willing 
to  incur  considerable  personal  responsibility  to  save  his  parent, 
with  whom  he  lived,  from  absolute  ruin  and  suffering.  I  agree, 
that  his  conduct  should,  under  such  circumstances,  be  closely 
watched ;  but  taking  the  whole  evidence  together,  I  cannot  say, 
that  there  is  any  thing,  after  his  purchase,  to  lead  to  any  just 
question  of  his  being  a  fair  purchaser  on  his  own  account,  and 
not  a  mere  trustee,  acting  in  fandem  legisj  for  the  benefit  of  his 
father.  The  acts  and  language  of  his  father,  in  respect  to  the 
farm,  after  the  purchase,  are  quite  consistent  with  the  absence  of 
any  farther  interest  than. age,  experience,  and  the  ascendency  of 
the  parental  character  would  ordinarily  imply.  If,  however,  his 
acts  and  language  should  be  thought  to  raise  some  doubts,  still 
it  is  to  be  remembered,  that,  in  a  case  like  the  present,  doubts 
are  not  sufficient  to  justify  a  decree  for  the  plaintiff. 
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1  pass  over  all  particular  notice  of  the  sale  of  the  cotton  goods, 
supposed,  but  not  proved,  to  have  been  the  property  of  Cyrus 
SayUsj  and  of  the  application  of  the  proceeds  towards  the  pay- 
ment of  the  mortgage  of  John  Arnold^  because  I  am  not  satisfied 
by  the  evidence,  that  this  payment  originally  constituted  a  part 
of  the  agreement  on  the  sale  to  Cyrus  Sayles j  nor  that,  when  ap- 
plied, it  was  not  a  debt  incurred  by  Cyrtis  to  Hardin  Sayles.  I 
do  not  say,  that  the  transaction  is  free  of  doubt ;  but  it  is  suscep- 
tible of  difierent  explanations,  and  my  mind  does  not  repose  with 
confidence  on  it.  It  certainly  ought  not  to  outweigh  the  posi- 
tive denials  of  the  answers  of  both  of  the  defendants,  as  to  the 
integrity  and  good  faith  of  both  conveyances. 

There  are  other  circumstances,  upon  which  I  might  comment ; 
but  they  are  far  more  slight  than  those  which  have  been  men- 
tioned. The  Court  cannot  feel  itself  at  liberty  to  set  aside  deeds 
of  real  estate  upon  the  ground  of  firaud,  unless  that  fraud  is 
manifest  beyond  a  reasonable  doubt.  It  is  not  to  substitute  con- 
jecture for  proof;  nor  suspicion  for  plain,  direct,  positive  pre- 
sumption. 

2.  It  remains  to  examine  the  conveyance  of  personal  property 
by  Daniel  Sayles  to  PoUy  Smith.  That  the  grantor  was  truly 
indebted  to  the  grantee,  in  the  full  amount  of  the  consideration 
stated  in  the  bill  of  sale,  is  not  denied,  and  indeed,  upon  the  evi- 
dence, admits  of  no  dispute.  That  the  personal  property  so  con- 
veyed, consisting  partly  of  stock  of  the  farm,  and  pardy  of  house- 
hold furniture,  was  left  in  the  absolute  possession  of  the  grantor, 
is  not  disputed.  Under  such  circumstances,  even  if  bond  fide 
made  between  the  parties,  it  was,  in  contemplation  of  law,  as  I 
have  already  stated,  void  as  to  creditors ;  but  between  the  parties 
themselves  it  was  undoubtedly  valid.  It  is  clear,  that  there  was 
no  intention  to  cheat  the  creditors  by  a  pretended  sale,  or  by  any 
secret  contrivance  whatsoever.  The  parties  evidently  acted  up- 
on a  misconception  of  the  law,  from  sheer  ignorance,  and  not 
from  guile.    How  else  shall  we  account  for  (he  fact,^  that  the 
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notes  for  the  debt  were  given  up,  and  a  perfect  confidence 
placed  in  this  bill  of  sale,  not  as  a  sufficient,  but  as  a  legal  and 
the  only  indemnity  which  the  party  could  give.  There  is  no 
evidence  which  establishes,  that  the  property  was  equal  in  value 
to  the  amount  of  the  debt ;  and  as  far  as  it  goes,  the  evidence 
strongly  incliues  the  other  way.  If,  then,  between  the  parties 
this  was  a  good  bill  of  sale,  however  inefiectual  it  might  be 
against  creditors,  if  they  chose  to  enforce  their  rights,  what 
ground  is  there  for  the  Court  to  say,  that  the  omission,  by  Daniel 
Saylesj  to  include  this  property  in  his  inventory,  was  a  fraudu- 
lent misrepresentation  ?  The  bill  of  sale  was  not  void,  but  only 
voidable ;  not  voidable  by  himself,  but  by  his  creditors  only.  It 
seems  to  me,  that  it  would  be  going  very  far  for  a  Court  to  hold, 
that  a  bill  of  sale,  merely  constructively  fraudulent,  and  which 
the  party  himself  in  honour  and  honesty  could  not  contest,  was 
yet  property  which  he  was  bound  to  include  in  his  inventory  as 
his  own  property.  My  judgment  is,  that  a  transaction,  innocently 
intended,  but  failing,  from  the  ignorance  of  the  parties,  to  effec^ 
tuate  their  object,  ought  not  to  receive  such  an  interpretation. 

Upon  the  whole,  my  judgment  is,  that  the  present  bill  is  not, 
upon  the  evidence,  sustained  in  its  material  allegations,  and  there- 
fore it  ought  to  be  dismissed  ;  but  I  do  not  thmk  it  a  case  for 
costs. 

The  District  Judge  concurs  m  this  opinion,  and  therefore  there 

is  to  be  a  decree  of  dismissal. ' 

Decree  accordingly. 

Steere  for  die  plaintiff;  Whipple  and  Tibbetts  for  the  de- 
fendants. 
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James  Prescott  and  another 
Samuel  Neters  and  others. 

Where  a  person  enters  into  possession  under  a  recorded  deed  claiming  title  to  the 
entierty,  and  exercises  acts  of  ownership,  it  is  a  disseisin  of  all  persons  who  claim 
title  to  the  same  land  to  the  extent  of  the  boundaries  in  the  deed. 

One  tenant  in  common  may  disseise  another ;  and  if  a  person  enter  into  possession, 
ftUiming  title  to  the  entierty  under  a  deed,  and  the  title  turns  out  to  be  de&ddvt 
as  to  a  moiety,  it  is  a  disseisin  of  the  parties  entitled  to  that  moiety. 

The  act  of  15tb  of  March,  1821,  c^  35,  {  2,  which  punishes  waste  and  cutting  down 
trees  &c.  by  one  tenant  in  common,  without  notice  to  the  others,  by  treble  damages, 
applies  only  to  cases,  where  the  tenancy  in  common  is  admitted,  and  not  to  cases, 
where  the  entierty  is  claimed  by  title,  or  disseisin,  altliough  it  turns  out  defective 
as  to  a  moiety. 

Trespass  for  cutting  down  4000  timber  trees  on  lot  No.  1,  in 

the  fifth  division  of  lands  drawn  to  the  right  of  Damd  Chandler, 
in  the  township  formerly  called  JVetr  Suncook,  now  composing 
the  towns  of  LaveU  and  Sweden,  whereof  the  plaintiffi  and 
defendants  are  tenants  in  common,  against  the  statute  of  the 
15tli  of  March,  1821,  ch.  35.  Plea,  the  general  issue  of  not 
guilty. 


i 


MAY  TERM,  1827.  327 

Prescott  et  oL  v#.  Neven  ttal. 

At  the  trial  it  appeared  in  evidence,  that  the  township  was 
granted  to  certain  proprietors  by  resolves  of  the  legislature  of 
MassachusetiSf  passed  on  the  5th  of  February,  1774,  and  13th  of 
April,  1779,  of  which  David  Chandler  was  one,  and  in  the  first 
division  of  the  lots,  drawn  by  the  proprietors  on  the  23d  of  March, 
1780,  he  drew  No.  14.  The  fifth  division  was  not  drawn  until 
the  23d  of  September,  18 J  7,  when  the  lot  now  in  controversy 
was  drawn  to  the  right  of  No.  14.  David  Chandler  died  about 
fifty  years  ago,  leaving  several  children  his  heirs,  whose  title  in 
the  premises,  excepting  that  of  David  Chandler ^  the  eldest  son 
(who  took  a  double  share  or  quarter  part  of  the  premises),  was, 
in  December  1820,  and  January  1821,  conveyed  to  Samuel 
FarroTj  one  of  the  plaintiffi,  and  by  him  a  moiety  was  conveyed 
to  the  co-plaintiff,  Prevost,  in  March,  1822.  This  constituted 
the  plaintiffi'  title. 

The  defendant,  Samuel  Nevers  (the  other  defendants  being 
merely  his  servants),  claimed  title  to  the  premise;?,  as  well  as  to 
all  the  other  lands  drawn  to  the  proprietary  right  of  Daniel 
Chandler^  the  father,  under  a  sale  for  non-payment  of  taxes  as- 
sessed by  the  proprietors  in  January,  1782,  and  conveyance  to 
David  Chandler  J  the  son.  The  latter  conveyed  the  same,  in  August, 
1782,  to  Aaron  Whittemore^  through  whom,  by  intermediate  con- 
veyances, the  same  came  to  Samuel  JVevers^  in  October,  1817. 
None  of  the  deeds  were  recorded  before  June,  17d8.  It  was 
admitted,  that  the  tax  sale  was  not  legal.  In  1816,  and  again  in 
1818,  J^Tevers  authorized  the  hay  to  be  cut,  on  a  natural  meadow 
on  the  premises,  and  in  1821,  1822,  and  1823,  he  cut  off 
the  timber,  claiming  to  be  owner.  JVeverSj  and  those  under 
whom  he  claimed,  had  paid  taxes  assessed  on  the  proprietary 
right ;  but  it  did  not  appear  that  any  taxes  had  ever  been  paid,  or 
other  acts  done  by  the  heirs  of  David  Chandler^  under  whom 
the  plaintiffii  claimed  their  dtle,  since  the  tax  sale  in  1782.  An 
entry  into  the  land  in  controversy  was  made  in  behalf  of  Farrar 
in  the  autumn  of  1821. 
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Under  these  circumstances,  Shepley  and  Langfdhwj  for  the 
defendants,  made  two  pomts  :  1.  That  there  was  an  actual  dia- 
seisin,  hj  JVevers^  of  the  heirs,  under  whom  the  plaintiffi  claimed 
title,  at  the  time  of  their  conveyance  to  Farrarj  in  1820  and 
1821,  and  consequently  their  deeds  were  inoperative.  Assuming 
the  defendant,  JSTevers,  to  be  a  tenant  in  common  only,  and  not 
entided  to  the  entierty,  still  he  might  disseise,  and,  as  the  facts 
proved,  he  had  disseised  the  co-tenants.  2.  That  the  statute 
action  could  not  be  maintained  in  a  case  like  the  present,  where 
the  defendant  claimed  to  be  sole  owner  of  the  premises  by 
disseisin  or  by  right,  but  it  applied  exclusively  to  cases  where 
there  was,  at  the  time  of  the  trespass,  a  recc^ised  tenancy  m 
common  between  the  parties.  On  the  first  point,  they  cited 
Braekett  vs.  Norcrossj  1  GreenUif^s  R.  89 ;  Praprietar$  of  Ken' 
nebec  Purchase  vs.  Laboreej  2  OreerUeqfs  R.  275 ;  Farrar  vs. 
Merrittj  1  GreenUafs  R.  17. 

Fessenderiy  for  the  plaintiff,  argued  e  contra  on  both  points 
As  to  what  constitutes  seism,  he  cited  Co,  Lit.  153,  a;  Lit 
§  681 ;  1  Com.  Dig*  15 }  Taylor  ex.  d.  Atkins  vs.  Horde 
1  Burr.  R.  60;  1  Taunt.  R.  569,  in  argument ;  idem.  589 
3  BL  Com.  176 ;  Hargrave  and  Buder^s  notes  to  Co.  Lit.  330 
b.  note  285 ;  6  Johns.  R.  197 ;  Comyns^s  Dig.  Seisin,  A.  2 

1  Mass.  R.  483 ;  3  Mass.  R.  219  ;  4  Mass.  R.  416 ;  10  Mass 
R.  146,  403.     As  to  what  constitutes  disseisin,  he  cited  Im 
^279;   Co.  Lit.  181,  a.;  2  Bl  Com.  171  ;    12  East,   141 
Comyns's  Dig.  Seisin,  F. ;  Cro.  Car.  303 ;  6  Mass.  R.  239 

9  Mass.  R.  96;   10  Mass.  R.  93;   11  Mass.  R.  163,  222 
Little  vs.  Megquier,  2   Cfreenl.  R.  176 ;    LitiU  vs.  Libby, 

2  Crreenl.  JR.  242.  He  farther  contended,  that  an  entry  by  the 
heirs  might  be  presumed,  if  necessary  to  give  effect  to  the  deed 
to  Farrar;  and  for  this  he  cited  Knox  vs.  Jenks,  7  Mms.  R. 
488.     Concurrent  possession  is  no  ouster,  2  Mass.  R.  506 ; 

10  Mass.  R.  464.  A  deed  by  one  tenant  in  common  of  the 
whole,  is  not  an  ouster  of  the  others,  12  Mass.  R.  348 ;  14  Miss. 
jR.  434;  17  Mass.  R.  74. 
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As  to  the  second  point,  he  contended  that  the  statute  appUed 
to  all  cases  where  the  parties  were  really,  in  law,  tenants  m  com- 
mon, although  one  might  claim  the  entierty*  The  mischief  was 
the  same,  and  the  remedy  ought  to  be  the  same. 

In  reply,  the  points  made  by  the  defendants'  counsel  were  en- 
forced at  large. 

Stort  J.  Upon  the  first  question,  there  does  not  seem  to  be 
any  real  ground  for  doubt.  Notwithstanding  the  language  of 
Lord  Mansfield,  in  Taylor  vs.  Horde  (1  Burr.  60),  what  con- 
stitutes a  disseisin  is,  at  least  in  this  country,  well  settled.  I  re- 
member to  have  heard  a  learned  Judge  (the  late  Chief  Justice 
Parsons)  say,  that  Lord  Mansfield  had  not  gone  to  the  bottom 
of  this  matter,  and  had  puzzled  himself  unnecessarily.  This 
observation  attracted  my  attention  at  an  early  period  of  my  pro- 
fessional life,  and  I  have  made  some  researches  to  ascertain  its 
accuracy.  This  is  not,  however,  the  proper  occasion  to  investi- 
gate the  subject  at  large.  There  is  a  distinction  between  dis- 
seisins, which  are  in  spite  of  the  owner,  and  disseisins  at  his 
election.  But  the  distinction  often  turns  upon  other  principles 
than  those  which  have  been  stated.  The  owner  cannot  elect  to 
consider  himself  disseised,  where  the  act  is  not  of  such  a  nature 
as,  in  law,  affi)rds  a  presumption  of  a  disseisin.  But  where  an 
act  is  done,  which  is  equivocal,  and  may  be  either  a  trespass  or 
disseisin,  according  to  the  intent,  there  the  law  will  not  permit 
the  wrongdoer  to  qualify  his  own  wrong,  and  explain  it  to  be  a 
mere  trespass,  unless  the  owner  elects  so  to  consider  it.^ 

In  the  present  case  the  defendant,  JSTevers  (for  the  other  de- 
fendants are  in  no  sense  tenants  in  common,  but  mere  servants), 
entered  into  the  land,  after  it  was  divided  in  1817,  under  tide, 
and  exercised  all  the  acts  of  ownership  of  which  it  was  ca- 

^  See  the  case  ofJerrist  vs.  Weave,  3  Price^s  R.  575.'-Projnietors  of 
JVb.  6  V8.  APFarlandf  12  Mass.  R.  325.  ^ 
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pablq,  ia  its  then  state.  He  cut  dowa  the  grass,  and,  subse- 
quently, the  trees,  under  a  notorious  and  opeh  claim  of  right  to 
the  entierty,  under  a  conveyance  tlien  on  record.  He  did  not 
enter  as  a  tenant  in  common,  though,  possessing  the  tide  of  the 
eldest  son  as  heir,  he  was  certainly  the  true  and  legal  owner  of 
one  quarter  part.  The  possession,  then,  being,  in  the  mosl 
favourable  view  to  the  plaintiSs,  vacant,  afid  the  land  wild,  his 
title,  under  such  circumstances,  would  without  an  entry  have 
drawn  to  him  the  legal  seisin  of  that  part.  But  he  made  an 
actual  entry  into  the  whole,  claiming  the  entierty,  in  fee  and  of 
right.  His  acts  of  ownership  were  such,  as  amounted  to  a  dis- 
seisin of  the  co-tenants  ;  for  he  entered  as  sole  owner ;  his  pos- 
session was  open  and  notoriously  adverse  to  them  ;  and  bis  acts 
went  to  a  waste  of  the  estate,  and  their  ulter  disseisin.  I  take 
the  principle  of  law  to  be  clear,  that  where  a  person  enters  into 
land  under  a  claim  of  title  thereto  by  a  recorded  deed,  his  entry 
and  possession  are  referred  to  such  title ;  and  that  he  is  deemed  to 
have  a  seisin  of  the  land  co-extensive  with  the  boundaries  stated 
in  his  deed,  where  there  is  no  open  adverse  possession  of  anj 
part  of  the  land,  s6  described,  in  any  other  person.  The  seisiD 
of  J^everSj  so  acquired  and  continued,  must  be  considered  as 
subsisting,  until  an  entry  of  the  other  persons,  claiming  title, 
interrupted  it.  No  such  entry  is  proved  to  have  been  made  by 
the  heirs,  who  conveyed  to  Farrar  before  their  conveyance  to 
him.  Their  deeds  are  therefore  inoperative  to  convey  the  title, 
for  they  were  at  that  time  disseised.  Tliere  can  be  no  legal 
doubt,  that  one  tenant  in  common  may  disseise  another.  The 
only  difierence  between  that  and  other  cases  is,  that  acts,  which, 
if  done  by  a  stranger,  would  per  $t  be  a  disseisin,  are,  in  the 
case  of  tenancies  in  common,  perceptible  of  explanation,  consist- 
ently with  the  real  title.  Acts  of  ownership  are  not,  in  tenancies 
in  common,  necessarily  acts  of  disseisin.  It  depends  upon  the 
intent,  with  which  they  are  done,  and  their  notoriety.  The  law 
will  not  presume  that  one  tenant  in  common  intends  to  oust 
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another.    The  fact  must  be  notorious,  and  the  intent  must  be 
established  in  proof*     [n  the  case  at  the  bar,  there  can  be  no 
question  of  the  intent.     The  title  under  which  JSTevers  claims, 
originated  under  a  tax  sale  in  1782.    It  embraced  the  whole 
lands  belcxi^ng  to  the  proprietary  right  of  David  Chandler ^  the 
father.    Although  it  could  not  operate  as  a  dissiesin  of  any  of  the 
undivided  lands,  because  the  seisin  of  the  co-proprietors  of  those 
lands  was  a  seisin  for  all  the  proprietors ;  yet  it  establishes  the 
fact,  that  JVeoer^,  and  those  under  whom  he  claims,  have  always 
nnce  that  period  made  an  assertion  of  right  to  the  eotierty.     His 
entry  and  possession  must  then  be  referred  to  that  title.    The  heirs 
have  never  asserted  any  claim  to  the  lands  for  fifty  years  by 
pajring  taxes  or  otiierwise ;  aod  there  is  nothing  in  the  case  from 
which  the  Court  can  presume  an  entry  or  seisin  by  them. 

As  to  the  second  point,  it  appears  to  me  plain  that  the  statute 
meant  to  give  the  remedy,  which  it  prescribes,  only  in  cases  of 
acknowledged  tenancies  in  common.     It  declares,  "  that  if  any 
person,  holding  any  lands  m  common  and  undivided,  shall  cut 
down  &c.  any  trees  &C.  on  such  lands  &c.  or  make  any  other 
strip  or  waste  thereon,  without  first  giving  notice  in  writing  under 
his  or  their  hands  unto  all  the  persons  interested  therein^  or  to 
their  agents  Sec.,  forty  days  beforehand,  setting  forth  that  he  or 
they  have  occasion  for,  or  shall  enter  upon  and  improve  such  lot 
or  lots  of  land  lying  in  common  as  aforesaid,  he  shall  forfeit  and 
pay  irebh  damages,  to  be  recovered  8zx;.  Sec."    The  statute  is 
highly  penal,  and  ought  not  to  be  construed  to  embrace  cases, 
which  are  not  falriy  within  its  terms.    If  it  is  susceptible  of  two 
interpretations,  one  of  which  satisfies  the  terms,  and  stops  at  the 
obvious  mischief  provided  against,  and  the  other  goes  to  an  ex- 
lent,  vriiich  may  involve  innocent  parties  in  its  penalties,  it  is  the 
duty  of  the  Court  to  adopt  the  former.     What  will  be  the  result 
of  the  interpretation,  for  which  the  plaintiflfs'  counsel  contends  ? 
It  goes  the  length  of  maintaining,  that  an  innocent  person  pur- 
chasing the  entierty  of  an  estate  for  a  valuable  consideration,  and 
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cutting  down  trees  8zc.  in  the  perfect  confidence  of  his  title's 
being  unimpeachable,  might,  if  it  should  turn  out  defective  to 
any,  however  minute  an  undivided  portion,  be  subjected  to  the 
statuteable  penalty.  Such  a  result  could  certainly  not  be  within 
the  contemplation  of  the  legislature,  and  would  work  mischief 
of  a  far  more  extensive  nature,  than  the  statute  itself  was  de- 
signed to  cure.  The  words  of  the  statute  are,  ^^  any  person 
holding  (that  is,  owning  or  possessing)  any  lands  in  common  and 
undivided,"  which  plainly  suppose,  that  the  party  does  not  claim 
to  hold  or  possess  in  severalty.  It  goes  on  to  provide,  that  the 
notice  shall  be  given  in  writing  "  unto  all  the  persons  interested 
therein."  How  can  this  be  done,  unless  the  party  has  knowledge 
that  other  persons  have  an  interest  in  the  land,  and  recognises 
their  title  f  If  the  party  holds,  in  fact,  in  severalty,  and  claims 
tide  to  the  entierty,  it  cannot  be  that  the  law  compels  him,  at  his 
peril,  to  take  notice  of  tides  of  which  he  is  ignorant,  or  which  be 
utterly  denies.  It  appears  to  me,  that  the  statute  remedy  was 
meant  to  afibrd  redress  only  in  cases  where  the  land  is,  in  fact, 
held  in  common,  and  to  punish  any  waste  done  by  a  co-tenant, 
who  recognises  the  title,  but  wilfully  does  an  injury  to  the  com- 
mon inheritance.  Limited  in  this  way,  the  language  of  the 
statute  is  satisfied ;  and  construing  this,  as  all  other  penal  enact- 
ments are  construed,  I  cannot  perceive  any  ground  for  applying 
it  to  cases  like  the  present.  In  no  just  sense  can  a  disseisor, 
or  other  person  holdmg  the  entierty  under  an  adverse  title,  be 
deemed  to  be  in  privity  with  the  other  tenants  in  common.  On 
both  grounds,  therefore,  I  am  of  opinion,  that  the  plaintiffi  are  not 
entitled  to  recover ;  and  I  am  authorized  to  say,  that  the  District 
Judge  concurs  in  this  opinion. 

The  plaintiffi,  on  this  opinion,  b^ng  delivered,  asked  leave  to 
discontinue,  which  was 

accordingly  granted 
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Postmaster  General  of  the  United  States 

vs. 
William  Furber  and  another.  , 

The  Same  vs.  Ansel  Lathrop  and  another. 

Where  there  are  iteiii>  of  debt  and  credit,  in  a  ronning  account  between  the  post- 
master general  and  the  deputy  postmasters,  in  the  absence  of  any  specific  appro- 
.    priation  by  either  party,  the  credits  are  to  be  applied  to  the  dischaige  of  the  debits 
antecedently  due,  in  the  order  of  the  account. 

JL  HESE  were  actions  of  debt,  brought  officially  by  the  post- 
master general  upon  bonds  given  for  the  faithful  performance  of 
his  dudes,  by  one  Bergamin  Whittier^  late  postmaster  at  Belfast^ 
MainCy  who  is  since  deceased.  The  bonds  were  in  the  usual 
form,  with  condition,  -that,  if  Whittier  "  shall  well  and  truly  ex- 
ecute the  duties  of  his  said  office,  and  faithfully,  once  in  three 
months,  and  oftener,  if  thereto  required,  render  accounts  of  his 
receipts  and  expenditures,  as  postmaster,  to  the  general  post- 
office,  in  the  manner  and  form  prescribed  by  the  postmaster 
general  in  his  several  instructions  to  postmasters,  and  shall  pay 
all  monies  that  shall  come  to  his  hands  for  the  postages  of  what- 
ever b  by  law  chargeable  widi  postage,  to  the  postmaster  gene- 
ral of  the  United  States  for  the  time  being,  deducting  only  the 
commission  and  allowances  made  by  law  for  his  care,  trouble, 
and  charges,  in  managing  the  said  office,  and  shall  also  faitbfuUy  do 
and  perform,  as  agent  for  the  general  post-office,  all  such  acts 
and  things  as  may  be  required  of  him  by  the  postmaster  general, 
and  moreover  shall  faithfuUy  account  with  said  postmaster  gene- 
ral for  all  monies,  bills,  bonds,  notes,  receipts,  and  other  vouch- 
ers, which  he,  as  agent  as  aforesaid,  shall  receive  for  the  use  and 
benefit  of  said  general  post-office,  then  the  above  obligation  shall 
be  void  and  of  no  efifect." 

The  defendants  moved  by  counsel  to  dbmiss  the  suits  for 
want  of  jurisdiction,  and  the  District  Court  sustained  the  motion ; 
and  the  causes  were,  upon  this  dismissal,  brought  by  writ  of  er- 
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ror  U>  thb  Court  at  the  last  term,  and  now  remained  for  argu- 
ment* 

Stort  J,     The  question,  as  to  the  jurisdiction  of  the  Court, 
has  been  disposed  of  by  the  decision  of  the  Supreme  Court,  at 
the  last  January  term,  in  the  case  of  The  Postmaster  General  vs. 
Earley  (12  Wheaianj  136).  .  That  case  was  stronger  than  the 
present,  for  it  affirmed  the  jurisdiction  of  the  Circuit  Court,  and 
the  language  conferring  jurisdiction  on  the  District  Court  by  the 
act  of  181 5,  ch.  252,  is  far  more  direct  and  cogent.   The  words  of 
the  act  are,  **  that  the  District  Court  of  the  United  States  shall 
have  cognizance  concurrent  with  the  Courts  and  magistrates  of 
the  several  state<$,  and  the  Circuit  Courts  of  the  United  States, 
of  all  suits  at  common  law,  where  the  United  States,  or  any  ofll- 
cer  thereof,  under  the  authority  of  an  act  of  Congress,  shall  sue, 
although  the  debt,  claim,  or  other  matters  in  dispute,  shall  not 
amount  to  one  hundred  dollars."    The  Court  decided,  that  the 
postmaster  general  had  a  right,  under  the  acts  of  Congress,  to 
take  bonds,  like  the  present,  and  to  sue  thereon.     So  that  the 
point,  intended  to  be  raised  at  the  argument  here,  has  been  de- 
finitively disposed  of.    The  judgment  must  therefore  be  reversed, 
and  the  cause  tried  at  the  bar  of  this  Court. 

Afterwards  it  appeared,  that  the  first  bond  was  given  by 
WhittieTj  and  by  Furber  and  another  as  his  suredes,  in  May, 
1813,  in  the  penal  sum  of  500  dollars.  In  August,  1818,  upon 
the  requisition  of  the  postmaster  genial,  an  additional  bond  was 
given  by  Whittier,  with  Ansd  Laikrop  and  another  as  sureties, 
in  the  penal  sum  of  1000  dollars,  with  a  like  condition.  At  the 
time  when  the  second  bond  was  given  there  was  a  balance  due 
to  the  general  post-office  for  postages  received,  and  the  sum 
now  due  fer  postages  since  received,  exceeded  that  balance  by 
$20^  98.  In  the  intervening  time  sundry  sums  had  been  paid 
to  the  general  post-office  on  account,  which,  if  applied  for  the 
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purpose,  would  extinguish  the  balance  due  at  the  time  of  givbg 
the  second  bond.  The  real  contest,  therefore,  was  between  the 
suretiea  to  the  first  and  second  bonds ;  and  the  only  question 
made  by  them  and  presented  for  the  consideration  of  the  Court 
was,  whether  the  payments  so  made  generally  on  account,  after 
the  giving  of  the  second  bond,  should  be  applied  to  extinguish 
the  prior  balance,  or  were  to  be  applied  in  discharge  of  the  bal- 
ance of  postages  received  smce  the  second  bond  was  given. 

Stort  J.  The  sums  paid  by  the  principal,  since  the  second 
bond  was  given,  having  been  paid  upon  account  generally,  are  to 
be  applied  to  extinguish  the  balance  antecedently  due.  Such  I 
understand  to  be  the  general  rule,  where  there  is  a  running  ac- 
count, composed  of  successive  items  of  debt  and  credit  on  each 
side.  In  such  case  the  payments  are  to  be  applied  to  extinguish 
antecedent  items  on  the  debit  side,  there  being  no  specific  ap- 
propriation by  either  party.  It  is  the  first  item  on  the  debit  side 
of  the  account,  that  is  discharged  or  reduced  by  the  first  item 
on  the  credit  side.  This  doctrine  was  very  deliberately  setded 
by  the  Master  of  the  RoUs  in  Clayt&n?9  case  (I  MerivdU^  604, 
be.);  and  it  appears  to  me  entirely  consonant  to  equity  and 
good  sense,  and  the  fair  presumptions  of  intention  as  to  appro- 
priation, deducible  from  the  nature  of  such  transactions*  The 
case  of  the  United  States  vs.  January  ^  Patterson  (7  Crancht 
572),  does  not,  according  to  my  apprehension  of  it,  mculcate  a 
different  doctrine.  It  is  indeed  somewhat  difficult,  from  the  facts 
of  the  case,  as  reported,  to  give  a  very  definite  interpretation  of 
the  opinion  of  the  Court.  I  confess  myself  never  to  have  sup- 
posed, that  it  meant  to  go  further  than  to  reverse  the  erroneous 
opinions  of  the  Court  below,  upon  the  points  ruled  by  it.  The 
case  of  Manning  vs.  Westerns  (2  Vem.  606),  as  explained  in 
Mr.  RaiiUAfs  note,  appears  to  me  to  be  in  entire  consonance 
with  my  own. 
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It  appears  to  me,  that  if,  in  the  absence  of  any  other  distinct 
appropriation,  the  rule  be,  as  I  suppose  it  to  be,  there  can  be  no 
difference,  whether  the  case  respects  a  principal  or  a  sure^.  The 
rule  supposes,  that  payments  generally  made  are  to  be  applied 
to  extinguish  or  reduce  antecedent  debits,  according  to  the  order 
of  time,  and  when  extinguished  or  reduced  as  to  the  principal, 
they  are  necessarily  so  as  to  all  other  persons.  The  case  of 
Parris  vs.  Robp^ts  (1  Fern.  34 ;  S.  C.  I  Eq.  Ahr.  147 ;  2  Ch. 
Ca.  83),  is  distinguishable.  It  turned  upon  the  point  of  a  pre- 
sumed application  of  a  payment,  made  generally  to  both  items 
of  an  adjusted  account,  and  has  no  bearing  on  payments  made 
generally  on  a  running  account. 

ShepUy  for  the  United  States  ;  Orr  and  Oreetderf  for  the  de- 
fendants. 


William  B.  Wallace  tv •  Thomas  Agrt  and  others. 


Where  a  bill  of  exchange  li  drawn  by  the  master  of  a  ship,  by  authority  of  the 
owners,  in  his  own  name,  for  cargo  supplied  for  the  owneis,  the  latter  are  liable, 
and  are  entitled  to  the  same  defence  against  the  bill,  incase  of  dishonour,  that 
they  would  be,  as  drawers. 

Where  the  declaration  contains  due  averments  of  the  presentment  of  a  bill  for  ac- 
ceptance, and  due  dishonour  and  notice  to  the  drawer,  proof  of  these  avermenti 
is  sufficient  to  maintain  the  suit,  although  there  axe  subsequent  aTerments  in  the 
declaration  of  presentment  for  payment,  non-payment  and  notice  thereof^  which 
are  not  proved. 

The  right  of  action  is  complete  by  the  non-acceptance,  protest,  and  notice. 

Taking  of  a  bill  of  exchange  is,  at  most,  only  primd  facie  evidence  of  a  saUsfiKtion 
and  extinguishment  of  an  antecedent  debt  Quart,  how  hi  even  this  is  to  be  re- 
lied on,  as  a  general  presumption  in  foreign  states. 

A  copy  of  the  protest  for  non-acceptance  need  not  accompany  the  notice  of  dis- 
lionour.    It  is  sufficient  to  produce  it  at  the  time. 

A  bill  of  exchange,  payable  at  60  days  after  iight,  was  drawn  in  Hnana  upon 
London,  HM,  that  it  need  not  be  sent  from  Cvba  direct  to  landon ;  but  might 
be  sent  indirectly  in  any  manner  justified  by  the  course  of  trade ;  and  be  sent  for 
sale  to  the  UfiiUd  StaUi, 


MAY  TERM,  1827.  337 


Wallace  vs.  Agry  et  al. 


No  absolute  rule  can  be  laid  down,  as  to  tbe  time  within  which  such  a  bill  must  be 
presented  for  acceptance*  The  only  rule  is,  that  it  must  be  presented  within  a 
reasonable  time  ;  and  what  is  a  reasonable  time  depends  upon  the  circumstances 
of  each  particular  case. 

JjLSSUMPsiT.  The  priocipal  circumstances  were  as  follows. 
The  defendants  (who  are  citizens  of  Maine)  were  owners  of  tbe 
brig  Diana^  of  which  William  Heddean  was  master.  She  ar- 
rived at  Havana  in  tbe  island  of  Cuba^  and  was  consigned  to 
the  plaintiff  (a  citizen  of  Connecticut,  but  a  resident  merchant  at 
Havana),  by  the  master,  to  procure  freight  on  a  freighting 
voyage.  Six  hundred  boxes  of  sugar  were  procured  on  freight, 
on  a  voyage  from  Havana  to  Bremen^  upon  an  understanding, 
that  150  boxes  more  should  be  taken  on  board  on  account  of 
the  owners.  The  master  had  no  authority  to  take  any  sugars  on 
board  on  the  owners'  account ;  but  it  was  agreed  between  him 
and  the  plaintiff,  that  he  should  receive  these  on  board  on  their 
account,  and  remit  the  proceeds  to  Samuel  Williams  at  London, 
and  should  draw  a  bill  for  the  amount  on  Williams,  payable  at 
six^  days  sight ;  that  the  sugars  should  be  insured  in  Boston  on 
the  owners'  account,  and  that  a  Mr.  Whitney,  the  agent  and  cor- 
respondent of  the  plaintiff,  should  be  employed  to  effect  the  in- 
surance. Williams  was  known  to  both  parties  to  be  the  corres- 
pondent of  the  owners  in  London  ;  but  no  funds  were  supposed 
by  either  party  to  be  in  his  hands,  out  of  which  to  pay  the  ({ill, 
except  those  arising  from  the  proceeds  remitted  from  Bremen. 
In  fact,  however,  he  had  other  funds  of  the  defendants'.  The 
master  accordingly,  on  the  i8th  of  June,  1825,  at  Havana, 
drew  a  bill,  in  his  own  name,  on  Williams,  payable  to  the  plain- 
tiff or  his  order,  for  £848.  6«.  1  \d,  (the  amount  of  the  sugars  ad- 
vanced by  the  plaintiff),  at  sixty  days  sight  to  be  charged  to  the 
owners'  account.  Information  was  duly  communicated  of  his 
proceedings  to  the  defendants,  who  ratified  the  same.  The  brig 
proceeded  on  her  voyage,  and  arrived  safely  at  Bremen,  and 
while  sailing  up  the  British  channel  the  master  communicated 
TOL,  iv*.  43 
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the  information  of  the  bill's  being  drawn,  and  the  intended  remit- 
tance to  fVUlmms^  who  acknowledged  the  receipt  of  the  letter. 
The  remittance  of  £848.  6s.  1  Id.  was  duly  made  for  the  payment 
the  bill,  and  received  by  him  on  the  19th  of  August.  fVUltams 
failed  on  the  24tii  of  October  following,  and  was  duly  declared 
a  bankrupt.  The  bill  was  sent  to  Boston,  by  the  plaintiff,  to  his 
agent,  Mr.  Whitney,  indorsed  payable  to  him,  together  with  a 
bill  of  lading  of  the  sugars,  and  instructions  to  procure  insurance, 
and  reached  Whitney  on  the  7th  of  July,  J  825.  He  was  informed, 
at  the  same  time,  that  the  plaintiff  would  draw  on  him  for  the 
amount  of  the  bill  at  sixty  days ;  and  he  was  understood  to  be 
at  liberty  to  sell  the  bill  in  tlie  market  to  reimburse  himself,  or  to 
remit  it  to  London  on  his  own  account.  He  made  insurance, 
and  communicated  the  facts  to  the  defendants  in  course  of  mail. 
Whitney  paid  the  bill  drawn  on  him  for  the  amount  by  the  plain- 
tiff, and  charged  it  in  account,  the  bill  having  been  transmitted 
to  him  merely  as  agent.  He  attempted  to  sell  the  bill,  but  think- 
ing the  price  of  exchange  too  low,  he  retained  it  until  the  29tb 
of  September,  when  he  remitted  it  to  London,  with  directions  to 
Williams,  in  whose  hands  he  had  funds,  to  place  it  to  his  credit. 
The  bill  arrived  in  London  on  the  31st  day  of  October,  and  was 
duly  protested  for  non-acceptance ;  and  the  protest  and  informa- 
tion of  all  the  facts  were  sent  by  letter  to  Whitney,  by  the  next 
regular  ship  from  Liverpool,  which  sailed  on  the  2d  of  Novem- 
ber. The  letter  reached  Whitney  on  the  28th  of  December, 
who  immediately  gave  information  of  the  protest  for  non-accep- 
tance to  the  defendants  by  mail,  but  did  not  transmit  the  protest, 
or  a  copy,  to  them.  Previous  to  this  period,  on  the  5th  of  De- 
cember, a  rumour  being  current  in  Boston  of  the  failure  of  Wil- 
liams,  Whitney  wrote  to  the  defendants,  and  stated  his  expecta- 
tions, that  the  bill  might  be  returned  protested,  and  wished  ihem 
to  make  some  arrangements  to  take  it  up  on  its  return  ;  and  by 
letters,  on  the  8th  of  December,  confirmed  the  news  of  the  fail- 
ure.     On  the  12th  of  December  the  defendants  replied  to  the 
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letter  of  the  8th,  and  made  no  objection  to  their  liability  to  pay,  and 
wished  early  information  of  the  return  of  tlie  bill.  On  the  12th 
of  January,  1 826,  the  defendants,  in  a  reply  to  the  letter  of  the 
28th  of  December,  expressed  dissatisfaction  at  the  long  detainer 
of  the  bill  in  Boston,  and  objected  to  payment  on  that  account. 
Whitney  remonstrated  against  their  conduct  in  his  reply ;  and  on 
the  24th  of  January  the  defendants  wrote  a  letter  to  Whitney, 
taking  notice  of  his  remarks,  and  expressing  their  fears  of  their 
inability  to  pay,  and  not  urging  their  original  objection. 

There  was  conflicting  testimony  in  the  case,  as  to  an  under- 
standing between  the  master  and  the  plaintiff  at  Havana,  for 
delay  in  transmitting  the  bill,  so  that  it  might  not  reach  London 
unul  after  the  funds  should  be  remitted  tliere  ;  and  also  as  to  the 
bill's  being  sent  to  Boston  for  sale ;  the  plaintiff  contending,  that 
there  was  an  express  agreement  to  this  effect,  and  the  defend- 
ants denying  it.  There  was  no  direct  evidence,  that  the  period 
of  the  delay  of  the  bill  in  Boston  was  known  to  the  defendants 
before  the  letter  of  the  28th  of  December  enclosing  information 
of  the  protest  for  non-acceptance. 

The  declaration  contained  two  special  counts  on  the  bill  of 
exchange,  as  drawn  by  the  order  and  on  account  of  the  defend- 
ants, by  the  master  as  their  agent,  and  averred  the  presentment 
for  acceptance,  and  protest  for  non-acceptance,  and  due  notice 
thereof  to  the  defendants,  and  also  a  presentment  for  payment, 
and  protest  for  non-pajrment,  and  due  notice  thereof.  No  pre- 
sentment for  payment,  or  protest  for  non-payment,  was  proved 
m  the  case.  There  were  also  counts  for  money  laid  out  and 
expended,  and  for  money  had  and  received.  The  plea  was  the 
general  issue. 

Longfellow,  for  the  defendants,  at  the  trial,  contended,  1. 
That  the  plaintiff  was  not  entitled  to  recover ;  because  the  aver- 
ment in  the  declaration  of  a  presentment  for  payment,  and  pro- 
test for  non-payment  was  not  proved ;  and  though  unnecessary  to 
litve  been  averred,  yet  the  plaintiff  must  prove  his  case  as  laid  : 
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2.  That  the  plaintiff  was  guilty  of  laches  ia  not  transmitting  the 
bill  to  London  at  an  earlier  period,  and  had  thereby  made  it  his 
own.  He  was  bound  to  have  sent  it  direct  from  Havana  to 
England^  and  had  no  right  to  send  it  to  Boston  for  sale,  or  in- 
deed for  any  other  purpose,  if  there  was  any  conveyance  be- 
tween Havana  and  England.  But  at  all  events  the  holding  of 
the  bill  from  the  6th  of  July  to  the  29th  day  of  September,  was 
an  unreasonable  time  to  keep  it  at  the  risk  of  the  owners,,  and 
discharged  them.  They  have  the  same  rights  as  if  they  had 
been  the  drawers  of  the  bill  in  their  own  names.  If  the  bill  had 
been  presented  to  fViUiamSf  at  any  time  before  the  24th  of  Au- 
gust, it  would  have  been  paid  :  If  presented  before  the  1 9th  of 
August,  it  might  have  been  protested  for  non-acceptance,  but  it 
would  have  been  paid  at  maturity.  And  the  plaintiff  ought,  not- 
withstanding the  protest  for  non-acceptance,  to  have  presented  it 
for  payment.  The  delay  was,  therefore,  a  loss  of  the  proceeds, 
and  gross  laches.  On  this  point  he  cited  Miidman  vs.  H*^uir 
nOj  2  H  BL  565,  469 ;  and  urged,  that  the  circumstances 
showed,  that  the  plaintiff,  in  effect,  guarantied  WHliamis  solven- 
cy :  3.  That  the  notice  to  the  defendants  of  the  non-acceptance 
was  bad,  because  it  was  not  transmitted  by  the  earliest  mail  from 
London  to  Liverpool  (but  this  point  was  afterwards  abandoned)  ; 
and  because  neither  the  protest  for  non-acceptance,  nor  a  copy 
of  it,  was  sent  to  the  defendants  with  the  notice,  by  the  letter  of 
the  28th  of  December ;  and  for  this  he  cited  Blakdey  vs.  Qrant 
(6  Mast.  R.  388) :  4.  No  recovery  could  be  had  on  the  money 
counts  for  the  advance,  because  the  taking  of  a  negotiable  security 
extinguishes  the  original  contract.  This  is  clearly  the  law  oi Mas- 
sachusetts and  MainCj  whatever  may  be  the  law  elsewhere.  He 
relied  on  5  Mass.  R.  299  ;  6  Mass.  JR.  143 ;  2  GreenUaf,  121. 
Ames  J  for  the  plaintiff,  argued,  1.  That  the  plaintiff  was  enti- 
titled  to  recover.  The  right  of  action  accrued  by  the  non-ac- 
ceptance and  protest ;  and  there  was  no  necessity  to  aver  or 
prove  a  presentment  for  payment,  or  protest  for  non-payment. 
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The  averment,  therefore,  was  immaterial,  and  might  be  rejected 
as  surplussage.  On  this  point  he  cited  Chitty  on  Bills^  122, 
244,  245,  314,  661 ;  3  East,  481 ;  3  Johns.  R.  20G  :  2.  That 
there  was  no  laches  in  transmitting  the  bill.  The  plaintiff  was 
only  bound  to  use  due  and  reasonable  diligence.  He  had  a  right  to 
send  it  to  Boston,  or  elsewhere,  for  sale,  and  was  not  bound  to 
transmit  it  direct  to  England.  So  is  the  course  of  trade.  The 
plaintiff  had  a  right  to  wait  until  he  received  information,  that  the 
proceeds  were  in  WtUiams^s  hands.  This  could  not  have  been 
known  until  the  1st  of  October.  The  evidence  shows,  that  the 
average  time,  in  transmitting  bills  from  Havana  to  London,  is 
50  days,  and  from  the  United  States  less.  Besides,  here  was  an 
agreement  for  delay  :  3.  The  notice  was  in  time,  and  no  pro- 
test for  non-acceptance  is  by  law  necessary  to  be  sent  to  the  par- 
ty charged  with  the  notice.  On  this  point  he  cited  ChUty  on 
BUls,  232,  236,  248;  I  M.  fy  Selw.  289;  2  Esp.  511; 
10  Mass.  U.  1 ;  7  East,  779  ;  18  Johns.  R.  240  :  4.  That 
the  bill  was  not  received  as  absolute,  but  as  conditional  payment. 
The  English  is  the  true  law  on  this  point. 

Stokt  J.  in  summing  up  the  facts  to  the  jury,  said,  Some  of 
the  questions  of  law,  in  this  case,  are  of  considerable  importance, 
and  require  from  the  Court  an  explicit  opinion.  The  first  ob- 
jection  to  the  plaintifi^s  right  of  recovery  is,  that  no  presentment 
for  payment,  or  protest  for  non-payment,  or  due  notice  thereof 
to  the  defendants,  is  proved  according  to  the  allegations  of  the 
declaration.  I  agree,  that,  under  the  circumstances  of  this  case, 
the  defendants  stand  in  the  same  situation  as  if  they  were  the 
drawers  of  the  bill.  They  have  adopted  the  acts  of  the  master, 
and  ratified  the  draft  on  Williams  ;  and  the  plaintiff  is  therefore 
at  liberty  to  consider  them  as  subject  to  the  same  responsibility 
as  if  the  bill  were  drawn  by  them,  and  no  more.^    But  if  they 

.    1  Set  Van  ReUnsdyk  vi.  Kane  et  al.  1  CMlis.  630.— 5.  C.  9  Cranch, 
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were  drawers  of  the  bill  there  would  be  no  necessity  of  proving; 
the  averments  in  tlie  declaration  of  presentment  for  payment  and 
protest,  and  notice  for  non-payment.  The  declaration  contains 
a  prior  averment  of  a  presentment  and  protest  for  non-acceptance, 
and  due  notice  thereof  to  the  defendants.  The  cause  of  action 
of  the  plaintiff  was  complete  by  such  non-acceptance  and  notice, 
and  it  was  wholly  unnecessary  afterwards  to  make  any  present- 
ment for  payment.  The  other  averments,  therefore,  of  present- 
ment for  payment,  S^c.  are  wholly  immaterial,  and  may  be  re- 
jected as  surplusage.  They  constitute  no  part  of  the  averments 
entitling  the  plaintiff  to  recover.  The  case  is  not  like  that  of  a 
material  averment,  more  special  than  the  law  requires ;  there  the 
whole  must  be  proved  as  laid.  But,  here,  the  averments  are 
distinct,  of  matters  foreign  to  the  right  of  the  recovery,  and  may 
be  rejected  without  prejudicing  the  plaintiff's  right.  Utile  per 
inutile  non  vitiatur.  Such,  upon  principle,  I  take  the  law  to  be ; 
and  the  authorities  conform  to  it.^ 

Then  it  is  said,  that  there  can  be  no  recovery  upon  the  money 
counts  in  this  case,  because  the  taking  of  the  bill  of  exchange 
was  a  satisfaction,  and  consequently  an  extinguishment  of  the 
original  contract  for  advances  to  purchase  the  sugars.  And  in 
corroboration  of  this  position  it  is  argued,  that,  by  the  law  of 
Massachusetts  and  Maine^  the  taking  of  a  negotiable  security  for 
a  debt  amounts  to  an  absolute,  and  not  merely  to  a  conditional 
payment.  The  rule  is  certainly  so  in  these  states,  widi  this  limi- 
tation, that  the  taking  of  such  security  is  only  primd  facie  evi- 
dence of  being  an  absolute  payment,  but  the  fact  is  open  to  ex- 
planation, and  is  not  conclusive  where  the  other  circumstances 
qualify  or  repel  die  presumption.^     Even  with  this  limitation, 

9  C%%  on  Bais,  300.— 1  Starkie,  7.— Jtf«on  vs.  Frankliriy  3  Johns.  R. 
902. 

3  Thatcher  vs.  Dinsmore^  5  J^oms.  R.  TdO.-'-Manedey  vs.  .W'Gee, 
6  Mass.  R,  1^—Goodenow  vs.  Tyler,  7  Mass.  R.  2/^^  Johnson  vs. 
Johnson,  11  Mass,  R,  359.— CAapman  vs.  Durant,  10  Mass.  JR.  47. — 
Famsr  vs.  JS/hhUborough,  9  GrwnUaf,  Vn.^QreenvfOod  vs.  CSirliU, 
A  Mass.  R.  93. 
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however,  the  rule  differs  from  tliat  of  the  common  law,  which  is 
adopted  in  many  of  the  commercial  states  in  the  union.  By 
the  common  law  a  negotiable  promissory  note,  given  by  a  debtor 
to  his  creditor  for  a  subsisting  debt,  is  not  a  discharge  of  the 
debt.  It  is  not,  in  a  legal  sense,  a  security  of  a  higher  nature.^ 
But  if  it  be  negotiated  and  outstanding  in  the  hands  of  a  third 
person,  at  the  time  of  a  suit  brought  for  the  original  debt,  it  may 
be  pleaded  in  bar  of  the  action.^  A  note  or  draft  of  a  third 
person  may  indeed,  by  express  agreement  of  the  parties,  be 
taken  as  payment,  and  thereby  operate  as  a  discharge  of  the 
debt ;  but  unless  there  be  such  an  agreement,  or  the  creditor  has 
been  guilty*  of  laches,  if  the  note  or  draft  be  dishonoured,  the 
creditor  may  res6rt  to  his  origioal  debt.^  And  this  doctrine  of  the 
common  law  I  take  to  be  extensively  adopted  in  our  own  com- 
mercial states.^  But  if  the  doctrine  of  the  Massachusetts  and 
Maine  Courts  were  admitted  to  govern  in  this  case,  the  circum- 
stances are  such  as  would  repel  aoy  presumption,  that  the  bill 
was  received  as  absolute  payment,  so  as  to  discharge  the  owners 
from  personal  responsibility  in  case  of  its  dishonour.  On  the 
contrary,  the  bill  seems  to  have  been  relied  on  as  collateral  se- 
curity, and  intended  to  discharge  the  debt  only  upon  payment  out 
of  the  funds  which  were  to  be  remitted  from  Bremen.  If  those 
funds  were  not  remitted  by  the  master,  or  the  bill  were  not  paid 
at  maturity,  it  can  scarcely  be  believed,  that  the  plaintiff  meant 
to  rely  exclusively  on  the  credit  of  the  drawer  of  ttje  bill.  The 
case,  however,  does  not  call  for  any  decision  on  this  point ;  be- 
cause it  is  not  to  be  governed  by  the  law  of  Massachusetts  or 
Maine. 

*  Rhodes  vs.  Barnes,  1  Burr.  9. 

5  See  Kearslake  vs.  Jtforf  an,  5  T.  R.  513. — I%e  King  vs.  DawsoHf 
mghi.dSL 

«  Puckford  vs.  Maxwell,  6  T.  R,  52.— Gwemon  vs.  Morse,  7  T.  R.  64. 

^  Tohey  vs.  Barber,  5  Johns.  R  68. — Schemerhom  vs.  Loxnts,  7  John*. 
JR.  311. — PiUnam  vs.  Lewii,  8  Johns.  R.  S89.— Johnson  vs.  JFud, 
9  Johns.  R  310.— Pcntor^/  vs.  TackingUm,  10  Johns.  R  lOA.-— Holmes 
T%.iyCamp,  lJohnt.RM.^Burdick  vs.  Oreen,  15  Johns.  R  347.— 
Sheehy  vs.  MandeviUe,  6  Craneh,  353. 
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It  is  a  traDsaction  originating  in,  and  consummated  at  Cuba^ 
and  is  to  be  governed  by  the  law  of  Spaitij  and  not  by  the  law 
ofAmerica^  applicable  to  this  subject.  What  is  the  law  o(  Spain, 
I  have  no  accurate  means  of  knowing ;  and  it  is  the  duty  of  the 
party,  who  sets  up  the  defence,  to  establish  it  in  evidence  by 
competent  proofs.  If  he  fails  so  to  do,  the  Court  can  take  no 
legal  notice  of  the  point.  There  is,  however,  much  reason  to 
believe,  that  the  civil  law,  which  is  the  law  of  Spaiuj  does  not 
make  a  bill  of  exchange  an  extinguishment  of  a  prior  debt,  un- 
less the  parties  expressly  so  stipulated.^ 

Another  objection  is,  that  the  protest  of  non-acceptance  did 
not  accompany  the  notice  to  the  defendants,  and  it  is  strenuously 
contended,  that  by  our  law  the  notice,  without  s(!ich  accompanying 
protest,  or  a  copy,  is  a  mere  nullity.  The  case  of  Bldkdey  vs. 
Grant  (6  Mass  R.  386)  contains  a  remark,  which  certainly  coun- 
tenances the  suggesdon ;  but  it  was  wholly  gratuitous  in  that 
case,  not  being  called  for  by  any  argument  urged  at  the  bar,  or 
by  any  facts  in  controversy.  It  is  indeed  somewhat  questionable, 
whether  the  remark  itself  attracted  the  close  observation  of  the 
Court.  I  can  only  say,  that,  as  at  present  advised,  I  think 
that  the  dictum  is  not  law ;  and  I  have  no  reason  to  suppose, 
that  it  has  been  actually  conformed  to  in  practice.^  The  Eng- 
Jish  rule,  as  to  foreign  bills,  is  directly  the  other  way.  It  is  the 
clear  result  of  decisions  in  England,  purporting  to  be  fouuded 
on  the  general  law  merchant,  that  the  notice  is  sufficient,  though 
a  copy  of  the  protest  is  not  sent.^®  But  this  bill,  being  drawn  in  a 
foreign  country,  is,  sU'ictly  speaking,  to  be  governed  on  this 
point  by  the  law  of  that  country,  as  to  notice  and  protest.  And 
in  the  absence  of  any  other  proof  the  Court  might  well  presume, 

6  See  Poihier  on  OhligcUians,  part  3,  ch.  2,  art.  4. — 1  DomaL  B.  4,  tit  3, 
§  ],  p.  491. 

0  See  Stanton  tb.  Blosom,  14  Mats.  R.  116. 

10  Chittv  on  B:Us  (5th  edit.)  282.->JRo&tn  vs.  Gebson,  3  Camp.  334.— 
&  C.  1  ^L  4-  Seho.  288.— OomtMU  vs.  Hynson,  2  Eap.  511.— CAo/ert 
v8.Bett,4JBfp.48. 
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that  the  law  of  Spain  does  not  differ  from  that  acted  upon  in 
England.  If  it  did,  the  learned  council  for  the  defendants  would 
doubtless  have  established  it  by  some  competent  evidence.^^ 

But  the  principal  objection  is,  that  there  has  been  gross  negli- 
gence in  the  remittance  of  the  bill,  and  that  this,  at  all  events, 
would  discharge  the  drawer,  and  by  consequence  the  present  de- 
fendants. There  is  a  difference  between  the  case  of  a  bill  of 
exchange,  drawn  payable  at  so  many  days  after  date,  and  one 
drawn  payable  at  so  many  days  after  sight.  In  the  former  case, 
the  bill  must  be  presented  by  the  period  of  its  maturity ;  in  the 
latter,  it  is  sufficient  if  it  be  presented  in  a  reasonable  time. 
What  that  reasonable  time  is,  depends  upon  the  circumstances 
of  each  particular  case,  and  no  definite  rule  has  as  yet  been  laid 
down,  or  indeed  can  be  laid  down,  I0  govern  all  cases.  The 
question  is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the 
abstract  decision  of  the  Court.  Such,  as  I  take  it,  is  the  doc- 
trine of  the  authorities.  There  is  one  other  limitation,  or  rather 
illustration,  of  the  principle,  which  is  very  material.  It  is  this, 
that  the  holder  is  not  at  liberty  to  lock  up  the  bill  for  iny  length 
of  time  in  his  own  possession ;  but  he  may  put  it  into  circulation, 
and  though  it  may  remain  a  considerable  time  in  circulation,  if 
there  be  no  unreasonable  delay  in  any  of  the  successive  holders, 
the  delay  of  presentment  for  acceptance  is  not  fatal  to  the  party 
in  case  of  a  dishonour.^^  In  the  present  case  the  bill  was  not  put 
into  circulation,  but  was  locked  up  in  the  bands  of  the  agent  of  the 
plaintiff  at  Boston^  from  the  6th  of  July  to  the  29th  of  Septem- 
ber. It  has  been  said,  that  the  plaintiff  was  bound  to  send  it 
direct  from  Havana  to  England  by  some  regular  conveyance, 
and  had  no  right  to  remit  it  to  Boston  for  sale.  I  am  of  a  dif-* 
ferent  opinion.    The  party,  who  receives  a  negotiable  bill,  pay- 

10  Su  Poikhr,  Traite  de  Change^  paH  1,  ek.  5,  art,  149, 15a 

11  Mutlman  vs.  D^EguinOy  2  H,  BU  565. — Goupu  vs.  Harden, 
7  Taunt.  159.— Frw  vs.  Hill,  7  Taunt.  397.— fVe/cT  vs.  JWdkerwn, 
13  Ma98.  R  iSl.--Kyd  on  Bills,  117.— Bay/ey  im  Bills  (Qd  ecfti)  60-* 
CkUly  on  BiUs  (SthtSu.)  20a 
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able  after  sight,  has  a  right  to  sell  it  in  the  market,  where  he  re- 
sides, or  to  send  it  to  any  other  place  for  sale.  He  is  DOt 
bound  personally  to  make  a  remittance  of  it,  or  to  send  it  di- 
rectly to  the  country  on  which  it  is  drawn.  He  is  at  full  liberty 
to  put  it  in  circulation,  or  to  send  it  to  any  other  place  for  sale 
or  remittance ;  and  the  only  limitation  upon  this  right  is,  that 
he  shall  have  it  presented  within  a  reasonable  time,  be  the  con- 
veyance direct  or  indirect.  To  be  sure,  the  usage  of  trade  is  to 
be  consulted  on  this  as  on  other  occasions.  The  holder  of  such 
a  bill  is  not  at  liberty  to  send  it  to  very  remote  places,  wholly 
out  of  the  course  of  trade,  if  there  be  unreasonable  delay  there- 
by in  the  presentment  for  acceptance,  and  thus  to  fix  the  draw- 
er with  an  indefinite  responsibility.  But  on  the  other  hand,  the 
transmission  in  a  direct  trade  is  not  necessary.  No  one  can 
doubt,  that,  by  the  course  of  trade,  many  bills  of  exchange, 
drawn  in  the  Havana  on  England^  are  sent  to  the  United 
States  for  remittance  or  sale.  The  very  testimony  in  this  case 
establishes  this  fact.  It  would  be  a  most  inconvenient  rule  to 
hold,  that  such  a  negotiation  of  bills  was  at  the  sole  peril  of  the 
holder.  I  know  of  no  rule  of  law  reaching  to  such  extent.  la 
my  judgmcmt,  the  remittance  of  the  bill  to  Boston  for  sale  was 
not  a  discharge  of  the  defendants. 

Then  as  to  the  delay.  The  jury  must,  independent  of  the 
asserted  agreement,  look  to  aU  the  circumstances.  If  the  bill 
had  been  presented  before  the  19th  of  August,  when  the  funds 
reached  Williams,  it  would  have  been  protested  for  non-ao- 
ceptance.  That  it  was  in  the  contemplation  of  all  the  parties, 
that  the  bill  should  or  might  be  retarded,  so  as  not  to  reach  the 
drawee  before  the  fund,  is  most  manifest  from  all  the  circum- 
stances of  the  case.  The  whole  arrangement  proceeded  upon 
this  as  an  implied  basis ;  for  otherwise,  in  case  the  bill  were  sold, 
it  would  be  returned  by  the  holder,  with  heavy  damages  against 
the  prior  parties,  since  his  right  of  action  would  be  complete  by 
the  dishoootu*,  and  he  would  not  be  obliged  to  wait  for  the 
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funds.  Now  the  bill  itself  would  not  have  been  paid,  if  it  had 
been  presented  later  than  the  21st  of  August,  for  it  would  not 
have  arrived  at  maturity,  if  presented  at  a  later  period,  before 
JVUliams^s  failure,  which  was  on  the  24th  of  October.  In  reality, 
then,  there  were  but  two  days  for  the  presentment  of  the  bill,  in 
which  acceptance  and  payment  would  have  followed  each  other* 
The  loss,  therefore,  which  has  been  sustained,  cannot  have  arisen 
from  any  want  of  due  presentment,  unless  there  was  an  unrea- 
sonable delay  in  not  remitting  the  bill  before  the  21st  of  August. 
The  evidence  establishes  the  usual  average  time  of  remitting  bills 
from  Havana  to  London^  by  common  conveyances,  to  be  about 
fifty  days ;  and  calculating  this  to  be  the  earliest  period  for  re- 
mittance, where  there  is  no  delay,  the  bill,  if  sent  on  its  passage 
on  the  20th  of  June  would  not  have  reached  London  sooner  than 
the  10th  of  August;  and  supposing  the  remittance  to  Boston 
justifiable,  not  until  the  25th  of  August.  In  this  view  there  can 
scarcely  arise  the  least  doubt,  that  there  was  no  delay  in  not  re- 
mitting the  bill  until  after  the  funds  reached  London.  The  plain- 
tiflT,  having  sent  the  bill  to  Boston  for  sale,  had  a  right  to  some 
time  to  look  out  for  a  purchaser }  and  in  the  uncertainty  of  the 
time  when  the  funds  might  be  expected  to  reach  London^  he 
ought  to  be  allowed,  for  the  benefit  of  all  concerned,  a  liberal 
indulgence  as  to  his  calculations  of  time.  The  only  real  difficul- 
ty is,  whether  the  subsequent  delay  to  the  29th  of  September  was 
not  an  unreasonable  time,  not  because  it  actually  occasioned  the 
loss,  but  because  it  was  a  giving  credit  to  the  drawee,  and  there- 
by putting  the  bill  at  the  risk  of  the  plaintiff,  as  to  the  solvency 
of  the  drawee.  In  coming  to  a  conclusion  u|X)n  this  point,  the 
jury  will  weigh  the  whole  evidence,  and  take  into  consideration 
the  course  of  trade,  and  the  understanding  of  the  parties  in  this 
particular  case.  If  there  has  been  any  act  of  the  defendants, 
or  tlieir  agent,  adopting  the  delay,  or  recognising  their  res[)onsi- 
bility  with  full  knowledge  of  the  delay,  that  would  be  decisive  of 
itself.     But  in  the  absence  of  such  evidence,  it  will  still  be  for 
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them  to  say,  whether  the  delay  be,  upon  all  the  circumstances, 
unreasonable. 

Hitherto  I  have  considered  the  case  as  if  it  were  governed  by 
the  rules  of  the  common  law;  but  as  I  have  before  observed, 
the  case  arose  in  Cuba^  and  in  this,  as  in  other  respects,  it  must 
be  governed  by  the  Spanish  law.  It  has  been  treated,  however, 
as  a  question  not  varied  by  any  thing  peculiar  to  the  law  of 
Spain^  and  therefore  the  Court  has  given  its  opinion  accordingly. 
It  is  most  probable,  that  the  Spanish  law  is  quite  as  indulgent, 
if  not  more  so  than  ours,  to  the  rights  of  the  holder.^ 

If  there  was  any  special  agreement  in  the  case,  beyond  what 
the  other  facts  would  naturally  imply,  it  will,  of  course,  be  con* 
elusive  upon  the  point  now  under  consideration.  The  testimony 
is  in  conOict,  and  it  will  be  for  the  jury  to  decide  upon  the  credit 
to  which  it  is  entitled.  [Here  the  judge  summed  the  facts,  as 
to  the  agreement,  at  large  ;  and  left  them  to  the  jury.] 

The  jury  disagreed  on  the  question  offactSf 
and  by  consent  were  discharged. 

W  See  Potkier's  Tratte  du  Contract  de  Change,  part  1,  ch,5,  §2,  arf. 
143b — Locri^s  Esprit  du  Code  de  Commerce,  2  torn.  t>.  343. — Code  de  Com- 
merce, lib.  1,  tU,  8,  §  11,  art  160,  fyc. 
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A  bill  in  equity  to  enjoin  a  judgment  lies  in  the  Circuit  Court  where  the  judgment  is 
given,  although  the  original  plaintiff  resides  in,  and  is  a  citizen  of,  another  state. 

Such  a  bill  is  not  an  original  suit,  within  the  sense  of  the  11th  section  of  the  judiciary 
actof  1789,  cA.30. 

A  release  to  a  third  person  of  the  right  to  the  land  in  controversy  in  the  original 
suit,  is  not  an  extinguishment  of  the  right  to  maintain  such  a  bill  for  an  injunction 
and  relief,  where  the  equity  is  a  mere  possibility  or  constructive  equitable  trust, 
created  by  the  decree  of  the  Court  of  Equity.  Such  an  equity  is  not  assignable, 
for  it  has  no  existence  but  by  the  decree  of  the  Court,  subsequently  made. 

Such  an  equity  is  not,  in  a  correa  sense,  **  any  rights  title,  or  itUereH  in  tht  land  " 
itself,  so  as  to  pass  by  a  conveyance  with  those  words  of  grant. 

A  judgment  may  be  enjoined  in  part,  and  allowed  to  proceed  for  the  residue. 

A  deed  of  land,  bounding  the  land  *'  beginning  at  a  stalie  and  stones  on  the  west 
bank  of  Penobscot  river  near  a  thorn-bush,  marked  on  four  sides,  ^c  ^c  ;  thence 
to  a  stake  and  stones  on  the  same  bank  of  said  river ;  thence  running  on  the 
western  bank  of  said  river  to  high-water  mark  to  the  first  meniioued  bounds," 
conveys  the  land  only  to  the  high-water  mark  on  the  bank  of  such  river,  and  does 
not  include  the  flats  beiow. 

The  owner  takes  the  bank  as  it  is,  and  may  continue  to  be,  by  alluvion,  or  decrease, 
by  the  flow  of  the  river. 

A  purchased  ninety-nine  hundredths  of  a  tract  of  land  of  one  hundred  acres,  belong, 
ing  to  the  state,  under  a  settler,  and  the  state  granted  the  one  hundred  acres  to  the 
Mttler,  and  the  settler  bad  granted  one  acre  to  B.  Afterwards  A  obtained  frook 
the  state,  with  full  knowledge  of  Ss  title,  a  grant  of  the  whole  land,  the  same 
being  excepted  in  his  own  deed  from  the  settler.  Held,  that  B  was  entitled  in 
equity  to  have  the  one  acre  conveyed  to  him. 

Construction  of  tlie  resolve  of  1801,  in  favour  of  the  inhabitants  of  Bangor,  and  of 
the  authority  of  the  commissioners  appointed  to  adjust  the  same. 

Mistakes  and  fraud  are  equally  relievable  in  equity, 

X  HIS  was  a  bill  in  equity,  brought  to  obtain  an  injunction  and 
general  relief  against  a  judgment  rendered  in  this  Court  at  May 
term,  1 825,  in  favour  of  the  present  defendant,  and  against  the 
present  plaintifis,  for  the  recovery  of  a  moiety  of  certain  parcels 
of  land.  The  original  action  was  a  writ  of  entry  iur  disseisin^ 
upon  a  supposed  disseisin  of  one  William  McGlathry,  under 
whom  the  plaintifls  derived  title  as  tenants  of  the  freehold.  The 
substance  of  the  bill  was  as  follows : 

"  That  a  verdict  and  judgment  were  rendered  in  this  Court, 
May  term,  a  1825,  on  a  writ  of  entry,  on  the  disseisin  of  one 
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tVUliam  McGlathry^  brought  by  the  defendant  against  the  plain- 
tiffs for  an  undivided  moiety  of  a  parcel  of  land  in  the  town  of 
Bangor.  A  part  of  the  land,  demanded  in  that  suit,  was  dis- 
claimed, and  the  residue  defended  : 

That  before  the  disseisin  by  McGlathryj  and  before  January 
1,  1784,  one  James  Budge  was  an  inhabitant  of  the  town  of 
Bangor  in  Maine,  and  a  settler  on  100  acres  of  land,  holding, 
claiming,  and  residing  upon  it  as  an  estate  in  fee  simple  : 

That,  April  19,  1798,  for  the  consideration  of  $^100,  Budge 
conveyed  the  whole  of  the  land  described  in  the  writ  of  entry, 
including  the  parcel  defended,  as  before  mentioned,  by  deed  of 
bargain  and  sale,  recorded  May  7,  1798,  to  William  JVPQlathry 
to  hold  in  fee ;  that  McGlaihry  thereupon  entered  under  his 
deed,  and  held  and  made  improvecnents  on  the  land  till  Jan.  10, 
1807,  and  on  that  day,  for  the  consideration  of  $450,  by  deed 
of  bargain  and  sale,  conveyed  that  part  of  the  said  demanded 
premises,  which  in  the  plea  was  defended,  to  David  Coffin  and 
Richard  Pike,  who  entered  and  improved ;  that  Coffin  released 
to  Pike,  and,  June  14,  1820,  Pike  sold  to  John  Dunlap,  who 
died  seised  and  possessed,  July  30,  1824,  having  devised  the 
premises  to  the  plaintiffs,  his  only  children  and  heirs,  who  entered 
under  the  devise,  and  held  and  improved  the  premises  till  evicted 
by  the  judgment : 

That  after  the  purchase  by  McGlaihry,  March  13,  1799, 
Budge  sold  by  deed  to  John  Peck  the  hundred  acres  of  land  be- 
fore mentioned,  except  the  said  demanded  acre  sold  to  McGla- 
ihry ;  same  day  Peck  sold  to  Daniel  Wild  widi  the  same  ex- 
ception. March  3,  1801,  Wild  sold  an  undivided  moiety  to 
Sietson,  same  exception : 

That  the  land,  excepted  in  the  above  conveyances,  is  the 
same,  whereof  a  moiety  is  demanded  in  Sieison^s  suit  before 
mendoned  : 

That,  at  the  several  times  when  Budge  conveyed  to  McGla- 
ihry and  to  Peck,  all  the  legal  estate  in  the  land  watt  vested  in, 
and  held  by,  the  state  of  Massaehuseiis : 
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That,  March  5,  1801,  the  legislature  o[  Massachiisetts  passed 
a  resolve,  declaring,  that  all  the  settlers  in  the  town  of  Bangor 
and  their  legal  rbpresentatives,  who  actually  setded  before  the 
first  day  of  January,  1784,  should  be  entitled  to  a  deed  of  their 
respective  lots  of  100  acres  each,  by  paying  into  the  state  trea- 
sury $8-45 ;  and  the  committee  of  said  state,  for  the  sale  of 
eastern  lands,  were,  among  other  things,  by  the  resolve,  directed 
to  cause  the  several  lots  of  land  in  Bangor  to  be  surveyed  and 
run  out,  by  a  surveyor  by  them  to  be  appointed,  to  each  settler 
respectively ;  his  doings  to  be  returned  to  the  committee  by  the 
first  day  of  November  then  next ;  six  months  allowed  to  each 
setder  after  the  return  of  the  survey,  to  pay  for  their  lands  : 

That  the  committee  appointed  Park  Holland  a  surveyor  un- 
der the  resolve ;  that  he  performed  the  service,  and  made  his 
return  of  the  before  mentioned  hundred  acres  of  land,  in  the  words 
and  figures,  or  to  the  purport  and  eflfect  following  :  '  I  the  sub- 
scriber, being  appointed  by  the  committee  for  the  sale  of  eastern 
lands,  agreeably  to  a  resolve  of  the  General  Court,  passed 
March  5,  1801,  for  the  purpose  of  confirming  the  settlers  in  the 
town  of  Bangor^  in  the  county  of  Hancock^  the  lots  of  land  on 
which  they  have  settled  respectively,  do  hereby  certify,  that  I 
have  laid  out  by  metes  and  bounds,  conformably  to  said  resolve, 
to  Robert  Lapuk  and  others,  assignees  of  James  Budge^  one 
hundred  acres  of  land  in  said  town  otBangor^  butted  and  bound- 
ed as  follows,  viz.  beginning  at  a  stump  with  stones  about  it 
standing  on  the  bank  of  the  river,  being  the  southwest  corner  of 
lot  No.  12,  and  from  thence  nordi  seven  degrees,  west  sixty 
rods  to  a  pine  stump  marked ;  thence  north  two  fhundred  and 
thirty-one  rods  to  a  stake  marked  ;  thence  west  fifty-sevea  rods 
to  a  fir  tree  marked ;  thence  south  about  two  hundred  and  twen- 
seven  rods  to  a  stake  standing  in  the  county  road,  one  rod  east 
of  an  oak  stump,  in  said  road ;  thence  west  four  rods  to  the 
stream ;  thence  on  said  stream,  on  the  bank  thereof  and  on  the 
bank  of  Penobscot  river,  to  the  first  bounds ;  which  lot  was  taken 
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up  and  setded  upon  before  the  first  day  of  January,  1784|  the 
same  being  lot  No.  11,  on  a  plan  made  and  subscribed  by  me, 
dated  the  30th  day  of  November,  1801. 

Park  Holland,  Surveyor.^ 

That  the  tract,  described  in  die  survey,  contains  the  acre  con- 
veyed from  Budge  to  McGlaihry,  and  the  parcel  demanded  in 
Stetsofi^s  suit,  which  came  from  Budge  through  McGlathry  by 
purchase,  to  the  plaintiffi,  as  before  stated,  which  defendant  in 
equity  ought  to  have  permitted  them  to  enjoy,  but  seeks  to  en- 
force and  execute  the  judgment.  Plaintifis  offer  to  bring  into 
Court  and  pay  defendants  the  costs  of  his  suit  at  law. 

But  so  it  is,  that  defendant  having  no  right  to  the  premises 
he  demanded,  as  a  settler  or  assignee,  or  legal  representative  of 
a  settler,  combining,  &c.  pretends  he  comes  witliin  the  descrip- 
tion of  persons  provided  for  in  the  resolve,  and  had  a  prior  right ; 
the  contrary  is  charged ;  pretends  he  purchased  without  notice 
of  McGlathry' s  equitable  estate,  and  those  claiming  under  him, 
for  an  adequate  consideration ;  notice  charged ;  pretends  Mc 
Gkttkry  delayed  beyond  six  months  from  surveyor's  return  to 
pay  for  the  land  ;  charge,  that  defendant  fraudulendy  prevented 
him  from  obtaining  his  land  by  obtaining  a  deed  for  himself 
in  four  months ;  that  he  falsely  alleged  to  the  land  commit- 
tee, that  McGlathry  was  not  the  assignee  or  legal  representa- 
tive of  Budge  of  the  land  demanded  by  defendant,  but  that  him- 
self and  confederates  were  the  assignees  thereof,  and  as  such  had 
a  right  to  a  deed  of  the  same : 

That  by  means  of  his  false  affirmation,  he  obtained  a  deed  of 
the  premises  from  the  committee  for  the  sale  of  eastern  lands, 
and  on  the  trial  of  his  action  aforesaid,  adduced  in  evidence  the 
aforesaid  resolve  and  survey,  and  the  deed  obtained  by  his  false 
representations,  and  adduced  no  other  material  evidence,  at  the 
trial. 

Prays,  that  defendant  may  disclose  whether  Budge  was,  or 
was  reputed  to  be,  an  inhabitant  of  BangoTy  and  was  a  settler 


MAY  TERM,  1827.  363 


Dun  lap  et  al  in  Equity  vs.  Stetson. 


on  the  aforesaid  100  acres  of  land,  before  Jan.  1, 1784 ;  whether 
Park  Holland  surveyed  and  returned  his  survey,  and  when ; 
whether  Stetson  received  a  deed,  of  the  premises  he  demandedi 
from  James  Budge,  or  aoy  one  claiming  through  or  under  him  or 
his  assigns,  reciting  or  expressing,  that  the  said  demanded  prem<- 
ises  had  been  sold  by  Budge  to  McGlaihry,  and  what  is  the  lan- 
guage of  such  deed,  and  the  exception  therein,  in  favour  of  Mc 
Glathry  ;  whether,  March  2,  1802,  McGlathry  was  in  possession 
of  the  premises,  or  any  part,  by  himself  or  agent ;  whether  de- 
fendant, while  McGlathry  was  in  possession,  obtained  a  deed,  of 
the  land  committee,  of  the  demanded  premises,  in  virtue  or  by 
reason  of  the  original  settlement  of  James  Budge,  as  a  setder 
thereon,  before  Jan.  1,  1784,  or  any  conveyance  thereof  by  him, 
or  any  person  holding  under  him  or  his  assignees ;  whether  he 
paid  for  the  demanded  premises  ;  whether  he  represented  him- 
self or  confederates,  to  the  land  committee,  to  be  the  legal  repre- 
sentatives, or  to  have  a  good  right  to  receive  a  deed  of  the 
demanded  premises,  conveying  the  title  of  the  state  therein ;  what 
pretences  he  did  make,  whereby  he  procured  a  deed  thereof} 
and  whether  the  said  resolve,  survey,  and  deed,  by  him  obtained 
of  the  committee,  were  the  only  evidence  given  in  support  of  his 
tide  on  the  trial  of  his  action ;  whether  that  part  of  the  premises 
demanded,  which  is  described  in  the  plaintiff's  plea,  ever  was,  or 
now  is,  of  a  greater  value  than  $500,  and  of  what  value  the  same 
was  and  now  is. 

Prays  an  injunction  and  other  relief," 

A  plea  to  the  jurisdiction  of  the  Court  was  put  in  by  the  de- 
fendant, stating, 

<<  That  he  was  a  citizen  of  the  state  of  Massachusetts,  and 
resident  at  Dorchester  in  said  state ;  and  that  the  subpoena,  in 
this  case,  was  served  on  him  within  the  district  of  Massachusetts^ 
and  that  the  jurisdiction  of  this  cause  belonged,  and  of  right  ac- 
crued, to  the  Circuit  Court,  holden  within  and  for  the  district  of 
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Massachusetts^  and  not  to  the  Circuit  Ck>urt,  holden  within  and 
for  the  district  of  JIfatne." 

The  answer  was  in  substance  as  follows  : 

"Insisting  on  the  plea  to  the  jurisdiction,  and  alleging  and 
shoiring,  that  since  the  rendition  of  the  judgment  in  the  bill  men- 
tioned, and  before  the  filing  of  the  biU,  the  said  DurJapSj  by  their 
deed  of  bargain  and  sale  and  release,  duly  executed,  had,  sold, 
and  conveyed,  all  their  interest  in  the  demanded  premises,  to  one 
Richard  Pike^  of  JSreufbun/partf  in  the  commonwealth  oiMassa- 
chusetiSf  a  citizen  thereof;  that,  at  the  time  of  filing  the  bill,  he 
was,  ever  since  has  been,  and  is,  sole  party  plaintiff  in  interest 
in  the  subject  matter  of  this  suit,  of  which  fact  defendant,  at  the 
time  of  filing  his  plea,  had  no  knowledge,  says, 

That  defendant  never  was  resident,  nor  to  his  knowledge  with- 
in the  town  of  Bangor,  till  after  the  committee's  deed  to  him  and 
others,  March  2,  1802 ;  seldom  there  till  about  the  year  18J6 ; 
once  absent  five  years  in  succession ;  knows  nothing  of  original 
settlement  of  the  land  by  Budge^  or  circumstances  relating  there* 
to,  except  what  he  heard  from  Budge  and  others ;  has  been  in- 
formed and  believes,  that  Budge  was  an  inhabitant  of  ^ang*or, 
and  a  settler  on  the  land,  in  the  year  1784  ;  that  he  lived  on  it 
before  Jan.  1,  1784,  with  one  John  Smart,  his  brother-in-law. 
Defendant  did  believe  Budge  was  a  settler  before  Jan.  1,  1784, 
but  after  the  deed  from  the  committee,  went  to  Bangor,  and  was 
then  first  informed^  that  John  Smart  was  considered  the  original 
setder ;  that  m  April,  1784,  Smart  conveyed  to  Budge  and  re- 
moved, leaving  him  in  possession. 

Has  been  informed  and  believes,  that,  while  living  on  the  land^ 
Budge,  for  a  valuable  consideration,  by  deed  of  mortgage,  con- 
veyed the  land  to  Robert  Treat  and  James  Crinn,  to  hold  in  fee 
as  security  for  a  certain  sum  of  money  due  from  him  to  them. 

That  afterwards,  April  12,  1794,  Budge  mortgaged  land  for 
£272.  6s.  Od.  to  John  Lee.  Sept.  Term,  1798,  Lee  recovered 
judgment  for  possession,  and  entered  in  virtue  of  a  writ  of  pos- 
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session,  Dec.  18,  same  year.  Premises  redeemable  by  law  in 
three  years. 

That,  March  13,  1799,  Budge  sold  his  land  to  John  Peck  for 
the  consideration  of  j(3000,  described  as  follows,  viz.  ^  a  certain 
tract  or  parcel  of  land  on  the  Condeskeig  point,  known  by  the 
name  of  Budgets  farm;  containing  one  hundred  acres,  which  is 
bounded  as  follows ;  beginning  on  the  east  comer  of  Penobscot 
river ;  from  thence  running  north  one  mile  adjoining  the  land  for- 
merly owned  by  Francis  Rogers^  deceased ;  thence  west  fifty 
rods  on  the  land  belonging  to  the  Commonwealth ;  thence  south 
to  the  Condeskdg;  thence  on  the  land  owned  by  one  JEfarZot^^ ; 
from  thence  down  the  Candeskeig  stream  to  Penobscot  river; 
and  from  thence  up  the  said  Penobscot  river  to  the  place  of  be- 
ginning ;  meaning  to  contain  one  hundred  acres,  excepting  one 
acre  sold  to  fVUliam  McGlaihry^  as  by  his  deed,  dated  the  19th 
day  of  April,  A.  D.  1798,  recorded  libro  5,  folio  354,  subject, 
however,  to  a  certain  balance  due  on  a  bond  of  mortgage  given 
by  me  to  John  LeCy  for  £372,  in  April,  1794,  on  which  bond 
there  is  indorsed  $678*03,  as  will  appear  by  the  said  bond  to 
the  said  Lee,  and  his  account,  settled  5th  June,  1798,  including 
a  dwelling-house,  barn,  store,  and  all  other  buildings  thereon 
standing  or  in  any  wise  appertaining ; '  to  have  and  to  hold  in  fee 
with  covenants  of  seisin  in  fee,  freedom  from  incumbrance  and 
general  warranty. 

That,  March  23,  1799,  Peck  conveyed  to  Daniel  WUd  the 
same  land,  with  the  same  exception  of  the  acre  sold  to  McGhr 
thry  ;  Nov.  21,  1800,  Wild  sold  one  undivided  half  of  the  same 
premises,  with  tlie  same  exception,  to  Robert  Lapish  and  Zor 
dock  French,  and  the  other  moiety  to  the  defendant,  with  the  same 
exception,  and  by  the  same  boundaries  as  in  the  deed  of  March 
13,  1799,  from  Budge  to  Pecky  before  recited. 

That,  before  April  19,  1798,  as  Budge,  in  his  life-time,  told 
defendant,  McGlathry  was  his  creditor  in  a  large  amount ;  un- 
able to  pay  him ;  was  threatened  with  an  arrest  and  imprison*^ 
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ment ;  to  avoid  which,  without  coDsideratioQ  be  executed  the 
deed  of  April  19,  1798,  to  McGlathry  of  an  acre  of  upland, 
but  not  including,  as  defendant  avers,  the  flats,  or  land  below  high- 
water  mark ;  admits,  part  of  the  premises,  defended  bj  plainuffii 
in  the  writ  of  entry,  is  contained  in  the  deed  to  McGlathry^ 
which,  in  that  deed,  was  bounded  as  follows,  viz,  '  beginning  at 
e  stake  on  the  west  bank  of  Penobscot  river,  near  a  thorn-bush 
marked  on  four  sides,  running  north  eleven  rods  to  a  stake  and 
stones ;  thence  southerly  to  a  stake  and  stones  a  comer ;  thence 
south  nine  rods  to  a  stake  and  stones  on  the  same  bank  of  the 
same  river ;  thence  running  on  the  western  bank  of  said  river  to 
high»water  mark  sixteen  rods,  to  the  first  mentioned  bounds,  with 
all  the  privileges  of  water  and  landing  to  the  same  belonging.' 

That,  according  to  defendant's  knowledge  or  belief,  McQla' 
ihry  never  entered  into  the  acre  of  land,  nor  caused  fences  or  im- 
provements to  be  made,  nor  exercised  any  acts  of  ownership, 
till  long  after  March  2,  1802,  but  sufiered  it  to  lie  waste  till  about 
the  year  1805,  when  defendant  found  one  WUderln  possesaon 
c^  a  piece  of  land  near  the  demanded  premises,  which  he  claim* 
ed  under  McGlathry;  that  defendant  and  other  owners  were  de* 
mrous  of  promoting  setdements,  and  willing  to  give  Wilder  the 
piece  of  land  he  possessed  if  he  would  live  there ;  that  the  land 
was  of  little  value  at  that  time,  and  therefore  they  did  not  re- 
move Wilder  therefrom : 

That,  June  5,  1801,  Lapish,  to  protect  the  tide  of  himself 
and  defendant,  and  Frenchj  as  assignees  of  Peck^  and  to  pre- 
vent John  Lee  from  holding  the  land  by  his  mortgage,  obtained 
of  him,  for  a  valuable  consideration,  a  conveyance  of  the  mort- 
gage, and  all  his  tide  under  it;  and  October  19,  1801,  Lapishj 
by  defendant's  procurement,  executed  a  deed  of  release,  intend- 
ed to  operate  to  the  sole  benefit  of  Lapith,  French,  and  Stetson, 
as  assignees  of  Peck. 

That,  prior  to  Oct.  5,  1803,  Peck,  to  protect  the  same  tide 
f^gaihst  Ginn  and  TVeat,  as  mortgagees,  for  a  valuable  consider- 
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atioD,  obtained  Treat^s  release  of  bis  rigbt,  and  from  CUnn  a  release 
of  bis  rigbt,  to  the  use  and  benefit  of  Lapisky  Frenehj  and  Stetson. 

Insists  tbat  Peck  procured  the  releases  of  the  mortgage  to 
Treat  and  Crtnn,  and  assisted  in  obtaining  a  release  of  the  mort- 
gage to  Lee,  in  pursuance  of  an  agreement  at  the  time  of  the 
sale  by  Peck^  for  the  benefit  of  his  grantees :  That,  at  the  date 
of  the  releases^  Budge  was  insolvent,  and  unable  to  discharge 
the  mortgages,  and  the  releases  were  obtained  to  secure  the  tide 
ofLapishj  Frenchj  and  Stetson,  and  not  that  of  McGlaihry,  or 
any  holding  under  him.  Insists  further,  that  the  releases  of  Lee^ 
and  of  Treat  and  Grtnn,  are  a  bar  to  this  suit : 

That  about  Nov.  1,  1800,  and  until  after  March  2,  1802, 
Lapish  was  a  setder,  and  actually  resided  on  the  100  acres, 
claiming  as  tenant  in  common  with  French,  and  Wild,  and  Stet^ 
son,  respectively,  the  tide  being  then  in  the  state  of  Massackur 
setts: 

That  be&re  March  1,  1801,  many  lands,  belonging  to  Massa^ 
chusetts,  were  occupied  by  actual  settlers ;  that  they  became  the 
objects  of  ^tate  bounty ;  that  to  designate  them,  a  resolve  was 
passed,  June  25,  1789,  providing,  that  the  term,  ^  settler,'  should 
be  construed  to  extend  to  such  persons  only,  as,  before  Jan.  1, 
1784,  went  upon  some  lot  or  tract  of  the  land  of  said  Common* 
wealth,  for  the  purpose  of  clearing  and  cultivating  the  same,  and 
making  it  the  place  of  his  setded  abode,  and  actually  resided  on 
such  lot  by  himself,  or  some  person  under  him,  before  said  time^ 
and  cleared  it  for  mowing  and  tillage,  at  least  one  acre  of  land, 
and  built  a  dwelling-bouse  thereon,  and  sdll  continued,  at  the 
passage  of  said  resolve,  to  reside  on  the  same : 

That,  March  5,  1801,  a  resolve  passed,  confirming  all  actual 
settlers  in  the  town  of  jBaTig'or,  before  Jan.  1,  1784,  and  their 
legal  representatives,  and  authorizing  a  deed  of  100  acres  of 
land  to  be  given  to  each  settler  by  the  committee  for  the  sale  of 
eastern  lands,  on  the  payment  of  eight  dollars  and  forty-five  cents ; 
the  lots  to  be  fiorst  set  out  by  metes  and  bounds,  by  a  surveyor 
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appointed  by  the  committee;  his  retura  to  be  made  by  Nov.  1, 
1801,  and  each  settler  to  have  six  months^  after  the  surveyor's 
return,  to  pay  for  the  land : 

That,  in  divers  cases,  a  legal  construction  has  been  put  upon 
the  resolve,  and  the  powers  vested  in  the  committee,  by  the  Su- 
preme Court  of  MassachusetiSj  who  adjudged  the  grant  to  set- 
tlers to  be  an  act  of  bounty,  and  that  the  committee  were  the 
sole  judges  to  determine  the  objects  of  that  bounty,  whose  deci- 
sion was  conclusive,  and  not  subject  to  subsequent  revision  or 
control ;  that  many  tides  in  this  state  are  held  by  this  tenure,  the 
people  of  the  state  not  doubting  the  validity  of  such  tides,  either 
in  law  or  equity : 

That  Park  Holland  was  appointed  surveyor,  and  made  his 
return  of  the  survey,  Nov.  SO,  1801 ;  survey  made  at  the  ex- 
pense of  LajpisA,  Frenchf  and  Steisorif  and  his  certificate  as  stated 
in  the  bill ;  that  in  January,  1802^  defendant  exhibited  his  deed 
from  Wild  J  with  the  exception  ol  McGlathnfi  lot,  to  the  com- 
mittee, and  requested  a  deed : 

That  one  Jiathanid  Harlow^  a  setder  on  an  adjoining  lot,  hav- 
ing disputed  the  defendant's  tide,  the  committee  took  time  to  advise 
on  the  subject,  and  as  defendant  believes,  referred  the  subject  to 
learned  counsel,  and  after  a  hearing,  on  March  2,  1802,  deter- 
mined, that  defendant,  LapuA,  and  French^  were  the  legal  re- 
presentatives of  Budge,  and  gave  them  a  deed  of  the  100  acres, 
setded  on  by  Budge,  including  the  McGhxthry  acre,  one  fourth 
to  Lapish,  one  fourth  \x>  French,  and  one  twelfth  to  defendant; 
under  which  they  entered,  and  quiedy  enjoyed  the  whole,  till  the 
year  1805,  when  lAjJce  Wilder  had  possession  of  part  of  the  lot; 
but  defendant  cannot  answer  with  certainty,  whether  he  held  a 
part  of  the  McGldtkry  acre  or  not : 

That,  at  the  time  of  defendant's  pturchase,  and  long  after,  it 
was  for  the  interest  of  defendant  and  his  co-tenants  to  encourage 
setders,  and  they  permitted  them  to  go  upon  their  lands,  and  erect 
buildmgs,  and  occupy,  at  low  rents  in  some  instances,  and  with- 
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out  rent  in  others,  and  defendant  supposes  some  persons  might 
have  occupied  some  part  of  the  McGlathry  acre  ;  but  defendant, 
at  that  time,  made  no  distmction  in  his  own  mind  between  that 
acre  and  any  other  part  of  the  whole  lot ;  and  does  not  know 
whether  any  part  of  the  acre  was  so  occupied  till  Wilder  occu- 
pied. And  defendant  avers,  it  is  not  his  intention  to  deprive  the 
occupants  of  their  buildings  or  improvements,  but  that  he  has  been 
always  willing  to  pay  them  the  value,  and  has  accordingly  paid  di- 
vers occupants,  on  their  yielding  quiet  possession : 

That  the  land  demanded  is  not  wholly  included  in  the  deed 
from  Budge  to  McGlathry ^  but  the  part  below  high-water  mark 
is  excluded,  and  the  bill  does  not  show  a  right  to  the  same  in 
law  or  equity,  or  a  reason  why  defendant  ought  not  to  have  exe- 
cution of  that  part : 

And  as  to  the  matters  particularly  interrogated  in  the  bill,  ac- 
cording to  defendant's  belief,  McGlathry  was  not  in  possession 
by  himself,  agent,  attorney,  or  tenant,  of  any  part  of  the  acre. 
The  deed  of  the  state  of  Massachusetts  to  defendant  and  co-ten- 
ants was  made  to  them  as  the  true  and  proper  assignees  of 
BudgCf  within  the  meaning  of  the  resolve ;  and  defendant  be- 
lieves McGlathry  was  not  in  possession  before,  or  at  the  time 
the  deed  was  executed  by  the  committee  : 

That  defendant  represented  all  things  truly  to  the  committee, 
and  the  existence  of  all  the  deeds  before  mentioned,  as  far  as 
the  same  were  within  his  knowledge,  and  particularly  the  deed 
containing  the  exception  of  the  McGlathry  acre,  and  that  he  sup- 
pressed nothing  and  misrepresented  nothing,  as  he  believes ;  that 
at  no  time  did  he  use  any  pretence,  art,  or  deceit,  to  procure  the 
deed,  nor  did  any  other  person  to  his  knowledge,  but  in  all  things 
conducted  himself  uprightly : 

That,  at  the  trial  of  the  suit  at  law  against  the  said  John 
Dunlap  and  others,  he  adduced  in  evidence  the  resolve  of  March 
5, 1801,  the  surveyor's  return,  and  the  deed  from  the  committee, 
upon  which  evidence  abne  the  legal  tide  was  found  in  de- 
fendant." 
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Story  J.  I  do  not  think  it  necessary  to  go  over  the  pleadings 
at  large  in  this  case,  but  shall  content  myself  with  an  expoatioa 
of  those  facts  only,  which  bear  upon  the  main  points  suggested 
at  the  argument. 

The  first  point  raised  is,  whether  the  suit  itself  can  be  main- 
tained, the  defendant  being  a  citizen  of  Massachuietts^  and  not 
resident  in  Maine,  and  the  subpoena  having  been  served  upon 
him  in  the  state  of  Massachusetts.  The  exception  has  been  taken 
by  way  of  plea  to  the  jurisdiction,  and  has  also  been  relied  on 
in  the  answer,  and  must  of  course  now  be  disposed  of,  before  we 
can  enter  upon  the  merits.  The  judiciary  act  of  1789,  ch,  20, 
^11,  has  declared,  "that  no  civil  suit  shall  be  brought  before 
either  of  the  said  Courts  [of  the  United  States']  against  an  in- 
habitant of  the  United  States,  by  any  original  process,  in  any  other 
district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall 
be  found  at  the  time  of  serving  the  writ."  This  has  always  been 
deemed  a  personal  privilege  of  the  party  defendant,  introduced 
for  his  benefit,  and  which  he  is  at  liberty  to  waive,  and  not, 
stricdj  speaking,  a  question  of  the  jurisdiction  of  the  Court 
But  the  defendant  has  chosen,  on  tins  occasion,  to  take  the 
objection  in  due  season }  and  the  question  b,  whether  the  pres- 
ent suit  is  such  an  original  process  as  is  contemplated  by  the  act 
I  believe,  the  general,  if  not  the  universal,  practice  has  been,  to 
consider  bills  of  injunction  upon  judgments  in  the  Circuit  Courts 
of  the  United  States,  not  as  original,  but  as  auxiliary  and  depen- 
dent suits,  and  properly  sustainable  in  diat  Court  which  gave  the 
original  judgment,  and  has  it  completely  under  its  control.  The 
Court  itself  possesses  a  power  over  its  own  judgments  by  staying 
execution  thereon ;  and  it  would  be  very  inconvenient  if  it  did 
not  possess  the  means  of  rendering  such  further  redress,  as  equity 
and  good  conscience  required.  Although  a  Circuit  Court  in 
another  district  might  act  in  personam  upon  the  party,  and  so  far 
grant  an  equitable  relief,  the  suit  could  not  be  effectual  to  bind 
the  Circuit  (k)un  in  which  the  judgment  was  rendered.     And  it 


MAY  TERM,  1827.  361 


Dunlap  et  al»  io  Equity  v«.  Stetson. 


is  easy  to  perceive,  that  many  embarrassments,  as  well  to  the 
remedy,  as  to  the  title  under  the  judgment,  might  arise  from  tliis 
conflict  and  separation  of  jurisdictions.  And  if  the  party  obtain- 
ing the  judgment  should,  in  the  mean  time,  become  a  citizen  of 
tlie  same  state,  as  the  other  party,  there  would,  in  many  cases, 
be  an  entire  failure  of  all  equitable  relief,  contrary  to  the  plainest 
principles  of  justice.  Considerations  of  this  sort  have,  as  I  am  in- 
formed, satisfied  the  minds  of  some  of  the  most  enlightened  judges, 
that  the  act  of  Congress  never  was  intended  to  apply  to  bills  for  re- 
lief upon  judgments  rendered  in  the  Circuit  Courts.  They  are 
deemed  to  be,  not  original  suits,  but  branches  growing  out  of  the 
original  suits,  and  dependent  upon  them,  and  very  much  in  their 
nature,  like  those  hearings  in  equity  authorized  by  our  laws,  in 
cases  of  the  confession  of  forfeiture  upon  the  penalties  of  bonds, 
mortgages,  and  other  agreements,  with  collateral  conditions. 
There  has  always  appeared  to  me  to  be  great  weight  in  this  rea- 
soning ;  and  I  should  not  hesitate  to  follow  it,  unless  some  stub- 
born authority  stood  in  my  way.  I  know  of  no  such  authority. 
On  the  contrary,  the  case  oi  Logan  vs.  Patrick  (5  Cranch^  288), 
if  it  did  not  decide  the  very  point,  has  never  been  construed, 
as  questioning  it.  The  form  of  the  certificate  in  the  cause  was 
(apparently  in  answer  to  the  first  question  put),  "  that  the  said 
Circuit  Court  can  entertain  jurisdiction  of  the  cause.'' 

A  second  point  is,  that  the  present  suit  is  not  maintainable,  be- 
cause, since  the  rendition  of  the  judgment,  and  before  the  filing 
of  the  biU,  the  plaintifis  sold  and  released  to  one  Richard  Pike  all 
their  right  and  tide  to  the  land  in  controversy.  In  fact,  the  land 
was  originally  purchased  of  Pike  by  the  ancestor  of  the  plaintifiTs, 
from  whom  they  derived  their  tide,  under  a  deed  of  general  war- 
ranty. The  argument  is,  that  Pike  is  now  the  real  plaintiff  in 
interest,  and  being  a  citizen  of  Massachusetts^  he  could  not  now 
maintain  any  bill  in  equity  in  the  Circuit  Court  against  the  de- 
fendant, who  is  a  citizen  of  the  same  state.  If  this  be  so,  there 
is  an  extinguishment  of  all  remedy  in  equity,  in  respect  both  to 
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Pike  and  the  present  plamtiffi  upon  the  judgment,  for  there  is  no 
state  Court  of  Chancerj,  to  which  the  parties  can  apply.  There 
is  another  difficulty  not  adverted  to  at  the  argument,  and  that  is 
founded  on  the  11th  section  of  the  judiciary  act  of  1789,  cL  20, 
which  provides,  that  no  District  or  Circuit  Court  shall  have  *^cc^- 
nizance  of  any  suit  to  recover  the  contents  of  any  promissoiy 
note  or  other  chose  in  action  in  favour  of  an  assignee,  unless 
such  suit  might  have  been  prosecuted  in  such  Court  to  recover 
the  said  contents,  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange."  Now,  upon  the  ground  as- 
sumed by  the  defendant,  the  present  plaintifi  could  not  maintain 
an  injunction  bill  in  this  district  to  this  judgment ;  and  suppoang 
the  conveyance  to  Pike  to  operate  as  an  assignment  of  their 
rights,  the  latter  also  would  be  precluded  irom  the  same  resort 
These  are  inconveniences,  which  cannot  escape  the  most  super- 
ficial observation.  They  furnish  no  reason  for  assuming  jurisdic- 
tion, where  it  is  not  given ;  but  they  furnish  some  reason  against 
the  extension  of  general  words  to  cases,  which,  it  is  not  easy  to 
believe,  could  have  been  within  the  legislative  intention. 

But  it  is  not  necessary  to  rest  this  question  on  any  considera- 
dons  of  this  nature.  The  judgment  in  the  writ  of  entry  was  a 
conclusive  bar  to  the  tide  of  the  plaindffi,  so  far  as  it  was  of  a 
legal  nature.  It  was  a  complete  recognition  of  the  defendant's 
right  of  recovery,  and  an  extinguishment  j>ni  tanto  of  the  plain- 
tiff's tide.  It  was  not  necessary  to  perfect  the  dde  of  the  de- 
fendant, that  he  should  have  been  put  into  possession  of  the  land 
by  a  writ  of  seisin.  He  might  enter  into  possession  without 
any  such  execution,  for  his  tide  was  complete  by  the  judgment 
So  are  the  authorities  recognised  by  our  own  Courts.^  This 
being  so,  there  is  no  pretence  to  say,  that  the  deed  to  Pike  did 
or  could  convey  any  legal  estate  to  him  against  the  defendant  It 
was  as  litde  competent  to  pass  any  equitable  estate  in  the  pre- 

^Com.D^.  ExecuHon^JL  h^McMU  vs.  BrtghL  4  Jtfow. it  282.— 
GiJheH  vs.  J5e»,  15  JtfoM.  JR.  44— Cb.  JMff.  34,  h. 
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mises ;  for  in  a  correct  sense  the  plaintiffi  had  no  such  estate. 
If  the  plaintiffi  are  entitled  to  any  redress  upon  the  present  bill 
(and  the  circumstances  therem  stated  constitute  their  whole  equi- 
tj)j  it  is  most  obvious,  that  it  is  not  because  they  possess  any 
equitable  estate  in  the  land,  but  because  they  possess  an  equitable 
claim  upon  the  defendant,  personally,  for  relief.  This  is  not  the 
case  of  an  express  or  implied  trust,  created  or  admitted  by  the 
parties  themselves.  It  is  a  naked  equity,  which  is  set  up  upon 
the  ground  of  a  constructive  trust  created  by  a  Court  of  Chan- 
cery, because  there  has  been  some  mistake,  or  fraud,  or  acci- 
dent, or  other  claim,  acting  upon  the  conscience  of  the  party. 
Until  the  equity  has  been  established  by  the  decree  of  a  Court 
of  Equity,  it  has  no  positive  existence.  It  is  the  creature  of  the 
Court  itself.^  Now,  admitting  that  choses  in  action,  and  even 
possibilities  of  interest,  are  in  general  assignable  in  equity,'  it 
would  be  difficult  to  establish,  that  such  a  mere  naked  possibility 
of  equity,  as  this,  is  assignable,  or  would  be  recognised  and  en- 
forced in  a  Court  of  Equity  in  a  suit  by  the  assignee.  The 
cases  of  Jacobsan  vs.  WSliams  (3  P.  W%U.  383,  385),  and 
Spragg  vs.  Binkes  (5  Fez.  jr.  583),  admonish  us,  that  Courts 
of  Equity  entertain  some  reserves  on  this  subject }  and  without 
a  positive  authority  in  its  favour,  I  should  feel  no  inclination  to 
sustain  it  Nothing  approaching  to  such  an  authority  can,  as 
far  as  my  researches  extend,  be  found.^  I  cannot  perceive 
how  the  assignee  of  such  a  constructive  trust,  or  naked  equity,  as 
is  here  set  up,  could  sustain  a  bill  to  enjoin  the  judgment.  And 
if  he  could,  it  would  not  necessarily  follow,  that  it  might  not  also  be 
maintainable  in  the  name  of  the  plaintiffs  for  the  benefit  of  the 
assignee.    But  the  deed  to  Pike  contains  no  such  assignment. 

9  Bract  vs.  Duehess  of  Martborougk,  3  P.  W.  49L~Brotm  vs.  OU- 
man^  1  Jlfa«on,  191. 

S  Thatnaa  vs.  Fneman^  2  Fern.  563,  and  Raithby^a  JVbfe. — Wind  vs. 
Jtkyl,  1  P.  Wm.  bTL'-'Higden  vs.  WiUianmn,  3  P.  Will.  139. 

^  Set  BMnaon  vs.  JtfcDcmaU,  5  JIf.  ^ Sdio.TSB. 
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It  is  a  mere  conveyance  and  release  of  all  the  '^  right,  title,  and 
interest  [of  the  plaintiffs]  in  and  to  the  lots  of  landf^*  Sec.  free 
from  the  claims  of  all  persons,  claiming  by,  through,  or  under 
them.  Now,  this  naked  equity  constitutes  no  right,  tide,  or  in- 
terest in  the  land  itself.  A  judgment  creditor  has  a  lien  on  the 
land  of  his  debtor ;  but  it  is  neither  jus  in  re,  nor  jus  ad  rem; 
and  though  he  releases  all  his  right  to  the  land,  he  may  after- 
wards extend  his  execution  upon  it.^  So  a  release  of  a  right  to 
land  does  not  extinguish  a  bare  authority  in  an  executor  to  sell 
it.®  Both  of  these  cases  are  much  stronger  than  the  present ; 
and  to  carry  the  interpretation  of  the  words  of  the  deed  to  the 
extent  of  operating  as  an  assignment  of  the  possible  equity  of  the 
plaintifis,  would  be,  not  to  enforce,  but  to  defeat  the  intention  of 
the  parties  to  it.  It  would  be  a  much  more  rational  interpreta- 
tion to  construe  it  (as  is  contended  for  by  the  plaintiff's  counsel), 
as  intended  to  operate  as  a  release  or  extinguishment  of  the  cove- 
nants of  warranty  of  Pike^  in  his  original  conveyance  to  their  an- 
cestor. For  these  reasons,  I  am  of  opinion,  that  this  objection 
is  unsustainable. 

There  is  another  objection  to  the  bill,  which  may  as  well  be 
disposed  of  in  connexion  with  the  preceding.  It  is,  that  if  the 
defendant  is  entitled  to  any  part  of  the  land,  the  judgment  can- 
not be  enjoined ;  for  relief  in  equity  will  be  granted  only,  when 
the  fraud  goes  to  the  whole  of  the  judgment,  and  not  where  it 
is  but  of  partial  application.  This  objection  is  founded  upon  a 
mistake  of  the  real  intent  of  the  authorities,  which  have  been  re- 
lied on  to  support  it  A  Court  of  Equity  will  grant  relief  to  the 
extent  of  the  injury,  which  the  party  seeking  the  injunction  had 
suffered.  If  that  applies  only  to  part  of  the  land  recovered,  there 
is  nothing  in  the  principles  or  practice  of  the  Court,  which  pro- 
hibits it  from  restraining  or  modifying  its  relief  accordingly. 

s  Bract  vs.  Duchess  of  Marlborough^  2  P.  fftIL  491. 
0  Co.  LiU.  265.—Coni.  Dig.  Rdeasty  B,  3. 
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We  may  now  approach  the  merits  of  the  case.  Both  parties 
claim  title  under  one  James  Budge^  who  became  entitled,  in  the 
manner  which  will  be  hereafter  stated,  to  one  hundred  acres  of 
land  in  Bangor^  of  which  he  sold  one  acre  to  one  William  Mc 
Glaihry  by  a  deed  dated  in  April,  1798,  describing  the  same  by 
certain  metes  and  bounds.  The  remaining  ninety-nine  acres  con- 
fessedly belong  to  the  defendant,  and  Messrs.  Lapish  and  Frejichf 
in  undivided  moieties,  through  intermediate  conveyances  from 
Budge.  The  whole  contest  between  the  parties  respects  tlie 
title  to  this  one  acre.  It  is  bounded  and  described,  in  the  deed 
from  Budge  to  McGlathry  thus :  ''  a  certain  lot  of  land,  lying 
and  being  in  Bangor ^  on  Candeskeig  point,  so  called,  bounded 
and  described  as  follows,  to  wit,  beginning  at  a  stake  on  the 
west  bank  of  Penobscot  river,  near  a  thorn-busk^  marked  on  four 
sides,  running  north  eleven  rods  to  a  stake  and  stones  ;  thence 
southerly  to  a  stake  and  stones,  a  corner ;  thence  south  nine  rods 
to  a  stake  and  stones  tm  the  same  bank  of  the  seme  river  ;  thence 
runnir^  on  the  western  batik  of  said  river  to  high-water  mark 
sixteen  rods,  to  the  first  mentioned  bounds,  with  all  the  privi- 
leges of  water  and  landing  to  the  same  belonging.''  The  colo- 
nial act  of  1641  declares,  "that  in  all  creeks,  coves,  and  other 
places,  about  and  upon  salt  water,  the  proprietor  of  the  land  ad- 
joining shall  have  propriety  to  the  low-water  mark,  where  the 
sea  doth  not  ebb  above  one  hundred  rods,  and*  not  more,  where- 
soever it  ebbs  further."  The  question  is,  whether  by  the  terms 
of  the  present  deed  McGlathry  as  riparian  proprietor  took  the 
flats  to  low-water  mark,  in  front  of  the  land,  or  whether,  as 
against  Budge^  and  all  claiming  under  him,  he  is  limited  to  high- 
water  mark  on  the  western  bank  of  Penobscot  river.  It  appears 
to  me  very  clear,  that  the  deed  bounds  McGlathry  by  the  west- 
ern bank  of  the  river  at  the  high-water  mark.  Assuming  Budge 
to  have  been  an  original  riparian  proprietor,  entitled,  by  the  ope- 
ration of  law,  to  the  adjacent  fiats,  it  was  certainly  competent 
for  him  to  sell  the  upland  and  reserve  the  flats.    The  only  ques- 
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tion  18,  what  is  the  true  construction  of  his  deed  in  this  pardcu- 
lar.  It  is  to  be  obsenred,  that  it  is  not  a  deed  bounding  the 
grantee  on  the  river,  or  the  stream  of  the  river,  generally,  where 
the  fiats  might  pass  by  implication ;  but  the  boundaries  are  speci- 
fic and  definite.  The  land  conveyed  b  marked  out,  by  certain 
stakes  and  stones,  on  the  west  bank  of  the  river ;  the  beginning 
point  is  on  the  same  bank  near  a  thorn-bush ;  and  the  line  along  the 
river  runs  on  the  west  bank  of  the  river  to  Mghrwater  mark  to 
the  first  bound.  The  limitation  throughout  is  by  the  bank  of  the 
river,  and  widi  reference  to  known  objects  on  that  bank ;  and 
the  words,  "  to  high-water  mark,"  can  have  no  other  rational 
meaning,  in  the  connexion  in  which  they  stand,  than  as  indicating 
the  fit>nt  line  of  the  bank  itself.  The  subsequent  words,  "with 
all  the  privileges  of  water  and  landing  to  the  same  belonging,"  do 
not  extend  the  bounds  of  the  land  conveyed ;  but  merely  secure 
to  it  the  easements  and  privileges  of  water  and  landing,  which 
may  well  consist  with  a  reserve  of  the  flats  to  the  grantor.  Such, 
upon  principle,  is  the  construction  of  the  deed,  to  which  my 
mind  is  irresistibly  led.  And  the  authorities  are  equally  conclu- 
sive in  its  favour.  It  is  only  necessary  to  refer  to  Starer  vs. 
Freeman  (6  Mass.  R.  435);  Hatch  vs.  Dunghi  (17  Mass.  R, 
289) ;  and  Hasty  vs.  Johnson  (3  Greenkafj  282.) 

Then,  it  is  suggested,  that  since  the  period  of  the  grant,  there 
has  been  an  encroachment  upon  the  bank,  by  the  gradual  wear  of 
the  stream  of  the  river.  If  this  be  so,  the  grantees  under  Mc 
Glathry  must  be  confined  to  the  line  of  the  bank  as  it  now  ac- 
tually exists.  It  is  like  the  common  case  of  alluvion,  where 
something  is  gradually  added  to  land  by  an  imperceptible  in- 
crease. What  is  taken  from  the  bank  b  an  imperceptible  incre- 
ment to  the  flats,  and  passes  to  the  owner  of  it,  in  the  same  man- 
ner, as  if  there  had  been  a  like  increment  to  the  bank,  it  would 
have  passed  to  the  riparian  proprietor.  He  takes  the  title,  sub- 
ject to  those  common  incidents,  which  may  diminish  or  increase 
the  extent  of  his  boundaries.     This  is  coounon  learning,  laid 
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down  in  Mr.  Justice  Blackstane^s  Commentaries  (2  Comm.  261), 
and  has  been  fully  recognised  m  Adams  vs*  Frothingham  (3  Mcus. 
jR.  363),  and  very  recently  acted  upon  by  the  King's  Bench  in 
a  case  strikingly  in  point  {Straiion  vs.  Brown,  4  Bam.  fy  Cresw. 
485)  •  The  plaintifis  then  must  be  deemed  to  be  limited  in  their 
tide  to  the  bank  of  the  river,  as  it  now  exists,  and  have  no  legal 
or  equitable  title  to  any  portion  of  the  front,  which  now  constitutes 
flats. 

But  the  principal  inquiry  yet  remains  to  be  considered ;  and 
that  is,  whether  the  plaintiffi  have  made  out  any  ground  whatso- 
ever for  equitable  relief,  so  as  to  entitle  them  to  a  decree  of  the 
Court.  To  understand  the  nature  of  the  objections  urged  against 
them,  it  will  be  necessary  to  state  some  of  the  leading  facts,  as- 
serted in  the  pleadings,  and  established  in  the  proofs.  Budge 
was  a  settler  on  the  one  hundred  acres  of  land  before  the  first 
day  of  January,  1784,  and  continued  in  possession,  until  he 
made  conveyances  to  the  parties  respectively.  The  land,  how- 
ever, belonged  to  the  Commonwealth  of  Massachusetts,  and  con- 
sequently. Budge  had  no  legal  title  to  .maintain  his  possession 
against  the  government.  On  the  5th  of  March,  1801,  the  legis- 
lature of  Massachusetts  passed  a  resolve,  on  the  petition  of  the 
inhabitants  of  Bailor,  praying  for  a  confirmation  of*  the  respec- 
tive lots,  on  which  they  had  setded  before  the  17th  of  February, 
1798.  It  provided,  "  that  all  the  setders  in  the  town  oi  Bangor, 
or  their  legal  representatives,  who  actually  setded  before  1st  of 
January,  1784,  be  entided  to  a  deed  of  their  respective  lots  of 
one  hundred  acres  each,  by  paying  into  the  treasury  of  this  Com- 
monwealth eight  doUars  and  forty-five  cents,"  &c.  It  further 
provided,  "  that  the  committee  for  the  sale  of  eastern  lands  be, 
and  they  hereby  are  directed  to  cause  the  several  lots  in  the  town 
of  Bangor  to  be  surveyed  and  run  out  by  metes  and  bounds  to 
each  of  the  setders  in  said  town,  agreeably  to  this  resolve,  by 
some  faithful  surveyor,  8zc.  and  a  return  thereof  to  be  made  to 
said  committee  by  the  first  day  of  November  next ;  and  that  six 
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months  be  aUowed  to  each  settler,  after  the  return  of  the  sur- 
veyor, to  pay  for  their  lands,  the  settlers  paying  interest,  from  this 
date,  upon  the  money  for  their  respective  lots." 

Long  before  this  period,  to  wit,  in  1787,  and  while  he  was  in 
possession  of  his  lot,  Budge  mortgaged  the  same  jointly  to  Robert 
Treat  ^nd  James  Ginn.  He  afterwards,  in  April,  1794,  mort- 
gaged the  same  to  one  John  Lee^,  who  obtained  a  judgment  for 
possession  of  the  same  in  September,  1798,  on  which  execution 
was  issued,  and  possession  taken  in  January,  1799.  In  March, 
1799,  Budge  conveyed  the  same  lot  to  Peck^  with  the  following 
reserve,  "  excepting  dhe  acre  sold  to  fViUiam  McGlaihry^  as  by 
his  deed,  dated  the  19th  of  April,  1798,"  and  also  subject  to 
the  mortgage  to  Lee.  Peck,  on  the  same  day,  as  collateral  secu- 
rity for  the  fulfilment  of  the  terms  of  the  sale,  re-mortgaged  the 
lot  back  to  Budge,  A  few  days  afterwards.  Peck  sold  and  re- 
leased the  same  lot  with  the  same  exception  of  McGlaihry's 
acre,  to  one  Daniel  Wild.  In  November,  1800,  Wild  conveyed 
one  moiety  of  the  same  lot  to  Zadock  French  and  Robert  La- 
pish;  and  in  March,  1801,  he  conveyed  the  other  moiety  to 
the  defendant.  Each  of  these  deeds  also  contains  the  like  ex- 
ception of  the  one  acre  oi  McGlathry.  Budge  released  to  Peck 
the  mortgage  given  to  him  by  the  latter,  in  February,  1801,  and 
in  June,  of  the  same  year,  Ginn  released  to  Budge  his  right  in 
the  mortgage  to  him  and  TVeai ;  and  afterwards  Treat  released 
his  share  of  the  mortgage  to  Peck,  and  confirmed  it  in  October, 
1803.  In  June,  1801,  Lee  assigned  his  mortgage  and  judgment 
thereon  to  Robert  Lapish  ;  and  in  October  of  the  same  year, 
Lapish  released  to  Budge  all  actions,  causes  of  action*  and  de- 
mands, on  account  of  that  mortgage,  with  a  proviso  which  will 
be  hereafter  noticed.  In  November,  1801,  the  surveyor,  ap- 
pointed by  the  commissioners,  made  a  return,  that  he  had  '*  laid 
out  by  metes  and  bounds,  conformably  to  the  resolve,  to  Robert 
Lapish  and  others,  assignees  of  James  Budge,  one  hundred  acres 
of  land,"  and  proceeded  to  state  the  boundaries.     In  March, 
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1802,  the  coraraissioners  made  a  conveyance,  according  to  law^ 
to  Robert  Lapishj  AnuiBa  Stetson^  and  Zadock  Ffench,  "  as« 
signees  of  James  Budge,  who  settled  in  said  town  of  Bangor, 
before  the  1st  of  January,  1784,'' of  all  the  right,  title,  and  in- 
terest of  the  Commonwealth  in  and  to  the  same  lot  of  land. 
Such  is  the  deraignment  of  the  title  of  the  defendant  to  the 
moiety  of  the  lot.  It  is  most  manifest,  that  the  deed  of  the  com- 
missioners,  in  1802,  conveyed  to  the  grantees  the  whole  lot,  sup-* 
posing  them  to  be  assignees  of  Budge  of  the  whole  one  hundred 
acres.  It  is  as  manifest,  tiiat  they  never  were  assignees  of  the 
one  acre  conveyed  by  Budge  to  McGlathry,  and  that  the  very 
deeds,  under  which  they  claim,  all  contain  an  express  exception 
of  that  acre,  so  that  they  had  the  most  perfect  and  complete  no- 
tice, not  only,  that  they  had  themselves  no  title  to  it,  but  who  the 
party  was,  that  did  possess  the  title. 

Under  such  circumstances,  it  is  natural  to  inquire,  upon  what 
ground  the  defendant  can  asseit  any  claim  whatsoever,  in  justice 
or  equity,  to  the  acre  of  McOlathry.  He  never  became  the 
purchaser  of  it;  it  never  was  assigned  to  him  by  Wild;  he  had 
full  notlbe  of  the  existence  of  the  title  of  McOlathry ;  and  his 
own  tide  to  the  ninety-nine  acres  is  precisely  of  the  same  nature 
under  Budge,  as  that  of  the  plaintifis  to  the  one  acre.  He  has, 
however,  with  Lapish  and  French,  procured  the  legal  title  to  the 
whole  lot  from  the  Commonwealth,  and  he  has,  at  law,  recovered 
bis  moiety  of  this  acre,  under  that  title,  against  the  plaintifis, 
who  are  in  possession  under  the  original  title  of  McGlathry.  He 
now  contends,  that  he  has  a  right  to  hold  it  discharged  of  all  the 
equity  of ^the  plaintifis ;  and  that  their  claim,  whatever  it  was,  is 
utterly  extinguished.  I  was  curious  to  ascertain,  how  this  was  to 
be  made  out,  as  a  matter  of  general  justice,  and  listened  at  the 
argument  for  some  explanation  of  the  merits  of  such  an  asser« 
tion  of  right.  None  was  ofiered  ;  and  therefore  it  stands  drily 
upon  the  naked  point  of  superiority  of  legal  title ;  and  it  must,  if 
maintainable  at  all,  prevail  on  this  account  and  on  no  other. 

VOL.  IV*.  47 


370  MAINE. 


Dunlap  et  aL  in  Equity  vs,  StetsoD. 


Let  US  then  proceed  to  the  coDsideratioD  of  the  objections  raised 
to  defeat  th^  relief,  under  this  aspect  of  the  case. 

The  defendant  and  Lapish  and  Fretich  have,  it  is  true,  obtain- 
ed from  the  Commonwealth  the  legal  title  to  the  whole  lot.  And 
much  was  suggested  at  the  argument,  of  the  sacredness  of  titles 
derived  from  the  Commonwealth,  and  of  the  danger  of  disturbing 
them.  This  Court  is  not  insensible  of  the  value  of  such  tides.; 
and  has  never  felt  the  slightest  inclination  to  bring  them  into  jeop* 
ardy.  Thb  suit  involves  no  consideration  of  that  sort.  The 
question  here  is  not,  whether  the  Commonwealth  had,  or  did 
convey,  a  title,  perfect  at  law,  but  whether  that  title  has  gone  to 
the  proper  object  of  its  bounty.  Would  it  be  pretended,  that  if 
a  man  should  fraudulendy  procure  from  the  Commonwealth  a 
tide  to  lands,  intended  for  another,  either  by  its  bounty  or  its  con- 
tract, by  misrepresenting  himself  to  be  that  person,  or  his  as- 
signee, that  he  should  possess  the  land,  thus  procured  by  his 
fraud  or  misrepresentation,  free  of  all  claims  of  the  injured  party  ? 
That  because  his  deception  had  been  complete,  therefore  it 
should  constitute  and  perpetuate  an  unimpeachable  Utie.'^  A 
Court  of  Law  would  not  hesitate  to  set  aside  such  a  Convey- 
ance. No  conveyance  is  so  sacred,  that,  if  infected  by  fraud,  it 
may  not  be  overturned.  And  in  a  Court  of  Equity,  whose  very 
institution  is  to  enforce  good  faith  and  honest  dealing,  it  would 
not  admit  of  a  moment's  doubt,  that  the  Court  would  betray  its 
duty,  if  it  did  not  repudiate  such  a  transaction ;  if  it  did  not  look 
behind  the  form,  and  arrive  at  the  substance.  I  do  not  mean  to 
insinuate,  that  the  present  is  such  a  case.  I  am  very  far  from 
thinking  so ;  and  I  should  be  sorry  indeed  to  be  obliged  to  de- 
cree relief  against  the  defendant  upon  such  an  obnoxious  ground* 

But  how  was  the  title  obtained  from  the  Commonwealth  for 
the  whole  lot  ?  It  was  upon  the  express  suggestion,  that  the  de- 
fendant and  his  co-grantees  were  the  assignees  of  Budge  of  the 
whole  tide.  So  the  surveyor's  return  states  it ;  so  also  the  deed 
to  them  of  the  commissioners.     It  is  a  conveyance  to  diem  as 
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assignees  of  Budge,  and  in  no  other  character.  Budge  was  the 
original  object  of  the  bounty  of  the  Commonwealth,  as  a  settler 
in  Bangor ;  and  by  the  resolve  of  1801,  he  and  his  representa- 
tives only,  were  entitled  to  the  bounQr  of  the  100  acre  lot.  The 
commissioBers  had  no  right  to  convey  to  the  defendant  and  La- 
pish  and  French,  but  as  the  representatives  of  Budge  in  the 
character  of  assignees.  If  they  conveyed  the  whole  lot  to  them, 
it  was  because  it  was  understood,  that  they  were  the  assignees  of 
the  whole.  It  was  of  no  consequence,  whether  McOlaihry  was 
a  settler  or  not,  any  more  than  whetlier  the  defendant  was  a 
setder  or  not.  The  title  turned  solely  upon  Budgets  being'  a  set- 
tler, and  upon  the  validity  and  sufficiency  of  the  assignment  of 
his  right  to  others. 

How,  then,  has  it  happened,  that  the  conveyance  of  the  com- 
missioners has,  against  the  express  legislative  intention,  as  to  this 
one  acre,  been  made,  not  to  Budge,  or  his  assignee,  but  to  per- 
sons, who  now  are  admitted  never  to  have  been  assignees,  and 
who  had  full  knowledge  of  the  fact  of  their  total  want  of  dtle,  at 
the  very  nme  of  the  conveyance  ?  It  must  be  either,  because 
there  has  been  some  fraud  or  mistake,  or  an  implied  trust  for  the 
real  assignee.  In  either  case,  the  power  of  a  Court  of  Equity 
to  administer  relief  is,  in  my  judgment,  incontrovertible*  These 
are  the  very  classes  of  cases,  in  which  its  jurisdiction  is  ordinarily, 
and  most  beneficially  exercised.  I  have  already  said,  that,  in 
my  judgment,  fraud  ought  not,  in  this  transaction,  to  be  imputed 
to  the  defendant  and  his  co-grantees.  It  would,  in  any  case,  be 
a  harsh  supposition,  where  the  circumstances  did  not  necessarily 
lead  to  it.  The  whole  of  this  transaction  is  perfecdy  explicable 
upon  other  grounds.  The  defendant  and  Lapish  and  French 
were  the  real  owners  of  ninety-nine  out  of  the  one  hundred  acres, 
and  legally  represented  it.  The  commissioners,  either  by  mis* 
take  supposed  them  assignees  of  the  whole,  or,  knowing  the  facts, 
and  willidg  to  execute  the  authori^  confided  to  them  by  the 
legislature,  conveyed  the  wb(^  to  diem  with  an  implied  trust, 
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that  they  would  convey  to  McGlaihry  his  share,  or  extinguish 
his  right.  The  grantees  could  have  no  objection  to  such  a 
course  ;  for  they  could  not  insist  upon  separate  titles  to  their  por- 
tions of  the  land,  and  might  be  delayed,  by  the  outstanding  title 
oi  McGlaihry,  from  receiving  their  deed.  When  they  received 
the  conveyance  from  the  commissioners  they  must  have  knowB 
the  mistake,  if  it  was  one ;  or  they  must  have  taken  the  convey- 
ance upon  the  implied  trust,  that  they  would  hold  the  one  acre 
for  McGlathry*s  benefit.  In  no  other  way  can  their  conduct  be 
reconcileable  with  good  faith ;  for  if  they  represented  themselves 
as  the  sole  owners  ;  or,  knowing  the  mistake  of  the  commission- 
ers, if  they  took  the  deed,  intending  to  defraud  McGlatkry^  the 
transaction,  both  at  law  and  in  equity,  would  be  pronounced  void 
for  the  fraud,  and  (he  deed  be  set  aside  on  that  account,  as  well 
against  McGlaihry  and  his  assignees,  as  against  the  Common- 
wealth. Under  such  circumstances  the  defence  might  have  been 
set  up  in  a  writ  of  entry,  or  other  action,  touching  the  realty,  as 
well  as  in  a  Court  of  Equity ;  for  it  would  go  to  the  validity  of 
the  whole  conveyance.  It  would  prove  it  bad  in  its  origin. 
But  the  view,  which  is  taken  by  myself,  of  this  part  of  the  cause, 
is,  that  it  presents,  not  a  case  of  fraud,  but  a  clear  case  of  mis- 
take, or  of  implied  trust ;  and  either  way  it  is  within  the  acknow- 
ledged jurisdiction  of  a  Court  of  Equity. 

It  is  further  objected,  that  the  bill  is  brought  more  than  twenty 
years  after  the  deed  was  given  by  the  commissioners,  and  that  it 
IS  now,  upon  general  principles,  too  late  to  institute  such  a  suit. 
If  there  had  been  an  uninterrupted  possession  by  the  defendant 
and  his  co-grantees,  of  the  land  during  all  this  period,  there  would 
have  been  great  force  in  the  argument,  from  lapse  of  time, 
against  entertaining  an  original  suit.  But,  here,  there  is  no  pre- 
tence of  any  such  possession.  On  the  contrary,  McGlaihry  and 
his  assignees  have  had  an  actual  or  constructive  possession  of 
the  land  during  a  considerable  portion  of  this  period  ;  and  the 
judgment,  against  which  relief  is  now  sought,  was  the  first  distur- 
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bance  of  the  plainti^'  right  of  possession.  While  the  plaintifis 
were  left  in  possession  of  the  land,  they  might  well  repose  upon 
their  equitable  title ;  and  the  injunction,  now  prayed  for,  is  the 
result  of  a  necessity  imposed  upon  them  by  the  procurement  of 
that  judgment*  The  circumstance  of  there  not  having  been  an 
ouster  during  all  the  intermediate  period,  is  not  insignificant  in 
expounding  the  defendant's  own  opinion  of  the  nature  of  his  own 
title  to  the  land. 

It  is  further  objected,  that,  under  the  resolve  of  1801,  no  per- 
son could  be  entitled  to  claim  as  a  settler,  or  as  the  representa- 
tive of  a  settler,  unless  the  possession  was  continued  down  to 
the  time  of  the  passage  of  that  resolve.  That  this  resolve  has 
a  tacit  reference  to  the  resolve  of  28th  of  June,  J  789,  where  the 
legislature  has  defined,  who  shall  be  deemed  settlers,  entitled  to 
relief  on  the  cases  therein  provided  for ;  and  that  by  the  terms 
of  the  latter  resolve,  settlers  are  to  be  construed  to  be  such  per- 
sons only,  as,  before  the  1st  of  January,  1784,  went  on  some 
tract  or  lot  of  land,  for  the  purpose  of  clearing  and  cultivating  the 
same,  and  making  it  the  place  of  their  settled  abode,  and  ac- 
tually resided  on  such  lot  by  themselves,  or  some  person  under 
them,  before  the  said  time,  and  cleared,  fit  for  mowing  and  til- 
lage, at  least  one  acre  of  land,  and  built  a  dwelling-house 
thereon,  and  still  continue  to  reside  on  the  same.  Looking  to 
the  other  provisions  of  this  resolve,  and  the  provisions  of  the  re- 
solve of  1801, 1  confess  that  my  own  opinion  distinctly  is,  that 
they  have  no  common  object  or  connexion.  The  resolve  of 
1801,  gives  the  bounty  to  all  the  settlers  in  the  town  oi  Bangor, 
or  their  legal  representatives,  who  actually  settled  before  the  1st 
of  January,  1784,  without  annexing  any  qualifications  or  limita- 
tions, like  those  inserted  in  the  resolve  of  1789.  The  object 
was,  a  special  relief  to  the  inhabitants  of  a  particular  town,  upon 
their  petition ;  and  there  is  not  the  slightest  reference,  in  the  re- 
solve, to  any  antecedent  resolve.  It  seems  to  me  a  very  strained 
construction  to  incorporate,  by  implication,  the  provisions  of  the 
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resolve  of  1789,  into  this  resolve,  when  there  is  no  necessary- 
connexion  between  them,  and  no  reference,  which  leads  the  mind 
from  the  one  to  the  other*    If  the  case  turned  upon  this  conad- 
eration,  I  should  feel  very  great  difficulty  in  adopting  such  a  coti- 
fitruction.     I  am  aware,  that  in  Lambert  vs.  Carr  (9  Mass.  A. 
185),  there  is  an  expression  in  the  opinion  of  the  Court,  deliver^ 
ed  by  ]$fr.  Justice  SeufaU,  which  lends  countenance  to  it.     With 
all  my  unaffected  respect  for  that  able  judge,  the  dictum  seems 
to  me  wholly  uncalled  for  by  the  case,  and  not  to  have  been  suf- 
ficiendy  considered.     I  agree  with  that  decision,  that  the  legis- 
lature did]  not  intend,  that  any  person  should  take,  under  the 
resolve  of  1801,  except  those  who  were  settlers,  and  whose  set- 
tlements had  not  been  abandoned,  but  had  been  continued  down, 
by  themselves  or  their  legal  representatives.     This  appears  to 
me  a  just  exposition  of  the  language  of  the  resolve  of  1801,  stand- 
ing wholly  by  itself.     A  settlement,  which  had  been  abandoned, 
and  under  which  no  person  claimed  a  continuing,  derivative  title, 
could  not  have  been  an  object  of  the  legislative  bounty.    The 
facts  of  that  case  distinctly  showed,  that  SmarCs  setdement  had 
been  abandoned  many  years  before. 

But,  whether  this  point  were  correctly  decided  or  not,  is,  in 
my  view  of  the  present  case,  not  material.  The  question,  here, 
is  not,  as  there,  who  were  original  setders,  endtled  to  the  legis- 
lative bounty.  Neither  McGlathryj  nor  the  defendant  and  his 
co-grantees  could  pretend  to  be  such  setders.  Their  whole  claim 
is  derivative  from  BudgCj  as  an  original  setder,  and  any  other 
tide  would  be  repugnant  to  the  whole  facts  of  the  case.  The 
acts  and  proceedings  of  the  commissioners  are  conclusive  on  this 
point.  They  decided,  that  Budge  was  an  original  setder,  enti- 
tled to  the  bounty,  and  incidentally,  of  course,  that  his  setdement 
was  so  preserved  as  to  be  deemed  a  continuing  setdement  down 
to  the  passage  of  the  resolve.  If  a  setdement  for  any  part  of 
the  land,  it  was  for  the  whole  lot,  for  his  dde  was  recognised  for 
the  whole ;  and  whether  that  possession  was  personal,  or  by  bis 
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assignees,  is  wholly  immaterial  now,  because  the  decision  of  the 
commissioners  is  conclusive,  upon  the  state  of  his  title.  The 
assignees  of  Budge  cannot  now  gainsay  such  possession  or  title ; 
and  they  are  estopped  from  disputing  it.  If  McGIaikry  or  La- 
pish  had  a  possession,  actual  or  constructive,  of  any  part,  it 
enured  for  the  benefit  of  the  whole  lot.  I  can  perceive  no  evi- 
dence of  abandonment  of  their  claim  to  the  one  acre,  either  by 
Budge  or  McGlaihry,  or  his  grantees.  On  the  contrary,  the 
possession  has  been  upheld,  through  all  the  intermediate  grantees, 
upon  this  title  alone. 

But  it  is  said,  that  the  decision  of  the  commissioners  was  con- 
clusive upon  all  parties.  But  of  what  was  it  conclusive.^  I 
agree,  that  they  had  the  sole  right  to  ascertain  who  were  the 
original  settlers,  entitled  to  the  bounty  lots ;  and  to  ascertain  the 
boundaries  of  those  lots.  Their  deeds  were  conclusive  on  these 
points.  But  I  cannot  admit,  that  their  authority  was  conclusive 
as  to  who  were  the  legal  representatives  of  any  particular  setder. 
Least  of  all,  can  I  admit,  that  they  had  a  right  to  convey  the 
whole  to  any  persons,  who  were  confessedly  the  grantees  or 
representatives  of  a  part  only.  They  might  be  deceived,  or  they 
might  mistake  the  state  of  the  facts ;  but  any  adjudication  of  the 
whole,  to  persons  entided  to  but  a  part,  would  be  an  excess  of 
their  jurisdiction,  and  however  it  might  be  binding  between  the 
Commonwealth  and  the  grantees  of  the  lot  named  in  the  deed, 
could  not  bind  the  equitable  rights  of  third  persons,  as  to  those 
grantees.  The  cases  of  Lambert  vs.  Carr  (9  Mois.  R.  185, 
and  Harlow  vs.  French  (9  Mass.  R.  192),  do  not  impugn  this 
doctrine.  There  was  no  quesdon  in  either  of  these  cases,  wheth- 
er either  party  was  the  true  representative  of  an  original  setden 
The  rights  set  up  were  conflicting  rights  under  adverse  settlers. 
The  like  answer  applies  to  the  case  ofBussey  vs.  Luce  (2  Qrcenr 
lerfj  367).  It  would  be  so  manifestly  unjust,  that  any  person 
should  derive  a  tide  by  his  own  wrong,  or  by  mistake,  to  the 
whole  land,  when  be  bad  purchased  with  ao  exception  of  a  part. 
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and  could  pretend  no  right  to  that  part,  that  nothing  but  the 
clearest  authority  would  lead  roe  to  affirm  such  a  principle. .  I 
knofv  of  no  such  authority.  On  the  contrary,  I  consider  the  doc- 
trine in  Wilson  vs.  Mason  (I  Crandi,  46,  100),  strictly  ap- 
plicable. <'  He  who  acquires  a  legal  tide,"  say  the  Court, 
"  having  notice  of  a  prior  equity  of  another,  becomes  a  trustee 
for  that  other  to  the  extent  of  his  equity."  No  man  can  doubt 
the  equity  of  McGlathry  and  his  assignees  to  the  one  acre,  under 
the  resolve  of  1801  ;  and  the  defendant  had  the  fullest  notice  of 
it.  There  is  also  another  salutary  principle  in  equity,  of  which 
Lord  Redesdale  has  taken  notice  in  Bateman  vs.  WUloe  ( 1  Sch. 
Sf  hef.  201,  305),  that  where  a  party  has  possessed  himself 
improperly  of  something,  by  means  of  which  he  has  an  unconsci- 
entious advantage  at  law,  equity  will  either  put  it  out  of  the  way 
or  restrain  him  from  using  it.  Under  one  aspect  of  the  present 
case^  there  might  have  been  difficulty  in  escaping  from  the  proper 
application  of  this  jurisdiction. 

It  it  further  objected,  that  the  plaintiffi  are  not  entitled  to  re- 
lief, because  the  defendant  and  Lapish  and  French  are  the  own- 
ers of  the  legal  title  to  the  one  acre  under  the  mortgages  of 
Budge  to  Treat  and  Crinn  in  1787,  and  Budge  to  Lee  in  1794 
which  the  defendant  asserts  to  be  still  subsisting  mortgages,  of 
which  they  are  the  assignees,  and  he  has  a  right  in  equity  to  set 
them  up  against  the  plaintiff. 

Now,  it  is  perfectly  clear,  that,  as  the  conveyance  by  Budge 
to  McGlathry  of  this  one  acre  was  with  covenants  against  incum- 
brances and  of  general  warranty,  McOlathry  or  his  grantees  are 
entitled  to  be  relieved,  as  against  BudgCj  from  both  of  these 
mortgages.  When  Budge  conveyed  the  one  hundred  acre  lot  in 
March,  1709,  to  PecAr,  it  was  with  an  express  exception  of  the 
acre  conveyed  to  McOlathry  and  subject  to  Lee^s  mortgage.  It 
appears  from  William  Hammond^s  testimony,  that  it  was  a  part 
of  the  contract  of  sale,  that  Peck  should  discharge  those  mort- 
gages ;  and,  indeed,  as  to  Lee*Sj  this  is  apparent  from  the  very 
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face  of  the  conveyance  bj  Budge  to  Pecfc,  The  defendant  and 
Lapish  and  French  were  perfectly  conusant  of  Peck^s  title,  and 
there  is  no  pretence  to  say,  that  they  have  any  better  right  than 
Peck  would  have.  Nor  does  the  answer  of  the  defendant  set  up 
any  superior  equity  or  title  in  the  defendant.  It  stands  upon 
Peck^s  title  in  respect  to  these  mortgages.  What  then  is  the  state 
of  the  facts  on  this  point?  In  June,  J 801,  Lee  assigned  his 
mortage  and  judgment  to  Lapish ;  and  afterwards,  in  October 
of  the  same  year,  Lapia^  made  the  release  of  the  same  mort- 
gage to  BudgCf  which  has  been  already  alluded  to.  This  release 
purports,  in  consideration  of  five  dollars,  to  release  ^^  all  actions, 
causes  of  action,  and  demands,  for  or  upon  account  of  a  certain 
mortgage  deed,  made  by  said  Budge  to  John  Lee,  of  a  certain 
tract,  be.  which  said  mortgage  deed  was  afterwards,  by  said  Lee^ 
duly  assigned  to  me,  said  Lapish^  Then  comes  this  proviso : 
'^  Provided,  however,  that  this  release  shall  not  be  considered  as 
in  anywise  affecting  any  right  or  title,  which  is  or  may  be  claim* 
ed  by  me  or  any  other  person  by  any  other  deed  from  or  under 
said  Budge,  the  true  purpose  and  intent  hereof  heing  to  secure  to 
those  who  claim  the  premises  under  John  Peck  a  good  title  to 
the  same.^^  It  appears  to  me,  that  the  real  object  of  this  pro- 
viso is  incapable  of  being  misunderstood.  It  is  merely  to  operate 
as  an  extinguishment,  in  favour  of  Budge,  of  the  very  mortgage 
which  Peck  was  bound  to  discharge  under  the  conveyance  to  him 
by  Budge,  and  which  equitably  devolved  upon  Pecks  grantees* 
The  proviso  is  designed  to  protect  these  grantees  from  any  im- 
plication of  an  intention  to  release  their  title  to  the  premises  de- 
rived under  Peck,  What  were  these  premises  ?  Not  the  whole 
one  hundred  acres  ;  but  the  whole,  excepting  McGlathry^s  acre. 
The  release,  tiierefore,  was  an  execution  of  the  original  contract 
of  Peck,  and  extinguished  the  mortgage  in  favour  of  Budge,  as 
well  to  the  acre  of  McGlathry  as  .to  the  residue  conveyed  to 
Peck  ;  and  thus  relieved  Budge  from  his  warranty  to  JUcG^a^Ary. 
Lappish  has  the  full  security  intended  by  the  release  in  the  ex- 
voL.  IV*.  48 
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tiDgubbment  of  the  mortgage,  as  to  the  premises  derived  from 
Peck;  and  it  would  be  a  violation  of  justice  to  revive  an  extinct 
mortgage  to  the  prejudice  of  the  parties,  who,  in  the  contempla- 
tion both  of  Peck  and  ^ttdgCy  were  to  be  relieved  from  it. 

The  case  is,  if  possible,  still  plainer  as  to  the  mortgage  of 
Ginn  and  Treat.  In  June,  1801,  trtnn,  in  consideration  of  five 
dollars,  released  his  title  to  the  whole  lot  to  Budge  ;  and  in  Oc- 
tober, 1803,  TVeai  also,  for  the  consideration  of  five  shillings,  re- 
leased his  title  in  the  mortgage  to  Pef/c.  The  verj  instruments 
themselves  demonstrate  the  intention  of  all  the  parties,  that  these 
mortgages  should  be  extinguished  ;  and  are  consistent  only  with 
the  supposition,  that  the  extinguishment  of  them  by  Peck  or  his 
grantees  constituted  a  part  of  the  original  contract  between  him 
and  Budge  on  the  original  sale.  The  consideration  of  the  con- 
veyances by  Lapish  to  Budge,  and  (Sinn  to  Budge,  and  Treat  to 
Pecky  are  all  merely  nominal,  and  indicate,  in  the  most  unequivo- 
cal manner,  that  the  parties  considered  them  as  securities,  that 
were  to  be  deemed  extinguished  as  foundations  of  right  or 
title  against  Budge  or  his  grantees.  To  revive  them  would,  in 
my  judgment,  be  a  total  departure,  as  well  from  the  principles  of 
law  as  of  equity.  It  would  be  gross  injustice  to  the  plainfifi. 
There  is  this  additional  circumstance,  which  is  decisive  against 
the  defendant's  right  to  put  forth  this  defence,  that  he  has  shown 
no  title  to  any  part  of  the  premises  derived  under  Lapish,  or 
under  the  assignment  of  the  mortgage  of  Lee  to  him,  or  under 
the  release  of  Crinn  to  Budge,  or  of  T^eat  to  Pec&.  His  tide  to 
the  premises  is  independent  of  all  these  transactions,  and  he  is 
in  no  just  sense  a  privy  In  estate  under  them.  It  may  also  be 
observed,  that  until  the  release  in  1801,  Budge  was,  by  virtue  of 
the  mortgage  of  Peck  to  him  in  1799,  so  far  as  respects  Ped^s 
grantees,  the  conditional  owner  of  the  whole  lot. 

It  is  further  objected,  that  McGlaihrjfs  conveyance  from 
Budge  was  a  fraud  upon  the  latter,  and  ought  not  now  to  be 
upheld  as  a  foundation  of  title.    If  this  objection  were  well  found- 
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ed  in  point  of  fact,  it  would  not  avail  the  defendant.  He  has 
derived  no  dtle  to  the  one  acre  by  grant  from  Budge  ;  and  it  is 
very  clear,  that  in  a  case  of  this  sort  none,  but  a  party  or  privy 
m  estate,  could  set  up  a  fraud  upon  the  grantor,  as  the  origin  of 
an  adverse  tide.  But  the  evidence  of  the  asserted  fraud  is  too 
loo^e  and  unsatisfactory  to  be  relied  on  for  a  moment.  And  the 
supposidon  of  its  existence  is  negadved,  in  the  strongest  manner, 
by  the  subsequent  conveyances  and  conduct  of  Budge.  It  is 
to  the  last  degree  improbable,  that,  if  the  deed  to  McGlathry 
bad  been  fraudulent,  Budge  would  have  recognised  it  in  the 
subsequent  deed  to  Feck  ;  or  that  he  and  his  heirs  would  have 
acquiesced  in  it,  without  any  serious  struggle,  up  to  the  present 
time. 

These  are  tlie  principal  points,  upon  which  I  deem  it  necessa- 
ry to  make  any  observations.  There  are  some  other  suggesnons, 
which,  it  is  only  necessary  to  say,  have  not  escaped  the  attention 
of  the  Court ;  but  they  do  not  seem  to  me  to  require  any  minute 
answer. 

My  judgment  accordingly  is,  that  as  to  all  the  land  included 
in  McGlathry's  deiSd,  which  extends  only  to  the  present  bank  of 
the  river,  the  plaintifis  are  entided  to  relief,  and  the  defendant 
ought  to  be  perpetually  enjoined  from  claiming  any  tide  thereto ; 
and  as  to  all  the  rest  of  the  land  recovered  by  the  judgment,  the 
defendant  is  entided  to  a  writ  of  seisin.  But  this  decree  ought 
to  be  upon  the  terms,  th^t  the  plaintiffi  shall  pay  to  the  defendant 
all  equitable  charges,  which  he  has  upon  the  land  of  the  plaindS, 
for  expenses,  for  purchase  money  paid  to  the  Commonwealth,  or 
taxes  or  other  charges,  with  interest,  to  be  ascertained  by  a  mas- 
ter, in  case  either  party  shall  request  it. 

The  District  Judge  concurs  in  this  opinion,  and  therefore  a 
decree  is  to  be  entered  accordingly. 

Decree  for  plaifUiffi. 

Orr  for  the  plaintiffi ;   Greenlectffor  the  defendant. 
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A  father  may  maintain  a  soil  in  the  admiralty  Tor  a  tortious  abdoction  or  seduction 
of  his  minor  son  on  a  voyage  on  the  high  seas,  in  the  nature  of  an  action  per  quod 
Mtrvitium  amitU,  for  it  is  a  continuing  tort. 

Afiitberis  entitled  to  the  services  of  his  minor  children.  And  he  may  sae  in  the 
admiralty  for  wages  earned  by  such  children  by  maritime  services. 

A  contract  of  a  special  nature  is  not  cognizable  in  the  admiralty  merely  because  the 
consideration  of  the  contract  is  maritime  service.  Hie  whole  contract  most,  ia 
its  essence,  be  maritime,  or  for  compensation  for  maritime  services. 

XiiBEL  in  the  adtniraltj  in  personam.  The  allegations  in  the 
libel  stated,  that  the  infant  son  of  the  plaintiff  was  shipped,  with 
the  consent  of  the  plaintiff,  on  board  of  a  vessel  of  which  the 
defendant  was  master,  on  a  certain  voyage  described  in  the  libel, 
and  proceeded  to  give  an  historical  detail  of  certain  gross  mis- 
conduct, ill  usage,  and  cruel  treatment,  on  the  part  of  the  mas- 
ter, towards  the  son  of  the  plaintiff;  that  his  health  was  impaired 
thereby ;  and  that  he  was  improperly  carried  away  on  a  second 
unauthorized  voyage,  beyond  the  scope  of  the  original  shipping 
articles,  during  which  he  died.  Many  aggravations  were  alleged 
in  th6  libel  as  grievances,  and  damages  w^re  prayed  accordingly. 

The  District  Court,  upon  the  hearing  of  the  cause,  dismissed 
the  libel  upon  the  merits.  Upon  the  appeal  to  the  Circuit  Court, 
an  objection  was  taken  to  the  jurisdiction  of  the  District  Court 
as  a  Court  of  Admiralty  to  entertain  the  suit.  It  was  also  sug* 
gested  by  the  Court,  that  the  allegations  in  the  libel  savoured 
of  felony,  and  seemed  to  charge  the  defendant  with  an  ofience  of 
a  very  heinous  nature.  By  the  leave  of  the  Court  the  libel  was 
amended  in  this  particular,  and  came  on  to  be  heard  upon  the 
question  of  jurisdiction. 

The  cause  was  argued  at  the  last  October  Term,  by  Daveis 
and  Greenleaf  for  the  libellant,  and  by  Orr  for  the  respondent, 
on  the  question  of  jurisdiction  ;  and  the  cas^  was  then  taken  un- 
der advisement,  and  the  following  opinion  pronotmced  at  this 
term. 
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Stort  J.  When  this  case  was  formerly  before  this  Court  a 
doubt  was  suggested  on  my  part,  whether  the  case,  as  laid,  did 
not  assume  the  character  of  a  criminal  and  felonious  offence ;  and 
if  thb  objection  was  overcome,  whether  it  was  a  case  within  the 
admiralty  jurisdiction.  In  consequence  of  this  suggestion  the 
origmal  libel  was  amended,  with  a  view  to  get  rid  of  the  objec- 
tion as  to  the  criminal  nature  of  the  complaint ;  and  at  the  last 
term  of  the  Court,  the  quesdon,  as  to  the  admiralty  jurisdiction, 
was,  at  my  instance,  fully  argued  by  counsel.  Some  of  the 
sources  of  my  doubt  were  entirely  removed  at  the  argument; 
and  so  far  as  any  one  yet  remains,  it  arises  jrather  from  the  par- 
ticular  frame  of  the  libel,  than  the  case  as  ai^ued  at  the  bar. 

The  suit  is  brought  by  the  libellant  for  damages  occa^oned 
by  the  loss  of  the  services  of  his  infant  son  through  the  miscon* 
duct  of  the  respondent,  the  master  of  the  brig  Romulut,  on  board 
of  which  vessel  the  son  was,  with  the  consent  of  his  father,  ship>* 
ped  for  a  foreign  voyage.  The  case  has  been  argued  merely 
on  the  allegadons  contained  in  the  libel ;  and  of  course  nothing 
of  its  real  merits  is  to  be  understood  as  m  controversy  in  this 
stage  of  the  proceedings.  There  are  two  distinct  allegationS| 
or,  as  they  are  phrased  at  the  common  law,  two  disdnct  counts 
in  the  libel.  The  first  asserts,  that  the  libellant  entered  into  an 
agreement,  that  bis  son,  who  was  under  14  years  of  age,  and  to 
whose  services  he  was  enuded,  should  go  "  on  a  voyage  to  sea 
within  the  jurisdiction  of  the  Court,  on  board  the  Romtdusj  of 
which  the  respondent  was  master,  to  Europe  and  home,  for  good, 
careful,  tender,  and  paternal  usage,  suitable  to  bis  years  and  sta^ 
tion,  and  for  his  improvement,  according  Xq  his  ability  and  ca- 
pacity, in  order  to  i*ender  his  services  more  useful  and  valuable 
to  the  libeUant,"  and  that  the  respondent  assented  to  the  agree- 
ment on  his  part.  It  then  asserts,  that  the  son  went  on  the  voyage 
accordingly,  and  proceeded  from  Portland  to  Savannah,  thence 
to  Liverpool^  and  firom  Ldverpool  to  J^ew  Orleans;  and  that, 
during  all  this  period,  the  son  did  duty  on  board,  and  rendered 
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such  services  as  he  was  able ;  that  during  this  voyage  the  re- 
spondent suffered  the  son  to  be  beaten  m  an  excessive  and  im- 
proper manner,  by  the  mate  of  the  brig,  on  divers  occasoos, 
and  put  him  in  the  mate's  watch,  and  knowingly  exposed  him  to 
inhuman  treatment  and  abuse ;  that,  after  the  arrival  of  the  brig 
at  New  Orleans,  the  crew  were  discharged,  and  the  son,  finding 
that  the  brig  was  not  to  return  to  Portland^  but  to  go  on  another 
voyage,  solicited  permission  to  return  home,  which  the  respon- 
dent, from  improper  motives,  refused,  and  compelled  him  to  re- 
main on  board,  and  to  pursue  the  new  voyage ;  that  the  vessel 
sailed  on  that  voyage  for  Europe  ;  and  that  the  son,  by  reason 
of  this  ill  usage,  was  much  debilitated,  and  finally,  in  the  course 
the  passage,  sickened  and  died ;  whereby  all  his  services  were 
lost  to  the  libellant. 

The  second  count  sets  forth  a  like  agreement,  with  the  addi- 
tional fact,  that  the  son  was  to  serve  without  wages.  It  then  pro* 
ceeds  to  state,  in  substance,  the  same  facts  and  acts  of  miscon- 
duct and  ill  usage,  as  in  the  first  count,  and  the  carrying  away 
of  tlie  son  on  the  second  voyage,  without  authority,  and  his  sick- 
ness and  death ;  and  that  '^  thereby  the  libellent  wholly  lost  the 
service,  comfort,  and  society,  of  the  son,  after  said  conversion, 
and  evermore." 

There  is  no  doubt  of  the  right  of  a  father  to  the  services  of 
his  children  during  dieir  minority.  It  results  at  once  from  the 
parental  duty  and  obligation  to  maintain  them,  and  from  the  deep 
interest,  moral,  religious,  and  social,  which  the  parental  relation 
necessarily  involves  in  the  comfort,  happiness,  and  preservation 
of  ofispring.  It  is  accordingly  laid  down  in  our  text-books,  that 
a  father  is  entided  to  the  advantages  and  profits  accruing  from 
the  personal  labour  of  his  children,  while  they  live  with  and  are 
maintained  by  him.^  And  if  they  are,  by  force  or  firaud,  by  ab- 
duction or  seduction,  withdrawn  from  his  power  or  protection,  so 
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that  be  loses  the  comfort  of  their  society,  or  their  services,  he  is 
entitled  by  the  common  law,  upon  the  plainest  principles  of  jus- 
tice, to  an  action  of  damages  for  the  tort,  per  quad  servitium 
amitit.  The  authorities  are  clear  to  this  purpose,  and  go  even 
to  the  extent,  that  the  tort  may  be  waived,  and  an  action,  as  ex 
contractu,  maintained  for  the  child's  services.^  In  respect  to  the 
right  of  a  father  to  sue  in  the  admiralty  for  the  wages  of  his  minor 
son,  or  for  a  master  to  sue  for  the  wages  of  his  apprentice,  for 
services  on  a  maritime  voyage,  there  cannot,  I  presume,  be  the 
least  reason  for  judicial  doubt ;  at  least,  if  there  be,  it  is  not  en- 
tertained by  this  Court.  The  case  of  Emerson  vs.  Howland,  in 
1  Mason,  45,  is  directly  in  point,  and  binds  my  judgment. 

The  real  difficulty  in  sustaining  the  jurisdiction,  in  the  present 
case,  stands  wholly  free  from  these  considerations.  Supposing 
the  present  libel  to  be  for  a  tort,  in  the  nature  of  an  action  for 
damages  for  an  abduction  or  seduction,  per  quod  serviiium  amitit, 
the  only  question  would  be,  whether  it  was  a  tort  arising  upon 
the  high  seas.  The  most  strenuous  opponents  of  the  admiralty, 
those,  whose  zeal  in  favour  of  the  e^cclusive  pretensions  of  the 
Courts  of  Common  Law,  does  not  hesitate  to  adopt  any  doctrine 
on  this  subject,  however  extravagant,  which  is  countenanced  by 
a  single  authority  or  dictum,  have  been  compelled  to  yield,  that 
the  admiralty  has  jurisdiction  over  torts  committed  on  the  high 
seas.  Lord  Coke  has,  in  the  most  positive  form,  asserted  it  in 
his  4th  Institute,  134,  in  behalf  of  the  common  law  judges.  ^'  We 
acknowledge  (says  he),  that  of  contracts,  pleas,  and  querels, 
made  upon  the  sea,  or  any  part  thereof,  which  is  not  within  any 
county  (from  whence  no  trial  can  be  had  by  twelve  men),  the 
admiral  hath,  and  ought  to  have,  jurisdiction.  And  no  precedent 
can  be  showed,  that  any  prohibition  hath  been  granted  for  any 

«  Su  Sdwyn,  JV.  P.  Me,  Master  and  Servant,  L  IF.—HatMy  vs. 
Trott,  Cwmer,  Z75.^lAg;hJUey  vs.  Marston,  1  Taunt.  112.— ib^ter  vs. 
Stewart,  3  ^  4r  Seko.  191.— 5  East,  39,  note,-^atne»  vs.  Leroy,  6  Johns. 
-R.  274.— AtS  vs.  Men,  1  Fez.  S3.— Wintmort  vs.  Greenbank,  JViUes, 
577. 
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contract,  plea,  or  querele,  coDcerning  any  mariDe  cause,  made  or 
done  upon  the  sea,  taking  that  only  to  be  the  sea,  wherein  the 
admiral  hath  jurisdiction,  which  is  before  by  law  described  to  be 
out  of  any  county."  And  this  language  conforms  to  the  inter- 
pretation of  the  statutes  of  13th  Rich.  2,  ch.  5,  and  15th  Rich.  2, 
ch*  3,  for  which  the  Common  Law  Coprts  have  contended,  with 
so  much  resolution  and  success  in  other  times.  Mr.  Justice 
Blackstone  also,  in  his  Cammentafies  (3  vol.  68,  107),  admits 
the  jurisdiction  of  the  admiralty  over  maritime  injuries,  in  the 
roost  ample  terms.^ 

Looking  at  the  libel  under  this  aspect,  the  only  part  of  it, 
which  lays  any  foundation  for  the  jurisdiction  of  the  Court,  is  the 
seduction  or  abduction  of  the  son  on  the  second  voyage  from 
JVcw  Orleans  to  Europe  ;  for  as  to  the  first  voyage  from  Port- 
landj  there  is  no  pretence  of  any  unlawful  retainer.  The  only 
objection,  which  can  fairly  be  made  to  the  jurisdiction,  under 
these  circumsrances,  is,  that  the  unlawful  act  had  its  origin  in 
port,  and  may  be  redressed  at  the  common  law.  But  in  respect 
to  maridme  torts,  with  the  exception  of  cases  of  prize,  the  Courts 
of  Conimon  Law  have  constandy  claimed  a  right  of  concurrent 
jurisdiction,  and  the  exercise  of  it  has  never  been  supposed  to 
oust  the  admiralty  of  its  authority  to  entertain  suits  of  the  like  na- 
ture. Here,  it  is  true,  the  tortious  act,  or  cause  of  damage, 
might  be  properly  deemed  to  arise  in  port ;  but  it  was  a  contin- 
uing act  and  cause  of  damage  during  the  whole  voyage.  It  was, 
in  no  just  sense,  a  complete  and  perfected  wrong,  until  the  de- 
parture of  the  vessel  from  port ;  and  it  travelled  along  with  the 
parties  as  a  continuing  injury  through  the  whole  voyage,  and  ter- 
minated only  with  the  death  of  the  son  at  sea.  In  ComynU  Di- 
gest {Admiralty  F,  5)  it  is  laid  down,  that  if  the  libel  be  founded 
upon  one  single  continued  act,  which  was  principally  upon  the 
sea,  though  part  was  upon  land,  a  prohibition  will  not  go.     And 


3  See  Bee's  Mm.  R.  51,  54,  55. 
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for  this  be  cites  1  Roll.  Jlbr.  533,  line  13,  where  it  is  said,  if  a 
man  take  a  thing  upon  the  sea,  and  brings  it  to  land,  the  suit  for 
that  may  be  in  the  Admiral  Court,  for  it  is  a  continued  act.  This 
is  now  common  learning  ;  for  no  suits  are  more  frequent  inthe 
admiralty,  than  those  for  restitution  for  marine  trespasses  to  pro- 
perty. The  present  case  appears  to  me  to  fall  precisely  vrithin 
the  principle  stated  by  Camyns.  I  think  it,  however,  unnecessa- 
ry to  go  into  an  examination  of  the  doctrine  at  large,  because 
the  reasoning  which  supports  it  has  been  fully  considered  in  the 
opinion  of  the  District  Judge,  in  the  case  of  Steele  vs.  Thacher^ 
at  December  Term,  1825,  with  a  copy  of  which  I  have  been  fa- 
voured. I  take  this  opportunity  of  expressing  my  entire  concur- 
rence with  tlie  learned  exposition  given  by  him,  on  that  occasion, 
of  this  branch  of  the  admiralty  jurisdicdon. 

The  real  difficulty  which  I  have  felt,  in  regard  to  the  jurisdic- 
tion of  the  Court,  arises  from  another  aspect  of  the  case,  as  found- 
ed in  contract.  The  libel,  so  far  as  it  seeks  damages  for  the 
misconduct  of  the  master  on  the  first  voyage  (in  which  there  was  a 
lawful  retainer),  seems  to  proceed  upon  a  breach  of  the  contract 
set  forth  in  the  first  count.  The  contract  is  not  set  forth  as  mere 
inducements  to  the  tortious  conduct,  but  it  is  laid  as  the  very 
gist  of  the  suit.  The  gravamen  is  the  breach  of  the  terms  of  the 
contract,  and  the  violadon  of  duty  which  flowed  from  its  obliga- 
tions. It  does  not,  indeed,  seek  a  compensation  for  services,  in 
the  nature  of  wages ;  for  no  such  compensation  was  within  the 
scope  of  the  contract.  But  it  does  seek  compensation  for  posi- 
tive or  permissive  violations  of  the  agreement  '^  for  good,  careful, 
tender,  and  parental  usage."  Now,  my  doubt  is,  whether  a 
special  contract,  like  that  ardculated  in  the  libel,  is  of  such  a 
nature  as  properly  falls  within  the  admiralty  jurisdiction.  My 
opinion,  upon  the  most  careful  examination  which  1  have  been 
able  to  give  the  subject,  has  hitherto  been,  that  of  right  the  ad- 
miralty possessed  jurisdicdon  over  all  maritime  contracts.  In  ar- 
riving at  this  conclusion  it  has  been  necessary  to  examine  the 
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decisions  of  the  Courts  of  Common  Law,  with  critical  care,  and 
to  compare  them  with  each  other,  as  well  as  with  general  princi* 
pies.  Ify  indeed,  every  decision,  made  by  a  Court  of  Common 
Law,  and  every  dictum  of  an  English  Judge,  on  the  subject  of 
this  jurisdiction,  is  to  be  deemed  to  be  an  absolute  authority,  in- 
fallible and  irreversible,  and  conclusive  upon  the  conscience  of 
every  American  Court,  the  course  is  very  easy  to  establish  what 
are  the  actual,  though  arbitrary  limits  prescribed  to  the  admiralty. 
But  if  the  subject  is  to  be  investigated  upon  principle ;  if  opinions, 
held  by  these  who  were  not  only  jealous  of,  but  hostile  to,  the 
fair  exercise  of  the  jurisdiction,  are  to  be  sifted ;  if  decisions,  has- 
tily made  upon  applications  for  prohibitions,  during  the  vehement 
struggles  of  those  rival  Courts,  or,  as  one  may  say,  flagrante 
beUoj  are  to  be  calmly  and  deliberately  considered ;  if  adjudica- 
tions, made  at  one  period^  are  to  be  weighed  with  conflicting  ad- 
judications, made  at  another  period ;  if  the  reasoning  of  cases  is 
to  be  brought  under  discussion,  and  thus,  non  numeranturj  sed 
penderantur ;  if,  above  all,  tiie  voice  of  those  enlightened  and 
learned  judges,  who  have  adorned  the  admiralty  in  diflTerent  ages, 
and  whose  knowledge  and  experience  are  not  cast  into  shade  by 
a  comparison  with  the  ablest  of  their  contemporaries,  may  not 
be  stifled  without  a  hearing ;  it  will  not  be  found  quite  so  facile  a 
task,  as  is  sometimes  rashly  imagined,  to  convict  the  Admiralty 
of  gross  usurpations,  or  to  sustain  the  Courts  of  Common  Law  in 
all  their  irregular  and  fluctuating  restrictions  upon  that  jurisdic- 
tion. 

Nor  can  there  be  any  just  cause  of  alarm  to  any  considerate 
miod  in  the  exercise  of  jurisdiction  over  maritime  contracts. 
Courts  of  Admiralty  act  within  the  sphere  of  their  jurisdiction,  as 
Courts  of  Equity,  and  administer  justice  tx  aquo  et  bono.  No 
objection  lies  agamst  them,  which  does  not  equally  lie  against 
Courts  of  Equity.  There  is  no  real  danger,  in  either  case,  to 
private  or  personal  rights,  unless  the  administration  of  substantial 
equity  between  the  parties  is  to  be  deemed  injustice.     Of  aU  con- 
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tracts  none  require  so  liberal  an  interpretation,  so  enlarged  a  good 
faith,  and  so  comprehensive  an  equi^,  as  maritime  contracts. 
And  it  is  one  of  the  highest  excellencies  of  the  Common  Law 
Courts,  that,  since  maritime  contracts  have  come  familiarly  under 
their  cognizance  in  modern  times,  they  have  endeavoured  to  give 
them  an  expansive  equity,  and  to  disentangle  them  fiom  the 
niceties  of  the  old  technical  law.  No  man  could  wish  to  see 
those  Courts  deprived  of  any  portion  of  this  jurisdiction,  winch  is 
now  exercised  by  them  with  such  beneficial  and  important  influ- 
ences upon  society.  But  it  is  a  very  difierent  question,  whether 
another  Court  is  to  be  deprived  of  an  ancient  concurrent  juris- 
diction, always  claimed  by  it  as  a  matter  of  right,  and  always 
exercised  by  it,  until  borne  down  by  a  torrent  of  prohibitions. 
My  opinion,  a?  to  the  matter  of  right,  remains  unaltered.  When- 
ever it  shall  be  established,  in  a  higher  tribunal,  that  a  different 
rule  ought  to  prevail ;  that  the  admiralty  jurisdiction  in  America 
ought  to  be  measured,  not  by  the  powers  of  the  Colonial  Vice 
Adnural^  Courts,  nor  by  the  doctrines  of  Admiralty  Judges,  but 
by  the  decisions  of  the  Courts  of  Common  Law  upon  prohibitions 
to  the  High  Court  of  Admiralty  in  England;  I  shall  cheer- 
fully bow  to  the  judgment,  and  submissively  obey  the  mandate. 
Whatever  may  be  my  own  private  judgment  aa  these  matters, 
there  ought  to  be  no  wish  to  contend  for  the  exercise  of  pow- 
ers, which  involve  irksome  and  laborious  duties,  and,  least  of 
all,  to  covet  a  jurisdiction  which  is  so  ably  administered  else- 
where. I  may  not  be  convinced,  that  there  ought  to  be  a  sur- 
render of  the  right,  because  its  free  exercise  has  been  interrupted 
in  other  times,  or  a  conjectural  public  policy  requires  its  aban- 
donment ;  but  I  shall  resign  myself  to  a  perfect  acquiescence 
in  any  judicial  result  which  other  minds  may  dictate. 

To  return,  however,  to  the  pomt  more  immediately  under 
consideration,  the  difficulty  is  in  affirming  this  contract  to  be 
solely  and  exclusively  a  maritime  contract.  It  seems  rather  to 
be  a  temporary  apprenticeship  for  the  voyage,  and  no  otherwise 
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a  maritime  contract,  than  that  the  sea  was,  by  implicatioD,  to  be 
the  principal  scene  for  its  performance.     So  far  as  the  services 
of  the  box  ^9  concerned,  these  services  are  principaUy  mari- 
time ;  but  they  constitute,  not  the  ground  of  the  present  claim, 
but  the  consideration  for  the  stipulations  of  the  master  for  pa- 
ternal and  proper  usage.    If  this  case  had  been  upon  common 
indentures  of  apprenticeship,  though  for  the  purpose  of  learning 
the  mystery  of  a  mariner,  I  should  have  had  great  doubt,  whether 
the  apprentice  could  sue  for  a  breach  of  the  stipulated  duties 
by  the  master  in  the  admiralty.    I  cannot  say,  that  the  whole 
contract  is  here  of  a  maritime  nature.    There  is  mixed  up  m 
it  obligations  ex  contractu  not  necessarily  maritime ;   and  so  far 
the  contract  is  of  a  special  nature.     In  cases  of  a  mixed  nature 
it  is  not  a  sufficient  foundation  for  admiralty  jurisdiction,  that  there 
are  involved  some  ingredients  of  a  maritime  nature.    The  sub- 
stance of  the  whole  contract  must  be  maritime.    If  the  doctrine 
of  the  Courts  of  Common  Law,  which  denies  the  admiralty  ju- 
risdiction over  mariners'  contracts,  where  there  is  a  special  agree- 
ment, had  been  confined  to  cases,  where  the  consideration  for 
such  maritime  services  was  not  money,  but  of  a  pecuUar  nature, 
not  capable  of  adjustment  in  pecunid  numerata^  or  resting  in  spe- 
cial executory  stipulations,  there  would  have  been  litde  objection 
to  it.^    If  a  contract  were  to  convey  a  farm  or  a  house,  or  to 
build  a  mill,  or  to  furnish  manufacturing  machines,  or  to  weave 
cloth,  in  consideration  of  marine  services,  it  would  hardly  be  con- 
tended, that  a  Court  of  Admiralty  had  authority  to  enforce  these 
special  stipulations.     In  such  a  mixed  contract  the  whole  would 
most  appropriately  belong  to  a  Court  of  Common  Law.    After 
considerable  reflection  on  the  subject,  I  have  not  been  able  to 
persuade  myself,  that  a  contract  "  for  good,  careful,  kind,  ten- 
der, and  parental  usage,"  in  consideration  of  marine  services, 
upon  a  special  retainer  without  wages,  is  properly  cognizable  in 

4  See  Hinoe  vs.  J^apier,  4  Btar.  1944.— Z>e  Looto  vs.  Bmij  3  GaUis. 
2S&, — Harden  vs.  Gordon^  2  Mason^  541. 
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an  admiralty  forum.  I  have  do  desire  to  strain  the  jurisdiction, 
so  as  to  reach  cases  of  an  ambiguous  character.  Let  tbem  be 
left  to  the  common  forum  of  the  litigant  parties.'^ 

Upon  the  whole,  as  at  present  advised,  I  incline  to  the  belief, 
that  the  case,  so  far  as  it  stands  upon  the  first  voyage,  cannot  be 
supported  in  this  Court,  and  that  it  ought  to  be  dismissed,  without 
prejudice  to  any  suit  in  a  common  law  tribunal.  What  would  be 
the  case  upon  a  suit  for  ill  usage  by  the  minor  himself,  if  living, 
it  is  unnecessary  to  consider,  as  no  such  case  is  before  the  Court 
for  judgment,  and  sufficient  unto  the  day  is  the  evil  thereof. 


^  See  VMma  vs.  Mamwainng^  Bee^M  Adm.  R.  199. 
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John  F.  Ohl  vs.  The  Eagle  Insurance  Compant. 

A  policy  of  insatance  was  uoderwritten  on  the  entierty  of  a  ship;  and  the  ship's 
papers  on  the  voyage  showed  a  joint  ownership  of  the  master  and  the  assured. 
Held,  that  parol  evidence  was  not  admissible  to  contradict  the  ship's  papers,  and 
prove  a  sole  ownership  in  the  assured,  and  that  the  papers  were  all  wrong,  and 
founded  in  mistake. 

Qnuare,  if  a  title  to  a  ship,  engaged  in  foreign  trade,  can  pass  by  parol. 

In  a  policy  on  the  ship  there  is  always  an  implied  representation,  that  the  ship's 
papers  disclose  the  true  legal  ownershipt 

If  the  party  intends  to  insure  a  special  or  equitable  ownership,  he  must  give  notice 
to  the  underwriter.    A  common  policy  on  ship  covers  only  the  legal  ownership. 

This  cause  was  tried  at  the  last  term,  and  the  facts,  as  they 
appeared  at  the  trial,  are  reported  in  the  former  report,  page  172. 
A  motion  was  afterwards  made  for  a  new  trial,  and  was  ar- 
gued at  the  present  term,  by  Loring  for  the  plaintiff,  and  Web- 
ster for  the  defendants. 

Stort  J.  The  points  now  made,  on  the  motion  for  a  new 
trial,  do  not  substantially  difier  from  those  made  at  the  former 
trial,  although  the  form,  in  which  they  are  presented,  gives  them 
a  broader  aspect  than  the  ruling  of  the  Court  would  warrant. 
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I  do  DOt  go  over  the  facts,  because  they  are  to  be  found  in  the 
report  of  the  trial ;  aud  nothing  material  now  turns  upon  them. 
The  ship  sailed  on  the  voyage  insured,  with  every  document  on 
board,  proving  a  joint  title  in  Ohl  (the  plaintiff)  and  Remington, 
the  master.  The  bill  of  sale  was  in  their  joint  names;  the  ship's 
register,  and  the  oath  taken  by  OKI  at  the  custom-house,  all  estab- 
lish the  same  fact.  There  was  no  .attempt  made  to  prove,  by 
any  writing  or  otherwise,  that  the  ownership  was  not  in  equal 
moietiea  in  Ohl  and  BA:m%ngton^  if  Remington  had  any  title  at 
all.  The  object  of  the  testimony  was  to  establish  an  exclusive 
title  in  OA2,  by  parol,  unwritten,  evidence,  in  opposition  to  the 
ship's  papers  and  the  bill  of  sale ;  to  prove  that  the  whole  pur- 
chase money  was  paid  by  Ohl;  that  the  bill  of  sale  was  in  their 
joint  names  by  mistake  ;  and  that  the  register  was  taken  out,  and 
the  oath  taken  by  Ohl  by  mistake.  That,  under  such  circum- 
stances, there  was  an  exclusive,  legal,  proprietary  interest  of  the 
whole  ship  in  Ohl ;  or  that,  at  all  events,  there  was  a  construe*- 
dve  trust,  aa  to  the  moiety  in  the  name  of  Remington^  whicb^ 
though  existing  only  in  personal  confidence,  and  to  be  establish- 
ed only  by  parol  proof,  was  yet  sufficient  to  entitle  Ohl  to  re- 
cover the  value  of  the  whole  ^ip,  as  an  equitable  interest. 

At  the  trial  I  thought,  and  still  think,  that  such  proof  of  inter- 
est  was  wholly  inadmissible  to  establish  the  plaintiff's  title,  in  op- 
position to  .the  ship's  papers  under  which  she  was  navigating  for 
the  voyage.  The  legal  title  must  be  deemed,  so  far  as  under*- 
writers  are  concerned,  to  be  truly  exhibited  on  the  ship's  papers  ^ 
and  it  appears  to  me,  that  it  would  introduce  the  most  loose  and 
inconvenient  practice,  to  suffer  any  person  to  set  up  a  pard 
tide,  as  a  ground  of  recovery  against  underwriters,  without  any 
prior  notice  of  the  nature  of  the  interest  intended  to  be  insured. 

First,  it  is  said,  that  a  sale  of  a  ship  is  good  by  parol  contract, 
without  any  writing  to  evidence  the  transfer ;  and  that  it  is  suffi- 
cient if  there  be  a  delivery  to,  and  possession  by,  the  vendee.  If 
this  be  $0,  it  may  well  be  doubted,  if  it  can  apfdy  to  a  case, 
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where  there  is  a  bill  of  sale,  and  the  possessioa  and  navigation 
of  the  ship  b  precisely  in  conformi^  to  the  bill  of  sale  ;  for  there 
the  parol  contract  contradicts  and  controls  the  documentary  evi- 
dence of  tide. 

But  I  am  not  prepared  to  admit,  that  <a  transfer  of  a  ship  is 
good  without  a  bill  of  sale,  or  some  written  contract  of  sale,  at 
least  as  to  third  persons.     It  is  true,  that  a  ship  b  personalty, 
and  ordinarily  personal  property  may  pass  by  delivery.     But  the 
proposition  itself  is,  or  perhaps  may  not  be,  universally  true,  un- 
der all  circumstances.     In  respect  to  ships  a  difierent  course 
has,  from  the  earliest  times,  prevailed.    The  general  practice, 
I  believe,  of  all  civilized  nations,  has  been  to  evidence  the  dde 
to  them  by  a  bill  of  sale,  or  other  written  document.    The  na- 
ture of  the  vehicle,  the  interests  of  trade  and  navigation,  and  the 
necessity  of  furnishing,  in  foreign  ports  and  upon  the  ocean,  some 
proofs  of  property  beyond  mere  possession,  have  probably  led  to 
the  adoption  of  this  practice.     I  have  not  been  able  to  find  a 
single  case  in  English  jurisprudence,  in  which  it  has  been  held, 
that  a  ship  might  pass,  by  mere  delivery,  without  any  document 
in  writing  of  actual  ownership.      In  RoUestan  vs.  Hibbert  (3  71 
/Z.  406),  the  very  point  v^as  made  by  counsel.     Lord  fenycm, 
on  that  occasion,  said,  ^<it  was  first  contended,  that  it  b  not 
necessary  that  the  property  in  a  ship  should  pass  by  a  written  in- 
strument.    On  that  point  I  give  no  opinion,  because  it  is  not 
necessary.     But  certainly,  if  the  parties  choose  to  convey  by  a 
written  instrument,  that  shows  what  the  intention  and  the  rights 
of  the  parties  are ;  and  they  shall  not  afterwards  be  permitted  to 
refer  to  any  other  agreement."    The  strcmg  application  of  this 
language  to  the  facts  of  the  present  case,  cannot  escape  observa- 
tion.    Mr.  Chief  Justice  Abbott,  in  his  excellent  work  on  Ship- 
ping {part  1,  ch.  1),  says,  "This  species  of  property  (that  is, 
ships)  appears,  from  very  early  times,  to  have  been  evidenced 
by  written  documents,  and  at  present  always  is  sot  which  other 
moveable  goods  rarely  are ; "   and  he  thus  confirms  the  doctrine 
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of  LfOrd  SiatoeU  in  the  Sisters  (5  Rob.  138.)  Mr.  Jacobsen  de* 
duces  the  same,  as  the  gcDeral  maritime  usage  of  commercial 
nations,  and  adds,  that  ^'  at  all  times  the  property  in  vessels  was 
only  known  by  such  written  evidence,  as  is  not  required  of  other 
moveable  property  in  market  overt.^  I  own,  therefore,  that  I  am 
not  yet  satisfied,  that  the  doctrine  that  a  bill  of  sale  is  necessary 
to  pass  a  title  is  either  new  or  unfounded  in  principle.  In  the 
case  of  Lamb  vs.  Durant  (12  Mass.  R,  54),  there  is  indeed 
a  dictum  to  the  contrary  ;  but  the  case  itself  turned  entirely  upon 
a  different  point,  the  right  of  one  partner  to  convey  a  good  title 
to  a  ship  owned  by  the  firm.  A  like  dictum  is  found  in  Taggard 
vs.  Loring  (16  Mass,  R.  336) ;  but  there  again  tiie  question 
before  the  Court  did  not  turn  upon  any  such  consideration  ;  for 
the  only  point  was,  whetlier  barratry  could  be  committed  by  the 
master,  who  had  hired  the  vessel  for  the  voyage.  The  Court 
very  properly  decided,  that  it  could  not.  In  Oliver  vs.  Greene 
(3  Mass.  jR.  133),  there  was  a  charter-party,  which  constituted 
the  part  owner  the  sole  owner  for  the  voyage*  The  same  fact 
existed  in  Bariht  vs.  Walter  (13  Mass.  R.  267.)  If  this  were 
a  case  depending  upon  the  local  law  of  Massachusetts,  the  doc- 
trine, asserted  by  the  State  Court,  even  incidentally,  would  doubt- 
less be  entitled  to  very  great  respect.  But  the  present  case 
either  turns  upon  the  law  of  Pennsylvania,  or,  as  may  be  fairly 
presumed,  upon  principles  of  general,  if  not  universal,  jurispru- 
dence. 

The  ^etv  York  cases,  relied  on  at  the  bar,  are  distinguishable. 
In  Kenny  vs.  Clarkson  (1  Johns.  R.  385)  there  was  a  written 
contract  of  sale,  and  the  ship's  papers  were,  by  the  consent  of 
the  parties,  to  remain  until  all  the  purchase  money  was  paid. 
'Wendover  vs.  Hogeboom  (7  Johns.  R.  308),  Leonard  vs.  Hun- 
tingdon (15  Johns.  R.  298),  Champlin  vs.  Butler  (18  Johns.  R. 
169),  are  disposed  of  by  the  single  remark,  that  the  sole  question 
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was,  whether  the  party  io  possessioD,  as  owners  orderiag  repairs, 
or  engaging  mariners^  was  liable  for  compeDsation,  or  the  mere 
registered  owner,  who  had  neither  expresdj  nor  impliedly  made 
die  contract,  or  authorized  the  expense*  Upon,  the  plainest  prin- 
ciples of  justice,  the  former  was  held  exclusi?ely  liable.  The 
case  ofMurgiUrod  vs.  Crawford  (3  DM.  491)  cannot  be  deein- 
ed  an  authority,  for  it  was  overruled  in  Duncansan  vs.  McLnre 
(4  DaU.  308).  Tlie  case  of  United  States  vsl  WUHng  (4  Cra»ck^ 
48)  turned  upon  the  construction  of  a  statute  of  the  United  States; 
and  no  point  was  made  as  to  the  sufficiency  of  what  is  catted 
the  parol  sale  in  that  case,  to  transfer  the  title  of  part  of  a  shi{^ 
while  at  sea.  Without  a  more  clear  and  decisive  course  of  au* 
diority  to  the  contrary,  1  confess  myself  unwilling  to  desert  the 
opinbn  held  by  Lord  StoweU^  and  recognized  at  the  trial,  that « 
written  document  is  the  proper  and  necessary  evidence  of  the 
title  of  transfer  of  a  ship  which  navigates  the  ocean. 

But  the  present  case  does  not  turn  upon  that  point.  For  here 
there  was  a  written  transfer,  and  the  attempt  is  to  set  up  a  parol 
title  to  control  the  written  documents.  I  think  such  evidence  in* 
admissible.  In  Carroll  vs.  The  Boston  Marine  Insurance  Comr 
pony  (8  Mass.  JR.  515),  the  Court  rejected  proof  of  title  of  own- 
ership, inconsistent  with  the  ship's  papers  and  bill  of  sale.  The 
Court  said,  '^  every  document  proves  an  absolute  transfer ;  and 
these  documents  must  be  concluave  in  establishing  the  property 
of  the  vessel  between  the  parties."  A  doctrine  somewhat  anal- 
ogous was  held  by  the  Court  in  Robinson  vs.  McDonnell 
(2  Bam.  ^  Aid.  134.)  My  own  opinion  is,  that  it  stands  upon 
a  principle  commended  by  the  soundest  policy  and  justice. 

I  agree,  that  an  equitable  interest  is  an  insurable  interest 
Whether  it  binds  the  underwriter  to  answer  for  any  loss,  when 
its  peculiar  nature  is  not  disclosed,  and  the  terms  of  the  insurance 
are  strictly  applicable  to  legal  interests;  and  whether  there 
would  be  any  dii&rence  ia  such  'case,  if  the  disclosure  were 
not  material  to  the  risk,  are  questions  upon  which  I  give  no  opii^ 
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ion.  I  am  not  unaware  of  the  bearing  of  some  of  the  cases  ctied 
at  tbe  bar  on  these  points ;  ^  but  I  shall  be  scrupulous  in  avoidng 
-any  decision  on  (faem,  until  they  constitute  the  v^ry  point  in  judg- 
ment. Whatever  may  be  the  general  rule  on  this  subject,  in 
ordinary  cases,  I  am  of  opinion,  that  an  iBsaraace  on  a  ship  is 
to  be  deemed,  unless  a  special  explanatioo  is  given,  to  be  an  in- 
■soranoe  on  die  legal  interest,  and  not  on  a  mere  equitable  ieter- 
est,  as  contradisdnguisbed  from  the  legal  interest  of  the  ship ; 
and  aft  aU  events  not  an  insurance  upon  a  mere  private,  verbal 
trust,  in  opposition  to  the  riiip's  papers  and  the  overt  acts  c^the 
parties.  If  such  an  mterest  is  to  be  insured,  it  ought  to  be  dis- 
closed. The  nature  of  such  a  tide  must  ordinarily  be  material 
to  the  risk :  and  if  by  possibility  it  be  not  so,  still  it  cannot  be 
fairly  presumed  to  be  within  the  intention  of  the  underwriter 
upon  the  common  terms  of  a  policy  on  a  ship.  In  the  absence 
of  all  explanation  I  think  those  terms  must  be  understood  to  ap- 
ply to  a  legal  interest,  and  not  to  a  mere  parol  ti'ust  or  equity. 
I  confess  myself  also  to  be  strongly  of  opinion,  that  there  is, 
m  every  case  of  this  nature,  an  implied  representation,  that  the 
ship's  papers  are  according  to  the  real  legal  ownership.  No  one 
has  a  right  to  say,  that  the  true  character  of  the  ship  and  the 
representation  of  the  genuine  interest  of  the  parties  to  the  in- 
surance are  not,  or  may  not  be,  material  to  the  underwriter  in 
estimating  his  risk.  No  one  has  a  right  to  suppose,  that  in  case 
of  loss  the  underwriter  is  to  be  responsible,  not  according  to  the 
legal  import  of  the  ship's  papers,  but  to  verbal  engagements  and 
parol  trusts,  which  are  susceptible  of  being  shaped  according  to 
events.  In  what  manner  could  the  underwriters,  in  this  very 
case,  assert  an  exclusive  ownership  upon  an  abandonment  against 
Remington  ?  The  effect  of  the  acts  of  the  master,  being  a  part- 
owner,  might  be  very  important  in  the  consideration,  not  only 
of  questions  of  peril  and  revenue,  but  of  the  general  conduct  of 
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the  voyage.  If  the  underwriter  is  not  put  upon  any  inquiries  of 
this  nature  by  any  disclosure  of  a  special  interest  or  special  owner- 
ship/he  has  a  right  to  suppose,  that  the  parties  deal  with  him  up- 
on the  naked  avowal  of  legal  titles. 

My  judgment  accordingly  is,  that  there  is  no  ground  for  a  new 
trial ;  that  the  legal  title  in  the  ship  is  not,  and  cannot  be,  varied 
by  any  parol  evidence ;  and  that  the  plaintiff  must  be  deemed 
the  owner  of  a  moiety  of  the  ship  only,  there  bebg  no  document, 
contract,  or  writing,  which  in  any  shape  controls  the  ordinary 
presumption  of  ownership,  arising  upon  the  bill  of  sale. 

Motion  overruled. 
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Ebenezer  Ttlbu  and  others 
Abraham  Wilkinson  Anp  others. 

Primd  faeu  every  proprietor  apon  each  bank  of  a  river  It  entitled  to  the  land, 
covered  with  water  in  part,  of  bit  bank  to  the  middle  thread  of  the  river. 

In  virtue  of  tbii  ownerihip  be  has  a  right  to  the  uie  of  the  water  flowing  over  it  in 
its  natural  current,  without  diminution  or  obitruction.  But  he  lias  no  proper- 
ty in  the  water  itself. 

Every  proprietor  may  use  the  water  as  it  flows,  according  to  his  pleasure,  if  the  use 
be  not  to  the  prejudice  of  any  other  proprietor. 

There  is  no  diffisrence,  whether  a  proprietor  be  above  or  below  another  in  the 
river,  for  no  right  is  acquired  or  lost  by  any  such  circumstance.  No  proprietor 
has  a  right  to  throw  back-water  on  a  proprietor  above,  or  to  divert  it  ficom  a  pro- 
prietor below,  to  his  injury. 

Priority  of  occupancy  of  the  flowing  water  of  a  river,  creates  no  right,  unless  the 
appropriation  be  for  a  period,  which  the  law  deems  a  presumption  of  right 

The  exclusive  use  of  flowing  water  for  twenty  years,  is  a  conclusive  presumption 
of  a  right. 

A  mill-owner,  as  such,  has  no  right  to  the  water  of  a  river,  beyond  what  has  been 
legally  appropriated  to  his  mill  by  titie  or  long  user. 

The  riparian  proprietors  have  a  titie  to  all  the  water  not  so  appropriated. 

Of  the  nature  and  eflfect  of  presumptions  arising  from  user  of  water,  as  to  pre-emi- 
nent or  prior  use,  in  case  of  a  deficiency  to  supply  all  concerned. 

IjiLL  in  equity  to  establish  the  right  of  the  plaintifi  to  a  priority 
of  use  of  the  waters  of  Pawtucket  river,  tic.    The  cause  was 


398  RHODE  ISLAND. 


Tyl«r  ^  oL  vt,  WHUnion  e<  aL 


argued  at  great  length,  at  the  last  term,  bj  Whipple  and  Wduier 
for  the  pkimifis,  and  hj  Coxzens  mad  Semle  for  the  defandants, 
at  the  last  November  Term,  and  continued  for  advisement  to 
this  term  when  the  following  opinion  was  delivered. 

Stort  J.  This  is  a  very  important  case,  complicated  in  facts, 
and  voluminous  in  testimony.  It  will  not,  however,  be  necessary 
to  go  over  the  details  of  the  proofs,  or  even  of  the  arguments, 
urged  at  the  bar,  further  than  may  serve  to  explain  the  opinion 
of  the  Court,  and  give  a  clear  understanding  of  the  prints  in  con- 
troversy. 

The  river  Pawtutktt  forms  a  boundary  line  between  the  states 
of  MassojckixseUs  and  Rhode  Island,  in  diat  part  of  its  course 
where  it  separates  the  town  ofJSTarth  Providence  from  the  town 
of  Seekonk.  It  is  a  fresh  water  river,  above  the  lower  falls  be- 
tween these  towns,  and  is  there  unaffected  by  the  ebb  or  flow  of 
the  ude.  At  these  falls  there  is  an  ancient  dam,  called  the  low- 
er dam,  extending  quite  across  the  river,  and  several  mills  are 
built  near  it,  as  weU  on  the  eastern  as  on  the  western  side  of  the 
river.  The  plaintiffi,  together  with  some  of  the  defendants,  are 
the  proprietors  in  fee  of  the  mills  and  adjacent  land  on  the  east- 
em  bank,  and  either  by  themselves  or  their  lessees  are  occu- 
pants of  the  same.  The  mills  and  land  adjacent,  on  the  west- 
em  bank,  are  owned  by  some  of  the  defendants.  Tiie  lower 
dam  was  built  as  early  as  the  year  1718,  by  the  proprietors  on 
both  sides  of  the  river,  and  is  indispensable  for  the  use  of  their 
mills  respectively.  There  was  previously  an  old  dam  on  the 
western  side,  extending  about  three  quarters  of  the  way  across 
the  river,  £(nd  a  separate  dam  for  a  saw-mill  on  the  east  side. 
The  lower  dam  was  a  substitute  for  both*  About  die  year  1714 
a  canal  was  dug,  or  an  old  channel  widened  and  cleared  on  the 
western  side  of  the  river,  beginning  at  the  river  a  few  rods  above 
the  lower  dam,  and  running  round  the  west  end  thereof,  until  it 
emptied  into  the  river  about  ten  rods  below  the  same  dam.  It 
has  been  long  known  by  the  name  of  Sergeanfs  Trench,  and  was 
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QiigiDally  cut  for  the  passage  of  fish  up  and  down  the  ri?er ;  but 
having  wholly  failed  for  this  purpose^  about  the  year  1730  ui  an* 
chor-mill  and  dam  were  built  across  it  by  the  then  proprietors  of 
the  land }  and  between  that  period  and  the  year  1790^  several  other 
dams  and  miUs  were  built  over  the  same  f  and  since  that  period 
more  expensive  mills  have  been  built  there,  which  are  all  owned 
by  some  of  the  defendants.  About  thirty  years  before  the  filing 
of  the  biBt  to  wit,  in  1792,  another  dam  was  built  across  the  river 
at  a  place  above  the  head  of  the  Trench^  and  about  20  rods 
above  the  lower  dam ;  and  the  mills  on  the  upper  dam,  a5  well 
as  those  on  Sergeanft  Trench^  are  now  supplied  with  water  by 
proper  flumes,  Sec.  from  the  pond  formed  by  the  upper  dam. 
The  proprietors  of  this  last  dam  are  also  made  defendants. 

Without  going  into  the  particulars  of  the  bill  (for  in  conse« 
quence  of  intervening  deaths  and  devises,  the  cause  is  now  be- 
fore the  Court  upon  a  supplemental  bill,  in  the  nature  of  a  bill  of 
revivor),  it  is  necessary  to  state,  that  the  bill  charges,  that  the 
owners  of  Sergeants  Trench  are  entitled,  as  against  the  owners 
of  the  lower  dam,  only  to  what  is  called  a  waste-water  privilege, 
that  is,  to  a  right  to  use  only  such  surplus  water,  as  is  not  wanted 
by  the  owners  of  the  lower  dam  and  lands  for  any  purposes 
whatever.  In  other  words,  that  the  right  of  the  owners  of  iSer- 
geanfs  Trench  is  a  subservient  right  to  that  of  the  plaintiffs,  and 
takes  place  only  as  to  any  water  which  the  plaintiffi  may  not» 
from  time  to  time,  have  any  occasion  to  use  for  any  mills  erected, 
or  to  be  erected,  by  them.  It  charges  a  fraudulent  corobioatioa 
between  the  owners  of  the  upper  dam  and  SergearU*s  Trenchy  in- 
juriously to  appropriate  and  use  the  water,  and  that  the  latter 
appropriate  a  great  deal  more  water  than  they  are  entided  to  by 
ancient  usage,  and  waste  the  water  to  the  injury  of  the  plaintiffiu 
The  object  of  the  bill  is  to  establish  the  right  of  the  plaintiffi, 
and  to  obtain  an  injunction  and  for  general  relief. 

The  principal  points,  which  have  been  discussed  at  the  bar, 
are»  first,  what  is  the  nature  and  extent  of  th^  right  of  the  own- 


400  RHODE  ISLAND. 


Tyler  M  aL  o«*  Wilkinson  et  al 


ers  of  Sergeanfs  Trench;  and,  secondly,  whether  that  right  has 
been  exceeded  by  them  to  the  injury  of  the  plaintifis. 

Before  proceeding  to  an  examination  of  these  points,  it  may 
be  proper  to  ascertain  the  nature  and  extent  of  the  right,  which 
riparian  proprietors  generally  possess,  to  the  waters  of  rivers  flow- 
ing through  their  lands.  Unless  I  am  mistaken,  this  will  relieve 
us  from  a  great  portion  of  the  difficulties  which  incumber  this 
cause,  and  lead  us  to  a  satisfactory  conclusion  upon  its  merits. 

I  shall  not  attempt  to  examine  the  cases  at  large,  or  to  recon** 
cile  the  various  dicta,  which  may  be  found  in  some  of  them. 
The  task  would  be  very  onerous ;  and  I  am  not  aware,  that  it 
would  be  very  instructive.  I  have,  however,  read  over  all  the 
cases  on  this  subject,  which  were  cited  at  the  bar,  or  which  are 
to  be  found  in  Mr.  AngelPs  valuable  work  on  watef  courses,  or 
which  my  own  auxiliary  researches  have  enabled  me  to  reach. 
The  general  principles,  which  they  contain  and  support,  I  do  not 
say  in  every  particular  instance,  but  with  a  very  strong  and  con- 
trolling current  of  authority,  appear  to  me  to  be  the  following. 

Primd  facie  every  proprietor  upon  each  bank  of  a  river  is  en- 
titled to  the  land,  covered  with  water,  in  front  of  his  bank,  to 
the  middle  thread  of  the  stream,  or,  as  it  is  commonly  expressed, 
vsqxie  jUum  aqtue.  In  virtue  of  this  ownership  he  has  a  right 
to  the  use  of  the  water  flowing  over  it  in  its  natural  current,  with- 
out diminution  or  obstruction.  But,  stricdy  speaking,  he  has  no 
property  in  the  water  itself;  but  a  simple  use  of  it,  while  it 
passes  along.  The  consequence  of  this  principle  is,  that  no  pro- 
prietor has  a  right  to  use  the  water  to  tiie  j)rejudice  of  another. 
It  is  wholly  immaterial,  whether  the  party  be  a  proprietor  above 
or  below,  in  the  course  of  the  river ;  the  right  being  common  to 
all  the  proprietors  on  the  river,  no  one  has  a  right  to  diminish 
the  quantity  which  will,  according  to  the  natural  current,  flow  to 
a  proprietor  below,  or  to  throw  it  back  upon  a  proprietor  above. 
This  is  the  necessary  result  of  the  perfect  equality  of  right  among 
all  the  proprietors  of  that,  which  is  common  to  all.    The  natural 
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gtream,  exising  by  the  bounty  of  Providence  for  the  benefit  of  the 
land  through  which  it  flows,  is  an  incident  annexed,  by  opera- 
tion of  law,  to  the  land  itself  When  I  speak  of  this  common 
right,  I  do  not  mean  to  be  understood,  as  holding  the  doctrroe,  that 
there  can  be  no  diminution  whatsoever,  and  no  obstruction  or  im* 
pediment  whatsoever,  by  a  riparian  proprietor,  in  the  use  of  the 
water  as  it  flows ;  for  that  would  be  to  deny  any  valuable  use  of  it. 
There  may  be,  and  there  must  be  allowed  of  that,  which  is  common 
to  aB,  a  reasonable  use.  The  true  test  of  the  principle  and  extent 
of  the  use  is,  whether  it  is  to  the  injury  of  the  other  proprietors 
or  not.  There  may  be  a  diminution  in  quantity,  or  a  retardation 
or  acceleration  of  the  natural  current  indispensable  for  the  gene- 
ral and  valuable  use  of  the  water,  perfectly  consistent  with  the 
existence  of  the  common  right.  The  diminution,  retardation,  or 
acceleration,  not  positively  and  sensibly  injurious  by  diminishing 
the  value  of  the  common  right,  is  an  implied  element  in  the  right 
of  using  the  stream  at  all.  The  law  here,  as  in  many  other 
cases,  acts  with  a  reasonable  reference  to  public  convenience 
and  general  good,  and  is  not  betrayed  into  a  narrow  strictness, 
subversive  of  common  sense,  nor  into  an  extravagant  looseness, 
which  would  destroy  private  rights.  The  maxim  is  applied,  sic 
ntere  tuo^  tit  non  alienum  ladas. 

But  of  a  thing,  common  by  nature,  there  may  be  an  appropria- 
tion by  general  consent  or  grant.  Mere  priority  of  appropriation 
of  running  water,  without  such  consent  or  grant,  confers  no  ex- 
clusive right.  It  is  not  like  the  case  of  mere  occupancy,  where 
the  first  occupant  takes  by  force  of  his  priority  of  occupancy. 
That  supposes  no  ownership  already  existing,  and  no  right  to  the 
use  already  acquired.  But  our  law  annexes  to  ihe  riparian  pro- 
prietors the  right  to  the  use  in  common,  as  an  incident  to  the 
land ;  and  whoever  seeks  to  found  an  exclusive  use,  must  estab- 
lish a  rightful  appropriation  in  some  manner  known  and  admitted 
by  the  law.  Now,  this  may  be,  either  by  a  grant  from  all  the 
proprietors,  whose  interest  is  affscted  by  the  paiticular  appropria- 
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lion,  or  by  a  long  exclusive  eojoyment,  without  interrupUon, 
which  affords  a  just  presumption  of  right.  By  our  law,  upon 
principles  of  public  convenience,  the  terra  of  twenty  years  of 
exclusive  uninterrupted  enjoyment  has  b6en  held  a  conclusive 
presumption  of  a  grant  or  right.  I  say  of  a  grant  or  right ;  for 
I  very  much  doubt,  whether  the  principle  now  acted  upon,  how- 
ever in  its  origin  it  may  have  been  confined  to  presumptions  of 
a  grant,  is  now  necessarily  limited  to  considerations  of  this  nature. 
The  presumption  is  applied  as  a  presumption  juris  et  de  jure, 
wherever  by  possibility  a  right  may  be  acquired  in  any  manner 
known  to  the  law.  Its  operation  has  never  yet  been  denied  in 
cases  where  personal  disabilities  /)f  particular  proprietors  might 
have  intervened,  such  as  infancy,  coverture,  and  insanity,  and 
where,  by  the  ordinary  course  of  proceeding,  grants  would  not 
be  presumed.  In  these,  and  in  like  cases,  there  may  be  an  ex- 
tinguishment of  right  by  positive  limitations  of  time,  by  estoppels, 
by  statuteable  compensations  and  authorities,  by  elections  of  other 
beneficial  bequests,  by  conflicting  equities,  and  by  other  means. 
The  presumption  would  be  just  as  operative  as  to  these  modes  of 
extinguishment  of  a  common  right  as  to  the  mode  of  extinguish- 
ment by  grant. 

These  are  the  general  principles,  which  appear  to  me  applica- 
cable  to  the  present  case.  They  will  be  found  recognised  in 
many  cases ;  but  are  in  none  more  fully  and  accurately  weighed 
and  discussed  than  in  Bcaley  vs.  Shaw  (6  East^  208),  TVilliams 
vs.  Morland  (2  Barn,  fy  Cresw.  910),  and  Wright  vs.  Howard 
(1  Simon  Sf  Stuart,  190),  in  England;  and  in  Ingraham  vs. 
Hutchinson  (2  Connect.  R.  684),  Merritt  vs.  Parker  (1  Coxe^ 
460),  Palmer  vs.  Mulligan  (3  Caine's  R.  307),  Piatt  vs.  John- 
son (15.  Johns.  JR.  164),  and  Merritt  vs.  Brinkerhoof  (17  Johns. 
R,  120),  in  America. 

With  these  principles  in  view,  the  general  rights  of  the  plain- 
tifis  cannot  admit  of  much  controversy.  They  are  riparian  pro- 
prietors, and,  as  such,  are  entitled  to  the  natural  flow  of  the  river 
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without  diminution  to  their  injury.  As  owners  of  the  lower  dam, 
and  the  mills  connected  therewith,  they  have  no  rights  beyond 
those  of  any  other  persons,  who  might  have  appropriated  that 
portion  of  the  stream  to  the  use  of  their  mills.  That  is,  their 
rights  are  to  be  measured  by  the  extent  of  their  actual  appropri- 
ation and  use  of  the  water  for  a  period,  which  the  law  deems  a 
conclusive  presumption  in  favour  of  rights  of  this  nature.  In 
their  character  as  mill-owners,  they  have  no  title  to  the  flow  of 
the  stream  beyond  the  water  actually  and  legally  appropriated  to 
die  mills;  but  in  their  character  as  riparian  proprietors,  they 
have  annexed  to  their  lands  the  general  flow  of  the  river,  so  far 
as  it  has  not  been  already  acquired  by  some  prior  and  legally 
operative  appropriation. 

No  doubt,  then,  can  exist  as  to  the  right  of  the  plaintiffi  to  the 
surplus  of  the  natural  flow  of  the  stream  not  yet  appropriated. 
Their  rights,  as  riparian  proprietors,  are  general ;  and  it  is  in- 
cumbent on  the  parties,  who  seek  to  narrow  these  rights,  to 
establish  by  competent  proofs  their  own  tide  to  divert  and  use  the 
stream. 

And  this  leads  me  to  the  consideration  of  the  nature  and  extent 
of  the  rights  of  the  trench  owners.  There  is  no  doubt,  that  in 
point  of  law  or  fact,  there  may  be  a  right  to  water  of  a  very  limited 
nature,  and  subservient  to  the  more  general  right  of  the  riparian 
proprietors.  It  may  arise  from  grant,  and  be  affected  by  any  con- 
siderations, conditions,  and  modifications,  which  the  assent  of  the 
parties  may  impose ;  and  where  no  such  grant  is  established  by 
written  instruments,  it  may  be  inferred,  like  other  grants,  from  long 
usage,  and  be  governed  by  the  limitations  of  that  usage.  The 
case  of  Bateson  vs.  Green  (5  T.  B.  41 1 ),  is  certainly  good  law ; 
but  it  introduces  no  new  principle.  The  doctrine  of  subservient 
rights  and  uses  is  probably  as  old  as  the  common  law  itself.  But 
in  questions  of  usage,  the  fact,  how  much  water  has  been  ac- 
tually used,  is  not  always  decisive  of  the  nature  and  extent  of 
the  right.     Nor  are  occasional  interruptions  of  the  use,  under 
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peculiar  circumstaacest  conclusive  of  a  superior  tight  to  control 
and  limit  the  entire  usey  to  suspend  it  at  pleasure,  or  destroy  it  at 
discretion.  The  nature  and  object  and  value  of  the  use  are  verjr 
material  ingredients  to  explain  and  qualify  the  effect  of  such 
interruptions.  It  is  not|  for  instance,  to  be  presumed,  that  valua- 
ble mills  will  be  erected  to  be  fed  by  an  artificial  canal  from  a 
river,  and  the  stream  be  indispensable  for  the  support  of  such 
mills,  and  yet,  that  the  right  to  the  stream  is  so  completely 
lodged  in  another,  that  it  may  be  cut  off,  or  diminished,  or  sus- 
pended at  pleasure ;  but,  if  there  should  not  be  water  enough  for 
the  progressive  wants  of  all,  the  riparian  proprietor  should  re- 
serve to  himself  the  power  of  future  appropriation  for  his  own 
exclusive  use.  In  such  cases,  reasonable  presumption  must  be 
made  from  acts  in  their  own  nature  somewhat  equivocal  and  sus- 
ceptible  of  different  interpretations.  The  interruptions  may  arise 
from  resistance  to  an  attempt  by  the  canal-owner  to  extend  the 
reach  of  bis  dam  &rther  into  the  river  for  the  purpose  of  appro- 
priating more  water,  or  from  a  desire  to  prevent  undue  waste,  in 
dry  seasons,  to  the  injury  of  the  riparian  proprietor.  But  the 
presumption  of  an  absolute  and  controlling  power  over  the  whole 
flow,  a  continuing  power  of  exclusive  appropriation  from  time  to 
time,  in  the  riparian  proprietor,  as  his  wants  or  will  may  influence 
his  choice,  would  require  tlie  most  irresistible  facts  to  support  it. 
Men  who  build  mills,  and  invest  valuable  capital  in  them,  cannot 
be  presumed,  without  the  most  conclusive  evidence,  to  give  their 
deliberate  assent  to  the  acceptance  of  such  ruinous  conditions. 
The  general  presumption  appears  to  me  to  be  that,  which  is  laid 
down  by  Mr.  Justice  Abbott  in  Saunders  vs.  Newman  (1  Bam. 
and  Alderson^  258) ;  '*  When  a  mill  has  been  erected  upon  a 
stream  for  a  long  period  of  time,  it  gives  to  the  owner  a  right, 
that  the  water  shall  continue  to  flow  to  and  from  the  mill  in  the 
manner  in  which  it  has  been  accustomed  to  flow  during  all  that 
time.  The  owner  is  QOt  bound  to  use  the  water  in  the  same 
precise  manner,  or  to  apply  it  to  the  same  mill ;  if  he  were,  that 
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would  Stop  all  improvemeDts  10  machinery.  If,  indeed,  the 
alterations  made  from  time  to  time  prejudice  the  right  of  the 
lower  mill  [i.  e.  hj  requiring  more  water],  the  case  would  be 
different." 

In  this  view  of  the  matter,  the  proprietors  of  Sergeanfs  trench 
are  entitled  to  the  use  of  so  much  of  the  water  of  the  river,  as 
has  been  accustomed  to  flow  through  that  trench  to  and  from 
their  mills  (whether  actually  used  or  necessary  for  the  same  milk 
or  not),  during  the  twenty  years  last  before  the  institution  of  this 
suit,  subject  only  to  such  qualifications  and  limitations,  as  have 
been  acknowledged  or  rightfully  exercised  by  the  plaintifis  as 
riparian  proprietors,  or  as  owners  of  the  lower  raill-dam,  during 
that  period.  But  here  their  right  stops;  they  have  no  right 
farther  to  appropriate  any  surplus  water  not  already  used  by  the 
riparian  proprietors,  upon  the  notion,  that  such  water  is  open  to 
the  first  occupiers.  That  surplus  is  the  inheritance  of  the  riparian 
proprietors,  and  not  open  to  occupancy. 

The  question,  then,  resolves  itself  into  a  matter  of  fact : — ^What 
has  been  the  quantity  accustomed  to  flow  in  the  trench^  and 
what  the  qualifications  and  limitations  accompanying  the  flow 
during  this  period  f 

It  appears  to  me  most  manifest  from  the  general  current  of  the 
evidence,  that  the  trench  proprietors  do  not  hold  a  mere  waste- 
water privilege  in  the  sense  which  the  plaintiffi  attribute  to  those 
tenns.  It  would  be  almost  incredible,  that  a  priority  of  right 
should  be  reserved  to  the  plaintiffi,  as  riparian  proprietors,  to  use 
the  water  of  the  stream  for  any  new  mills  to  be  erected  from 
time  to  time  by  them,  so  as  to  entitle  them,  at  their  choice,  to 
divert  the  whole  from  the  trench.  Nodiing  but  the  clearest 
proofs  could  establish  such  a  right,  going,  in  the  event,  to  the 
complete  destruction  of  the  mills  erected  on  the  trench.  So 
far  from  such  a  pre-eminent  right,  as  it  is  called,  being  justified 
by  the  evidence,  it  appears  to  me  to  be  encountered  by  it  at  almost 
every  step.    The  acts  of  the  parties,  at  the  di&rent  periods  of 
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their  ownership,  are  irreconcileable  with  such  a  supposition.  The 
answers  of  the  defendants  positively  deny  it.  The  most  that  can 
be  pretended  from  any  portion  of  the  evidence  is,  that  the  pro- 
prietors of  the  mills  on  the  lower  dam  did  in  dry  seasons,  when 
the  water  was  scanty  remove  the  temporary  dams  erected  by  the 
trench  proprietors,  to  gain  at  those  periods  an  additional  supply 
of  water.  But  these  acts  of  interruption  seem  confined  to  the 
temporary  dam  so  erected,  and  not  designed  as  interruptions  of 
the  ordinary  flow  of  the  water  by  means  of  the  permanent  dam, 
or  otherwise^  into  the  trench.  And  what  is  very  material,  they 
were  interruptions  for  the  purpose  of  supplying  their  mills,  then 
existing  on  the  lower  dam,  with  water.  If,  therefore,  we  give 
the  fullest  effect  to  this  assertion  of  pre-eminent  right,  it  must  be 
limited,  as  it  was  exercised,  to  the  uses  of  the  mills  then  in  ex- 
istence, that  is,  to  the  usual  priority  of  supply,  which,  in  a  con- 
flict of  right  and  a  deficiency  of  water,  they  were  accustomed  to 
take  and  require.  Such  a  pre-eminent  right,  founded  merely  in 
usage,  for  particular  mills,  must  be  confined  to  those  mills,  and 
cannot  be  admitted  as  proof  of  a  general  unlimited  right  over  all 
the  water  for  all  future  mills.  If  the  trench  owners  could  only 
claim  a  waste-water  privilege,  it  was  of  waste-water  not  then  appro- 
priated or  used  by  existing  miUs.  In  this  view  of  the  case,  it 
would  not  help  the  plaintiffs ;  for  it  is  not  shown,  that  the  old 
mills  would  have  sustained  any  injurious  loss  of  water  if  no  new 
mills  had  been  built  by  the  plaintiffs,  requiring  a  further  supply. 
But  it  cannot  be  disguised,  that  even  this  claim  of  right,  so  limit- 
ed, has  many  difficulties  to  encounter.  There  is  no  uniform, 
clear,  decisive  evidence  to  support  it.  The  evidence  is  contra- 
dictoiy,  or  inconclusive.  There  has  been  no  acquiescence  in 
the  acts  of  interruption  of  such  an  unequivocal  nature  and  for 
such  a  period,  as  would  justify  the  Court  to  infer  any  admission 
of  right  by  the  trench  owners,  or  any  original  reservation  on  the 
part  of  the  plaintiffi.  On  the  contrary,  the  matter  of  right  seems 
always  to  have  been  in  contestation.     The  most  that  the  Court 
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can  say,  is,  that  the  claim  of  pre-eminent  right  is  suspended  in 
doubt ;  and  that  it  ought  not,  under  such  circumstances,  to  give 
relief  against  the  positive  denials  of  the  owners. 

My  opinion  accordingly  is,  ihat  the  trench  owners  have  an 
absolute  right  to  the  quantity  of  water  which  has  usually  flowed 
therein,  without  any  adverse  right  on  the  plaintiffs  to  interrupt  that 
flow  in  dry  seasons,  when  there  is  a  deficiency  of  water.  But 
the  trench  owners  have  no  right  to  increase  that  flow;  and 
whatever  may  be  the  mills  or  uses,  to  which  they  may  apply  it, 
they  are  limited  to  tlie  accustomed  quantity,  and  may  not  ex- 
ceed it. 

What  that  quantity  is,  has  not  been  ascertained  by  any  precise 
admeasurement.  The  trench  owners  in  their  answer  do  not 
pretend^  that  they  have  acquired  any  new  rights  by  an  additional 
uninterrupted  use  within  tlie  last  twenty  years.  On  the  contrary, 
they  assert,  that  the  quantity  which  now  flows,  is  j'n  conformity 
to  the  ancient  usage,  and  does  not  exceed  it.  They  assert,  ^'  that 
the  present  gate-hole,  which  leads  the  water  from  the  said  great 
flume  [of  the  upper  dam]  into  said  trench,  is  about  four  feet 
wide,  and  fifteen  or  sixteen  inches  deep ;  that  the  said  gate-hole 
was  made  about  one  year  after  said  upper  dam  was  built,  and 
that  the  diversions  thereof  have  never  been  altered  from  the  time 
the  same  was  first  made,  as  aforesaid,  to  the  present  time."  If 
tlie  fact  be  so,  it  furnishes  some  elements  for  a  very  correct  ad- 
measurement of  their  rights.  The  principal  difficulty  in  applying  it 
as  an  absolute  measure,  arises  from  the  fact  of  there  having  been 
a  gate  in  this  gate-hole,  put  there  at  the  time  of  the  hole  itself 
being  made.  This  gate  was  removed  at  least  ten  years,  and 
more  probably  from  fifteen  to  twenty  years,  before  the  filing  of 
the  bill.  The  plaintifls  insist,  that  this  gate  was  designed  to 
regulate  the  quantity  of  water  to  which  the  trench  owners  were 
entitled,  and  was  adjusted  accordingly.  The  latter  admit  the 
fact  of  its  existence,  but  assert  its  removal  twenty  years  ago,  and 
that  ^^  it  was  placed  in  said  gate-hole  by  tlie  owners  of  the  shops 
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aDd  mills  on  said  irenchf  and  used  by  them  to  shut  the  water 
out  of  said  trenchj  while  they  were  repairing  the  same  or  the 
works  thereon."  It  is  very  difficult  to  ascertain,  from  the  evi- 
dence, whether  any  positive  limitation  of  right  can  be  deemed  to 
have  been  originally  intended  by  it.  It  was  hoisted  and  lowered 
by  the  trench  owners,  as  well  as  by  others,  occasionally,  while 
it  existed,  and  its  removal  for  a  number  of  years  affi>rds  some  pre- 
sumption, that  it  was  not  deemed  a  fixed  regulator  of  right.  Its 
height  varied  at  different  times  according  to  circumstances;  and  it 
is  not  easy  to  infer  that  to  be  a  po^tive  gauge  of  quantity,  agreed 
on  by  the  parties,  which  was  not  immoveable  m  its  position. 

There  was  an  agreement  entered  into  in  the  year  1796  be- 
tween  the  owners  of  the  upper  dam,  of  the  trenehj  and  of  the 
mills  on  the  west  side  of  the  river  (which  is  set  out  in  the  bill, 
and  admitted  by  the  owners),  which  has  been  relied  upon  by 
both  parties  as  explanatory  of  the  rights  of  all  concerned.  The 
plaintifi&,  and  those  under  whom  they  claim,  were  not  parties  ta 
it ;  but  as  matter  of  evidence,  they  have  themselves  relied  on  it,^ 
and  complain  of  it,  not  on  account  of  its  incorrect  statement  of 
the  matter  of  right,  but  of  the  intentional  omission,  fairly  to  cany 
it  into  efiect.  It  begins  as  follows  :  "  Whereas  the  ancient  privi- 
lege of  Sergeani*s  trench  or  the  shops  thereon,  has  not  been 
precisely  ascertained,  and  whereas  the  owners  thereof,  the  owners 
of  the  new  upper  dam,  and  the  owners  of  the  ancient  mills  at 
the  falls  are  all  interested  therein,  and  in  order  to  make  each 
party  right,  and  make  the  same  as  conveniently  managed  as  may 
be,  we,  the  subscribers,  covenant  and  agree  as  follows :  The 
owners  of  the  upper  dam  hereby  convey  to  the  owners  of  the 
shops  below  a  full  and  free  liberty  of  passing  and  repassing  on 
their  land  to  tlie  gate,  when  they  think  proper,  for  the  regulating 
the  water  according  to  their  right  in  the  same.  And  the  owners 
of  the  works  below  the  falls  have  the  same  liberty  to  shut  or 
hoist  said  gate  for  the  same  purpose,  in  as  full  manner  as  ever 
heretofore,  by  custom,  usage,  or  contracts.    And  to  prevent  any 
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difficulty  about  ascertaining  ttie  proportion  of  water  fuUy  due  and 
belonging  to  said  trench  works,  it  is  mutually  agreed,  that  Berir 
jamin  Cozzens,  jr.  and  Stephen  Jenksj  jr.  be  and  are  hereby 
chosen  to  regulate  and  ascertain  the  same ;  and  that  the  owners 
of  the  upper  dam  keep  a  suitable  gate  on  their  flume,  suitable  for 
conveying  and  regulating  the  said  water,  at  their  own  expense. 
And  that  it  is  further  agreed,  that  in  case  the  said  B.  C.  and  S.  J* 
do  not  agree,  they  have  power  to  appoint  a  third  person,  two 
of  who.nn  agreeing,  to  settle  the  same.  And  that  the  ancient 
usage  or  quantity  of  water j  which  has  been  accustomed  to  pass 
the  said  trench,  be  the  rale  for  them  to  aim  at  as  near  as  they 
can,  and  the  mode  of  setdement,  and  the  quantity  they  agree 
upon,  be  hereafter  the  mode  and  quantity  for  ever.  And  that  the 
said  persons,  within  one  year  from  the  date,  ascertain  the  same ;  , 
and  that  they  inform  the  parties,  who  now  agree  to  make  such 
other  writings,  as  may  then  appear  more  descriptive  of  the  mode 
and  quantity,  and  the  same  be  then  recorded,  and  that  the  regu* 
lating  gate  be  made  at  the  expense  of  the  privilege."  Now, 
the  gravamen  of  the  bill  is,  that  tliis  agreement  was  never  carried 
into  eflTect  by  any  award  whatsoever,  though  the  plaintiffi  have 
requested  it ;  but  that  it  was  entered  into  to  defraud  the  plaintiffi, 
by  deluding  them  into  the  belief,  that  the  parties  intended  to  se* 
cure  the  ancient  privilege  of  the  trench  owners,  and  no  more ; 
whereas,  under  pretence  of  it,  the  trench  owners  have^  within 
twenty  years  last  past,  used  much  more  water. 

We  are  then  at  liberty,  as  I  think,  to  consider,  that  the  agree* 
ment  of  1796,  in  its  terms  and  statements,  is  adopted  by  the 
plaintifis.  In  this  view  it  has  a  most  important  bearing  on  the 
whole  case,  not  only  as  a  document  of  considerable  antiquity, 
but  as  one  intended  to  setde  rights  between  parties,  all  having 
different  interests.  Unfortunately,  no  award  was  ever  made  by 
the  arbitrators,  they  diflfering  in  opinion  (the  one  being  an  owner 
on  the  trench  and  the  other  an  owner  on  the  lower  dam)  as  to 
the  height  which  the  gate  ought  to  be  raised  in  a  dry  time. 

VOL.  IV*.  62 


410  RHODE  ISLAND. 

Tyler  et  aL  va,  Wilkinton  et  aL 


The  difierence  seems  to  have  been  between  one  inch  and  three 
quarters,  and  two  inches  and  a  half,  in  the  height. 

The  agreement  itself,  however,  deserves  great  consideration. 
In  the  first  place,  it  states  the  right  of  the  trench  owners  in  a 
very  strong  manner.  It  admits,  and  indeed  requires,  the  arbi- 
trators to  allow  them  "  the  quantity  of  water,  which  has  been  ac- 
customed to  pass  to  the  trench ;  "  and  of  course  it  fixes  the 
right  by  the  quantity  flowing  in  the  trench^  and  not  by  the  quan- 
tity, Which  the  mills  then  existing  actually  required.  In  the  next 
place,  it  contains  no  qualification  or  limitation  of  this  right,  by 
the  slightest  allusion  to  any  pre-eminent  right  or  priority  of  the 
lower  dam  mills,  in  case  of  a  deficiency  of  water,  or  otherwise. 
Yet  such  an  omission,  if  such  a  qualification  or  limitation  as  is 
now  contended  for  by  the  plaintiffs  existed,  would  be  almost  in- 
credible. The  presumption  against  its  existence,  connected  with 
the  subsequent  lapse  of  time,  during  which  it  has  not  been  ad- 
mitted or  acquiesced  in,  is  of  itself  abundantly  cogent  and  press- 
ing. In  the  next  place,  it  goes  strongly  to  repel  any  inference, 
that  the  gate,  erected  in  1794  at  the  gate  hole  of  the  swift  flume, 
was  understood  by  the  parties  as  an  absolute  measure  of  the 
quantity,  or  had  a  fixed  position  to  limit  the  right  of  the  trench 
proprietors.  If  it  was  a  fixed  gauge,  there  could  have  been  no 
reason  for  an  arbitration  to  ascertain  it  in  1796,  much  less 
would  it  have  been  recited  in  the  agreement  that  it  had  "  not 
been  precisely  ascertained."  The  most,  that  can  be  properly 
said,  is,  that  the  parties  placed  it  there  for  their  convenience,  but 
not  as  a  positive  limitation  of  right,  which  neither  party  was  at 
liberty  to  alter,  if  it  affected  his  acknowledged  rights  injuriously. 
In  the  next  place,  the  agreement  ascertains,  that  the  right  of  the 
trench  owners  was  not,  if  I  may  so  say,  an  expanding  right,  in- 
creasing with  the  uses  to  which  they  might  choose  to  appropriate 
the  water  of  the  river ;  and  that,  therefore,  they  had  no  right  to 
extend  their  prior  appropriation  of  the  water.  Their  use  of  the 
water  since  that  period  ought  to  be  referred  back  to  their  rights 
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as  recognised  ia  1796,  and  if  any  additional  quantity  has  been 
appropriated  in  the  intervening  time  (which  they  deny),  that  ex- 
cess is  to  be  deemed,  not  a  matter  of  adverse  claim,  but  of 
mere  indulgence.  In  the  next  place,  it  is  a  fair  inference  from 
the  agreement,  that  the  water,  which  thus  flowed  into  the  trench 
of  right,  was  ordinarily  adequate  to  the  use  of  all  the  mills  then 
erected  on  it.  At  least,  the  existing  state  of  things  at  that  pe- 
riod may  be  taken  to  be  rightful  and  adequate  to  the  wants  of  the 
parties,  or  some  exception  would  naturaUy  have  found  its  way 
into  the  agreement.  And  this  inference  is  fortified  by  the  depo- 
sition of  Benjamin  CozzenSy  jr.  (one  of  the  arbitrators)  as  well  as 
by  the  subsequent  user  by  the  trench  owners.  The  agreement 
of  1797,  between  the  owners  of  the  upper  dam  and  the  owners 
of  the  mills  on  the  west  side  of  the  lower  dam,  for  regulating  the 
flumes  of  the  upper  dam,  so  as  to  secure  a  proper  quantity  of 
water  to  the  lower  dam,  does  not  in  the  slightest  degree  impugn 
these  conclusions.  The  trench  owners  were  not  parties  to  it ; 
but  it  has  an  implied  reference  to  the  agreement  of  1796,  and 
manifestly  contemplated  a  ratification  of  its  stipulations. 

The  memorandum,  indorsed  on  the  deed  of  Gideon  Jenks  to 
Eleazer  Jenks  in  1781,  cannot  be  admitted  as  proof  of  the  ante- 
rior pre-eminent  right  contended  for  by  the  plaintiffi.  In  the 
first  place,  however  operative  between  the  parties,  it  could  not 
bind  the  rights  of  the  other  trench  owners,  who  were  not  parties 
to  it.  In  the  next  place,  it  is  not  in  its  terms  a  recognition  of  any 
antecedent  existing  right,  but  a  reservation  of  a  future  right. 
Its  effect,  in  this  view,  is  equivocal ;  for  the  reservation  of  a  pre- 
eminent right  may  have  been  a  part  of  the  bargain  between  these 
particular  parties.  But  what  is  still  more  material,  the  reserva- 
tion is  not  to  the  plaintiff,  or  to  the  owners  of  the  lower  dam 
generally,  or  to  the  riparian  proprietors,  but  simply  a  reservation 
in  favour  of  the  forge  mill,  then  existing  on  the  west  side  of  the 
river.  Its  bearing,  therefore,  on  the  present  case,  must  be  very 
slight,  if  in  truth  it  ought  to  have  any  bearing  at  all.    The  acts 
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of  particular  owners  respecting  their  own  rights  cannot  be  per- 
mitted to  bind  the  rights  of  others,  unless  they  are  adopted  and 
acquiesced  in,  with  full  knowledge  by  the  other  parties  in  interest 
The  agreement  of  1796  repels  any  such  inference.  The  fact  of 
the  actual  flow  and  use  of  the  water,  for  a  considerable  length  of 
lime,  is  proof  of  a  general  right ;  and  no  limitations  are  to  be 
presumed,  unless  such  limitations  have  constantly  accompanied 
the  use,  and  been  acquiesced  in  by  those,  whose  interests  were 
adverse.  For  a  period  of  forty  or  fifty  years  tlie  water  did  flow 
into  the  trench  without  any  known  limitation  upon  it  by  g^mt 
or  usage*  The  acts  of  interruption,  since  that  time,  were  either 
such  as  referred  to  the  removal  of  temporary  dams,  intended  to 
increase  the  supply,  or  were  under  circumstances  so  question- 
able, as  to  leave  behind  them  no  clear  traces  of  any  admission  of 
right,  or  uniform  acquiescence  in  them,  as  just  exercises  of  supe- 
rior adverse  interests. 

I  pass  over  any  particular  examination  of  the  testimony  of  wit- 
nesses on  this  point,  because  it  is  extremely  difficult  to  reconcile  k 
throughout ;  and  it  is,  in  many  respects,  so  loose  and  uncertain,  that 
the  judgment  cannot  repose  upon  it  with  entire  confidaice.  It  fails 
of  establishing  any  solid  ground,  on  which  to  rest  a  decree  in  favour 
of  the  plaintiflls  of  a  pre-eminent  right  to  the  use  of  the  water. 

The  cot^clusion,  to  which  my  mind  has  arrived  on  this  pomt, 
is,  that  the  owners  on  Sergeanfs  trench  have  a  right  to  the  flow 
of  the  quantity  of  water  which  was  accustomed  to  flow  therein 
antecedent  to  1796 ;  that  this  right  is  general,  and  not  qualified 
by  any  pre-eminent  right  in  the  plaintifls  or  the  other  owners  of 
the  lower  dam,  either  as  riparian  proprietors  or  odierwise,  to  the 
use  of  the  water,  in  case  of  a  deficiency ;  that,  if  there  be  a 
deficiency,  it  must  be  borne  by  all  parties^  as  a  common  loss, 
wherever  it  may  fall,  according  to  existing  rights;  that  the 
trench  proprietors  have  no  right  to  appropriate  more  water  than 
belonged  to  them  in  1796,  and  ought  to  be  restrained  from  any 
further  appropriation ;   and  that  the  plaintifls  to  this  extent  are 
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entided  to  have  their  general  right  established,  and  an  injuDction 
granted. 

It  is  impracticable  for  the  Court  to  do  more^  in  this  posture 
of  the  case,  than  to  refer  it  to  a  master  to  ascertain,  as  near  as 
may  be,  and  in  conformity  with  the  suggestions  in  the  opinion  of 
the  Court,  the  quantity  to  which  the  trench  owners  are  entided, 
and  to  report  a  suitable  mode  and  arrangement  permanently  to 
regulate  and  adjust  the  flow  of  the  water,  so  as  to  preserve  the 
rights  of  aU  parties. 

In  respect  to  the  question  of  damages  fcnr  any  excess  of  the 
use  of  the  water  by  the  trench  owners,  beyond  their  right,  with- 
in six  years  next  before  the  filing  of  the  bill,  I  have  not  thought 
it  my  duty  to  go  into  a  consideration  of  the  evidence.  It  is  a  fit 
subject,  either  for  reference  to  a  master,  or  for  an  issue  of  guanr 
turn  damnificatuSf  if  either  party  shall  desire  it. 

The  decree  of  the  Court  is  to  be  drawn  up  accordingly ;  and 
aU  further  directions  are  reserved  to  the  further  hearing  upon 
the  master's  report,  Sec. 

Decree  accordifigly. 
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Artemas  Stebbins  vs.  Michael  Eddt. 

Where  a  farm  it  lold  at  so  much  per  acre,  if  the  qoantity  be  mistaken  by  the  parties, 
a  Court  of  Equity  will  relieve  the  party  injured  by  the  mistake. 

In  such  case  the  vendee  hai  a  right  to  take  the  farm  at  the  price  of  the  real  number 
of  acres,  and  to  have  compensation  for  the  deficiency,  if  he  lias  paid  the  con^der- 
ation. 

So  where  the  sale  is  for  a  gross  sum,  and  there  is  a  positive  representation  of  the 
quantity  by  the  vendor. 

But  it  may  be  otherwise,  if  the  statement  of  the  quantity  be  mere  matter  of  descrip- 
tion, and  not  of  the  essence  of  the  contract;  as  where  the  contract  contains  the 
words,  so  many  acres,  **  myrt  or  Ust"  or  ^  eoiUaining^  by  estimaHon,**  &c ;  for  in 
such  cases  the  vendee  may  take  upon  himself  tlie  risk  of  tlie  quantity. 

But  if  there  be  any  fraud  or  wilful  misrepresentation  of  the  quantity,  equity  will 
I     afford  relief  in  these  latter  cases* 

A  sale  was  at  first  made  of  a  farm  upon  a  contract  of  so  much  per  acre,  to  be  ascer- 
tained by  measurement  Afterwards  the  parties  agreed  to  waive  any  measure* 
ment,  and  the  vendee  took  the  farm  at  the  gross  sum  of  3^500,  supposing  it  to 
contain  fifty  acres,  from  the  representation  of  the  vendor ;  and  in  the  deeds  of  con- 
veyance the  land  was  stated  to  contain  forty-seven  and  a  half  acres,  "  more  or 
less."  Heldf  that  as  the  vendor  was  not  guilty  of  any  fraudulent  misrepresenta- 
lion,  but  expressed  his  bond  fide  belief!  the  vendee  was  not  entitled  to  relief  in 
equity,  although  the  quantity  turned  out,  upon  subsequent  measurement,  to  be  forty 
and  a  half  acres  only,  each  party  having  been  well  acquainted  with  the  local 
boundi^es  of  the  farm. 

Bill  in  equity  for  a  fraudulent  misrepresentation  in  the  sale 
of  a  farm,  as  to  the  quantity  of  land. 

The  cause  was  argued  by  Randolph  for  the  plaintiff,  and  by 
Hunter  and  Robbins  for  the  defendant,  at  the  last  term ;  and  the 
opinion  of  the  Court  was  now  delivered,  as  follows. 

Stort  J.  This  cause  was  argued  at  the  close  of  the  last  No- 
vember Term  of  this  Court,  and  derives  some  of  its  interest 
and  importance  from  the  character  of  the  parties,  who  are  both 
clergymen,  and  the  nature  of  the  bill,  which  contains  charges  of 
fraud  and  misrepresentation.  On  the  21st  of  June,  180 J,  the 
parties  entered  into  a  vnritten  contract,  whereby  the  defendant 
sold  to  the  plaintiff  a  farm  situate  in  Swansey,  and  agreed  to  ex- 
ecute a  deed  for  the  same  in  six  weeks  from  that  date.  The 
plaintiff  agreed  to  pay  for  the  same  at  the  rate  of  fifty  dollars 
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per  acre.  And  the  parties,  "  in  consideration  of  the  failure  of 
the  conditioQ  aforesaid,"  further  bound  themselves  each  to  the 
other,  "  whichever  may  fail  in  the  Condition  aforesaid,"  to  pay  the 
sum  of  fifty  dollars.  Both  parties  acted  upon  the  supposition  (in 
which  they  were  doubtless  mistaken  in  point  of  law),  that  the 
agreement  was  not  binding  upon  them  as  an  absolute  sale,  but 
that,  at  the  option  of  either  party,  it  mi^t  be  rescinded  upon  the 
payment  of  the  stipulated  sum  of  fifty  dollars.  In  consequence 
of  this  supposition,  some  correspondence  took  place  between  the 
parties  towards  the  close  of  the  stipulated  period,  as  to  the  inten- 
tion of  the  defendant  to  complete  the  conveyance,  and  on  that 
occasion  the  defendant  expressed  his  determination  to  fulfil  his 
bargain.  The  ill  health,  however,  of  the  defendant,  of  which 
due  notice  was  given  to  the  plaintiff,  postponed  the  actual  execu- 
tion of  any  deed  to  the  plaintiff  until  the  17th  day  of  August  of 
the  same  year,  when  one  tract,  constituting  part  of  the  farm,  was 
conveyed,  at  the  request  of  the  plaintiff,  to  one  Winslow^  a  sub- 
purchaser under  him,  and  the  residue  was  conveyed  to  the  plain- 
tiff. The  deed  to  Winslow  described  the  tract  by  metes  and 
bounds,  and  as  ^'containing  seven  and  a  half  acres,  be  the 
same  more  or  less ; "  and  the  deed  to  the  plaintiff  also  described 
the  residue  of  the  farm  by  metes  and  bounds,  and  as  "  contain- 
ing forty  acres  be  the  same  more  or  less."  No  measurement 
of  the  farm,  though  intended  by  the  parties  at  the  time  of  the 
original  contract,  took  place ;  but  upon  the  final  negotiation,  at 
the  time  of  giving  the  deed,  the  land  was  afiirmed  by  the  de- 
fendant to  contain,  according  to  his  belief,  fifty  acres  and  up- 
wards ;  and  the  plaintiff,  giving  entire  credit  to  the  suggestion, 
paid  or  secured  the  consideration  of  tweny-five  hundred  dol- 
lars for  the  same,  and  has  since  discharged  the  whole  amount. 
In  point  of  fact,  the  land,  as  the  bill  asserts,  upon  a  recent  sur- 
vey,  contains  forty  acres  and  one  half  acre,  and  no  more ;  and 
this  assertion  is  not  contradicted  by  the  answer.  The  bill  seeks 
compensation,  for  the  asserted  deficiency,  at  the  rate  of  fifty  dol* 
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lars  per  acre,  upon  the  ground,  that  the  representation,  that  the 
same  contamed  £67  acres,  Was  fraudulently  and  deceitfully  made, 
by  the  defendant,  at  the  time  of  the  execution  of  the  convey- 
ance, and  was  iroplicidy  confided  in  by  the  plaintiff.  The  bill 
also  prays  general  relief. 

The  answer,  in  the  most  explicit  manner,  negatiyes  any  fraud 
and  mbrefnresentation ;  but  it  admits  that  the  defendant  did,  at 
the  time  of  the  original  contract,  as  well  as  of  the  conveyance, 
represent  to  the  plaintiff,  that  the  farm  contained,  in  his  belief, 
fifty  acres  and  upwards ;  and  it  asserts,  that  such  was  in  fact  the 
defendant's  belief  firom  all  the  information  he  had  from  old  mea- 
surements and  other  sources.  It  further  alleges,  that  at  the  time 
of  the  final  negotiation  the  original  contract  of  sale,  at  a  specific 
sum  per  acre,  was  rescinded,  and  that  the  bargain  was  completed 
for  a  gross  sum  of  ^3500 ;  and  that  the  plaintiff  distinctly  un- 
derstood, that  the  defendant  would  not  then  complete  the  sale, 
unless  for  the  sum  of  ^2500,  whether  there  were  fifty  acres  or 
not,  and  the  deed  was  drawn  accordingly. 

The  first  question,  arising  in  the  case,  is,  whether  the  original 
contract  has  been  rescinded,  so  that  it  is  no  longer  to  be  consid- 
ered as  a  purchase  at  a  stipulated  price  per  acre,  but  a  purchase 
for  a  gross  sum,  whatever  might  be  the  measurement  of  the  farm. 
Upon  the  terms  of  the  original  contract  it  is  quite  clear,  that  the 
price  was  to  be  regulated  by  the  acre,  and  if  that  contract  form- 
ed the  sole  basis  of  the  conveyance,  it  might  be  difficult  to  resist 
the  plaintiff's  title  to  a  decree.  The  general  rule  in  equity  is, 
that,  under  such  circumstances,  if  there  is  any  mistake  in  the 
quantity,  the  party  is  entided  to  take  the  land  and  have  compen- 
sation for  the  deficiency.  The  reason  is,  that  each  party  is  sup- 
posed to  be  regulated  in  his  bargain  by  the  real  quantity,  and  if 
there  be  any  mistake  as  to  the  real  quantity,  the  one  has  more, 
and  the  other  less,  than  what  both  intended,  either  in  land  or 
price.  In  such  cases  the  quantity  conveyed  constitutes  an  essential 
ingredient  in  the  bargain,  and  is  not  mere  matter  of  description. 
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Equity,  therefore,  will  correct  the  mistake,  and  put  the  parties  in 
the  situation  in  which  they  would  have  been,  if  the  real  facts  had 
been  known  to  them.    This  is  the  clear  result  of  the  authorities. 
Thus  in  Shovd  vs.  Bogan,  (2  Eq.  Ca.  Mr.  688,  |>l.  4),  where  A 
agreed  with  By  for  the  purchase  of  lands  at  so  much  per  acre^ 
and  an  old  survey  was  produced,  and  the  purchase  nnoDey  paid 
according  to  it,  and  there  was  a  deficiency  in  tike  number  of 
acres,  the  Lord  Chancellor  decreed  compensation  for  the  defi- 
ciency*   Whether,  in  that  case,  there  was  fraud,  or  mere  mis* 
take,  is,  perhaps,  not  quite  certain  fitNxr  the  language  attributed 
to  the  Lord  Chancellor ;   but  he  deemed  die  production  of  the 
old  survey  a  direct  affimntion  of  the  quantily,  and  therefore  gaire 
rdief.    The  doctrine  was  folly  recognised  in  HSEb  vs^  BuMej 
(17  Fez.  394),  where  the  Master  of  the  RoUs  add,  ^  where  a 
misrepresentatioR  is  made  as  to  quantity,  though  innocendy,.  I  ap* 
prehend  the  right  of  the  purchaser  to«  be,  to  have  what  tfafe  ven- 
dor can  give,  with  an  abatement  out  of  the  purchase  money  for 
so  much  as  the  quantity  fells  short  of  the  represeatadon.    That 
is  the  rule  generally,  aS)  though  the  land  is  neither  bought  not 
sold  profe$$e£y  hf  the  acrej  die  presumption  is,  that,  in  fiadkig 
the  price,  regard  was  bad,  on  both  sides,  to  the  quantity,  which . 
both  suppose  the  estate  to  consist  of.    The  demand  of  the  ven- 
dor, and  the  ofiler  of  the  purchaser,  are  supposed  10  be  mfluenced, 
in  an  equal  degree^  by  the  quaality  which  hoik  believe  to  be  tlto 
subject  of  their  bargain.     Therefore  a  vaneaUe  alM^emenli  of 
price  will  probably  leave  bodi  parties  in  nearly  the  same  relative 
situation,  in  which  they  would  have  stood,  if  the  true  quantity 
had  been  originally  known.''    Here,  the  principle  was  not  oaij 
admitted,  as  to  purchases  Igr  the  acre,  but  it  was  applied  to  cases 
c^  purchases  for  a  gross  sum,  where  there  is  a  positive  repre- 
sentation  of  quantity.    I  say  positive,  for  a  different  rule  is,  or 
may  be,  applied,  where  there  are  qualifying  words  annexed,  as 
we  shall  presently  see.     And  even,  where  there  is  a  posidve 
statement  of  the  quantity  of  aeres^  nnueh  OKiy  depend  upon  the 
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manner  and  connexion  of  the  statement,  and  the  nature  of  the 
contract  or  conveyance,  whether  it  is  to  be  deemed  mere  de- 
scription, or  of  the  essence  of  the  purchase.  For  support  of  this 
observation  it  is  only  necessary  to  refer  to  Mason  vs.  Pearson 
(2  Johns.  R.  37),  Powdl  vs.  Clark  (5  Mass,  R.  355),  Dagne 
vs.  King  (1  Yeaies,  322),  Smith  vs.  Evans  (6  Binn.  102),  and 
Boar  vs.  McCormick  (1  Serg.  ^  Rawk  164). 

But  where  there  are  qualifying  words  in  the  contract,  as  to 
the  number  of  acres,  such  as  the  words  "  more  or  less,"  or  "  said 
to  contain,"  or  "  containing  by  estimation,"  in  these  and  the  like 
cases,  there  has  not  as  yet  been  adopted  any  general  rule  al- 
lowing the  parties  a  compensation,  either  for  deficiency  or  over- 
plus, if  the  mistake  has  been  innocent  on  both  sides.  In  an 
anonymous  case  in  Freeman^s  Reports  (2  Freeman,  107),  it  is 
reported,  that  a  case  was  cited,  where  a  man  conveyed  his  land 
by  the  quantity  of  100  acres,  he  it  more  or  less,  and  it  was  not 
above  60  acres,  but  had  no  relief,  because  it  was  his  own  laches. 
Mr.  Sugden^  thinks  this  case  open  to  much  observadon,  and  sup- 
portable only  upon  the  ground  of  an  actual  conveyance  before 
relief  sought.  But  it  may  be  explained  upon  another  ground, 
and  that  is,  that  the  boundaries  were  actually  described,  or  the 
tract  well  known  to  both  parties,  though  its  reported  contents 
were  different  from  the  real  quantity.  In  Tw^ord  vs.  FFareup 
(Finch,  310),  where  the  conveyance  stated,  that  there  were  so 
'many  acres  by  estimation,  and  the  preliminary  articles  declared, 
that  the  lands  completely  contained  so  many  acres,  as  were  men- 
tioned in  a  particular,  which  stated  them  as  so  many  acres  by 
estimation,  the  Court  denied  relieF  for  the  deficiency.  So  in 
Winch  vs.  Winchester  (1  Vtz,  fy  Beam,  376),  where  the  particu- 
lar of  an  estate,  sold  by  auction,  described  it  as  "  containing,  by 
estimation,  forty-one  acres,  be  the  same  more  or  less,"  but  it  in 
fact  contained  five  acres  less,  the  Master  of  the  Rolls  thought, 
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that  merely  upon  this  particular  the  pany  could  not  be  entitled  to 
any  abatement  of  the  purchase  money.  On  that  occasion,  he 
said,  *^  the  effect  of  the  words  '  more  or  less,'  added  to  the  state- 
ment of  the  quantity,  has  never  yet  been  absolutely  fixed  by  de- 
cisions, being  considered  sometimes  as  extending  only  to  cover 
a  small  difference  the  one  way  or  the  other ;  sometimes,  as  leav- 
ing the  quantity  altogether  uncertain,  and  throwing  upon  the  pur- 
chaser the  necessity  of  satisfying  himself  with  regard  to  it."  It 
was  in  the  former  light,  that  the  words  were  considered  by  my 
learned  brother,  Mr.  Justice  Washingtanj  in  Thomas  vs.  Perry 
(1  Peter^s  Cir.  Court  R.  49),  and  probably  also  in  Nelson  vs. 
Matthews  (2  H.  ^  Munf.  1 64),  as  it  certainly  was  in  Quesnel 
vs.  Woodlief  (2  H.  fy.  Munf.  173,  note),  by  the  Court  of  Ap- 
peals of  Virginia.^  In  the  latter  case,  there  was  the  ingredient 
of  the  sale  being  at  a  specific  sum  per  acre,  and  in  the  former 
case,  though  the  sale  was  for  a  gross  sum,  yet  the  title  deeds  of 
the  vendor  himself  showed,  that  there  was  an  over  estimate  in 
his  own  deed  by  twenty  acres.  These  facts  may  have  had  a 
material  influence  in  producing  the  decree  for  compensation.  On 
the  other  hand  in  HtiU  vs.  Cunninghani?s  Ex^ors  (1  Munf.  330), 
where  the  sale  was  for  a  gross  sum,  of  a  tract  '*  said  to  contain 
370  acres,  be  it  more  or  less,**  the  Court  held,  that  the  purchaser 
took  upon  himself  the  risk  of  the  quantity,  and  was  not  entitled 
to  any  abatement  of  the  purchase  money  for  any  deficiency. 
Twiford  vs.  Wareup  (Finch,  31 J )  proceeded  on  the  same  ground ; 
so  did  Winch  vs.  Winchester  (1  Vez*  8f  Beame,  375),  Smith  vs. 
Evans  (6  Binn.  109),  Boar  vs.  McCormidc  (1  Serg.  fy  Ratde, 
166),  and  Glen  vs.  Olen  (4  Serg.  fy  Rawk,  488).  In  short, 
the  latest  cases  generally  concur  with  the  doctrine  laid  down  in 
the  anonymous  case  in  2  Freeman,  107.  It  seems  to  me,  that 
there  is  much  good  sense  in  holding,  that  the  words  "  more  or 
less,''  or  other  equivalent  words,  used  in  contracts  or  conveyances 
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of  this  sort,  should  be  coostnied  to  qualify  the  represeDtatioo  of 
quaotity  in  such  a  inanoer,  that,  if  made  in  good  failh,  neither 
party  should  be  entided  to  any  relief  oa  accouot  of  a  deficiency  or 
surplus.  Nor  am  I  prepared  to  admit  that  the  fact,  that  the  sale 
is  not  in  gross,  but  for  a  specific  sum,  by  the  acre,  ought  neces- 
sarily to  create  a  difierence  in  the  application  of  the  principle. 
I  do  not  say,  that  cases  may  not  occur  of  such  an  extreme  defi- 
ciency as  to  call  ibr  relief;  but  they  must  be  such  as  would  natural^ 
jraise  the  presumptbn  of  fraud,  imposidon,  or  mistake  in  the  very 
asaeace  of  the  contract.  Where  the  sale  is  fair,  and  the  paities 
are  eqaatty  innocent,  and  the  quantity  is  sold  by  estimation,  and 
not  by  measurement,  there  is  little,  if  any  hardship,  and  vondx 
convenience  in  holding  to  the  rule,  caneat  emptor. 

But  to  recur  to  the  question,  whether  the  original  contract  has 
beau  varied  or  rescinded.  The  defendant  positively  asserts  the 
fact  in  his  answer  (and  it  opposes  on  this  point  the  aUegati(His  of 
the  bill),  that  at  the  time  of  the  conveyance  the  sale  was  tx  the 
gross  sum  of  2500  dollars,  whether  the  quantity  was  more  or  leas 
than  fifty  acres.  This  state  of  things  is  perfecdy  compatible 
nrith  the  terms  of  the  original  contract.  It  was  necessary,  by  those 
^rais,  that  the  number  of  acres  should  be  ascertained  ^  a 
Qieasurement  and  survey  befi>na  the  conveyance  could  be  com- 
pleted. There  was  nothing  unnatural  in  an  agreement  of  the  par- 
ties to  waive  the  measurement,  and  to  finish  the  contract  upon  an 
esdmate  of  the  quantii^.  Each  of  theip  well  knew  the  land  aod 
its  boundaries,  and  each  had,  or  at  least  might  havCf  equal  means 
of  aaoertaining  the  probable  quantity.  It  is  truey  that  the  plabi- 
tifif  placed  great  reliance  on  the  statements  of  the  defendant,  and 
had  confidence  in  his  sincerity  and  good  faith.  If  the  deCaBdaatV 
statements  contained  his  real  opinion  in  sincerity  and  good  faith, 
t)}e  confidence  of  the  other  party,  though  now  shown  to  be  erro- 
neously giveuy  ought  not  to  prejudice  him.  If  the  mistake  was 
mutual  and  innocent,  it  ought  not  to  be  visited  with  the  same 
consequences,  as  if  i|  wei9  fraudulent*    NoWf  the  tarms  of  the 
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coaveyance  are  very  strong  to  prore^  that  the  defence,  so  far  as 
the  poiDt  of  wairer  of  the  terms  of  sale  by  the  acre  is  concera* 
ed,  is  well  bunded.  In  the  first  place,  the  land  specified  in  the 
deed  to  Wimlow  is  described,  as  ^'  containing  seven  and  a  half 
aem,  he  the  same  more  or  less"  and  in  the  deed  to  the  plaintiff 
as  '*  containing  yor^y  Hereby  be  the  samemor^  or  less^"  making 
in  the  whole  forty^seven  acres  and  one  half,  and  00  more*  So 
that  upon  the  face  of  the  deed  the  estimation  is  less  than  fifty 
acres.  This  certainly  cannot  be  accounted  for  except  upon  the 
suppositioo  that  neither  party  deemed  the  estimate  of  fifty  acres 
previously  made  as  binding,  controlling,  or  absolute,  but  merely  as 
a  fair  representati(Hi  of  belief  or  probability.  In  the  next  place,  the 
words  ^  more  or  less"  restrain  even  this  representation  of  the 
number  of  acres  in  the  deed.  They  show,  that  neither  party  coo* 
templated  the  number  of  aores  as  of  the  essence  of  the  contracti 
but  as  matter  df  description,  as  what  both  bdieved,  and  neither 
warranted,  to  be  the  absolute  contents  of  the  fiirm.  The  whc^ 
weight  of  the  evidence  is  to  the  same  eflSect  It  shows,  that  the 
defendant  did  not  undertake  to  affirm  positively  in  the  course  or 
conclusion  of  the  negotiadon,  that  there  were  fifty  acres,  or  any 
other  certain  number,  but  that  be  would  not  sell  short  of  esti* 
mating  the  &rm  at  fifty  acres,  that  is,  for  2500  dolhrs.  How 
can  the  sale  of  forty-seven  and  a  half  acres,  ^  more  or  less,"  on 
the  face  of  the  deeds,  be  reconciled  with  an  absohite  sale  at  fifty 
dollars  by  the  acre  for  fifty  acres  f  We  must,  therefore,  take 
Che  case  to  have  been,  that  the  parties  concluded  their  bargab, 
and  made  the  conveyance  for  the  gross  sum  of  2500  dollars, 
tboogh  the  farm  naight  exceed  or  fall  short  of  that  quantity. 
Suppose  the  farm  had  measured  forQrHBeven  and  a  half  acres, 
could  there  have  been  any  pretence  for  compensation  to  the 
[dainttf  in  the  (ace  of  his  deeds?  Suppose  it  had  exceeded 
fifty  acres,  could  he  have  been  compelled  to  pay  more  purchase 
money  f  The  answer  to  each  question  must  be  in  the  negative. 
Upon  this  point  the  ease  of  Tw^krd  vs.  Wareup  {Fkiehj  310), 


422  RHODE  ISLAND. 


Stebbint  vs.  Eddy. 


is  very  significant  The  Court  there  said,  ^'that  the  articles 
were  only  a  securi^  and  preparatory  to  the  conveyance,  and  the 
defendant,  having  afterwards  taken  a  conveyance,  shall  not  resort 
to  the  articles  or  to  any  particular,  or  to  any  averment,  or  com- 
mumcation  afterwards ;  for  such  things  shall  never  be  admitted 
against  the  deed."  So  in  Smith  vs.  Evans  (6  Binn*  102)  Chief 
Justice  TUghman  considered,  that  the  original  contract,  which 
was  for  three  tracts  of  land,  containing  991^  acres,  at  a  speci- 
fied price  by  the  acre,  was  done  away,  or  rather  conclusively 
closed,  as  to  quantity,  by  taking  a  deed  by  metes  and  boundaries 
of  the  tracts  as  ^^  containing  991^  acres,  &cc«  be  the  same 
more  or  leu^  *'  By  accepting  this  deed  (said  he)  it  appears  to 
me,  that  the  agreement,  so  far  as  concerned  the  quantity,  was 
closed,  both  parties  consenting  to  estimate  it  at  991^  acres." 
And  though  the  deficiency  b  that  case  was  88  acres,  as  there 
was  no  pretence  of  fraud,  the  Court  enforced  payment  of  the 
securities  for  the  whole  purchase  money.  This  case  is  far 
stronger  than  the  present ;  but  it  has  much  in  its  principle,  which 
commends  it  for  adoption  in  practice.  My  judgment  accordingly 
is,  that  the  original  contract  of  sale  at  fifty  dollars  by  the  acre 
was  so  far  wuved  or  modified  by  the  parties,  that  the  number  of 
acres  did  not  form  the  basis  of  the  ultimate  conveyance,  but  the 
farm  was  purchased  upon  an  estimate  assumed  by  the  pardes, 
and  at  a  gross  sum. 

This  leads  me  to  the  next,  and,  mdeed,  upon  the  structure  of 
the  bill  itself,  to  the  only  important  point  of  the  controversy ;  and 
that  is,  whether  there  has  been  a  firaudulent  misrepresentation 
of  the  quantity  by  the  defendant  The  case  has  been  argued 
also  upon  the  ground  of  mere  mistake ;  but  the  bill  does  not 
put  the  charge  under  this  aspect,  nor  assume  it  as  a  ground  of 
relief.  The  Court,  therefore,  must  deal  with  the  case,  as  it  is, 
secundum  allegata  et  probata.  The  whole  stress  both  of  the 
allegations  and  proofs  is,  that  the  defendant  represented  his  opim'on 
and  belief  of  the  quantity  in  such  a  manner,  as  to  gain  the  entire 
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coDfidence  of  the  plaintiff.  There  is  no  pretence,  that  the  plain- 
tiff made  any  postive  assertion  of  fact,  in  the  nature  of  a  decla- 
ration of  his  knowledge,  or  of  his  warranty  of  quantity.  The 
whole  was  confined  to  an  exiHression  of  opinion  and  belief,  and 
was  so  understood  and  acted  upon  by  both  parties.  The  contra- 
diction, therefore,  of  the  defendant's  good  faith  is  to  be  estab- 
lished, not  by  showing,  that  the  quantity  is  difierent  firom  the 
representation,  but  that  the  opinion  and  belief  of.  the  plaintiff 
were  fraudulently  misrepresented  to  the  injury  of  the  plaintiff. 
It  has  been  suggested  at  the  bar,  that  fraud  cannot  be  predicated 
of  belief,  but  only  of  facts.  But  this  distinction  is  quite  too 
subtie  and  refined.  The  affirmation  of  belief  is  an  affirmation 
of  a  fact,  that  is,  of  the  fact  of  belief;  and  if  it  is  fraudulendy 
made  to  mblead  or  cheat  another,  to  abuse  his  confidence,  or  to 
blind  his  judgment,  it  is  m  law  and  morals  just  as  reprehensible, 
as  if  any  other  fact  were  affirmed  for  the  like  purpose.  The 
law  looks,  not  to  the  nature  of  the  fact  averred,  but  to  the  object 
and  design  of  the  affirmation. 

It  is  very  material  in  this  part  of  the  cause,  that  the  defendant's 
answer  is  so  full,  direct,  and  circumstancial  in  the  denial  of  the 
fraud  and  misrepresentation.  In  a  Court  of  Equity  nothing 
short  of  clear  and  decisive  testimony  by  two  witnesses,  or  by 
other  circumstances  quite  equivalent,  ought  to  outweigh  such  an 
answer.  In  the  complaint  brought  by  the  plabtiff  before  the 
church,  of  which  the  defendant  is  the  pastor,  there  is  an  allegation 
of  fraud ;  but  if  the  testimony  of  the  witnesses,  as  to  the  occur- 
rences which  took  place  before  the  proper  authorities  on  that 
occasion,  is  to  be  credited,  the  plaintiff  abandoned  that  charge, 
and  denied  his  intention  to  make  or  persist  in  it.  Such  an  ad- 
mission would  go  very  far  to  weaken  the  force  of  the  charge. 

The  circumstances  principally  relied  on  to  sustain  the  charge 
are,  in  the  first  place,  the  conduct  of  the  defendant  about  the 
time  of  executing  the  conveyance.  He  made  inquiries  as  to  the 
state  of  the  plaintiff's  mind  m  relation  to  the  purchase,  and 
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\vhether  he  was  eager  and  earnest  for  the  bargain.  Haying  re- 
ceived information  that  the  plaintiff  was,  in  the  language  of  a 
witness,  "  pretty  fierce  "  to  buy,  the  arguroent  sttribotes  to  bioi 
the  determinatbn  to  make  the  most  of  hb  advantages*  This 
may  be  a  circumstance  not  wholly  without  weight;  but  it  is 
surely  too  slight  to  rouse  a  suspicion  of  grave  and  intentional 
firaud.  It  may  show  wariness,  and  walchfuhesS)  and  worldly 
prudence  in  ascertaining  how  to  negotiate  with  a  wiffing  pur- 
chaser ;  but  it  can  scarcely  pass  for  more  than  the  indicaticMi  of  a 
wish  to  drive  a  close  and  thrifty  bargain. 

Another  circumstance  of  more  significance  is  the  fact  of  tbe 
representation  of  the  property  in  the  probate  inventory  of  the 
father's  estate,  presented  and  sworn  to  by  the  defendant,  as  ex- 
ecutor under  his  wiU.  The  defendant  took  by  a  deed  from  his 
father  one  of  the  three  tracts  of  land  composing  tfie  farm, 
estimated  at  about  twenty  acres.  The  father,  by  his  will, 
gave  a  parcel,  estimated  to  contain  about  twenty-two  acres,  to 
one  person,  and  another  parcel,  estimated  to  contain  about  one 
acre,  to  another  person ;  and  the  residue  of  his  real  estate  was 
devised  to  the  defendant*  In  the  inventory,  the  real  estate  of 
the  father  is  represented  to  be  ^^  forty  acres  of  land  with  one 
dweffing*4souse  thereon."  The  argument  drawn  fi:om  these  facts 
is,  that,  deducting  the  33  acres  given  to  other  devisees,  there 
could  remain  not  exceeding  17  acres  devised  to  the  defendant; 
and  therefore,  uniting  the  tract,  thus  devised,  with  diat  which  the 
defendant  took  by  deed,  there  was  within  his  own  knowledge  an 
estimated  quantity,  not  exceeding  thirty-seven  acres.  This  ar- 
gument is  met  on  the  other  side  by  the  allegation,  that  the  inven- 
tory was  by  mere  estimation,  and  not  by  measurement;  and  that 
in  cases  of  this  sort  it  is  not  usual,  especially  where  the  estate  is 
solvent,  to  be  exact  in  the  statement  of  the  number  of  acres. 
The  executor  affirmed  the  inventory  simp^,  because  it  was  so 
returned  by  tbe  appraisers.  There  is  weight  in  this  suggestion ; 
and  it  derives  some  aid  from  the  devise  of  the  tract  of  twenty^ 
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two  acres,  which  is  described  in  the  will,  not  by  absolute  quantity, 
but  by  metes  and  bounds,  as  containing  '*  about  22  acres,  be  the 
same  more  or  less.''  The  circumstance,  however,  is  not  without 
importance ;  and  it  certainly  called  upon  the  defendant  for  much 
caution  in  his  affirmations  as  to  the  quantity. 

Another  circumstance  is,  diat  upon  a  prior  negotiation  widi' 
certain  persons  of  the  name  of  Sherman  for  the  purchase  of  the 
estate,  the  defendant  represented  the  farm  to  contain  forty^fiw 
acres.  This  fact  comes  out  from  both  of  the  persons  who  ne- 
gotiated for  the  purchase.  But  both  agree  that  it  was  a  mertf 
estimation,  and  not  a  positive  representation.  A  certificate  <A 
this  fact  was  laid  before  the  church  meeting ;  and  another*  wittiess 
asked  the  defendant  at  anotiier  time,  why  this  represeftitation  wai 
made.  His  answer  was  (as  the  witnesss  tfttes),  ^^  that  it  was  in  time 
of  war,  when  it  was  not  prudent  for  a  man  always  to  tell  exactly 
what  he  was  worth.''  I  own  that  this  ekcuse  is  very  unsatisfac^ 
tory.  In  the  case  of  an  intended  sale  it  could  form  no  grdutid 
for  an  under  valuation  of  the  property,,  whatever  mighH  t^^'tte^ 
case  for  other  purposes.  The  excuse,  under  any  ciifcumstanceS) 
if  it  involved  a  known  misrepresentation,  would  not  be  ^er)r 
creditable ;  and  it  is  less  easily  reconcileable  with  the  high  stan- 
dard of  moral  purity,  so  appropriate  in  clergymen,  than  with  tiisft 
which  is  found  in  the  common  business  of  human  life.  The 
view,  however,  in  which  it  bears  on  the  present  oontiroversy,  fa 
not  one  of  etiucs,  but  of  fact.  Does  it  show,  that  the  defendant 
himself  misrepresented  his  own  opinion  and  belief  to  the  plaintiff, 
or  only,  that  he  sometimes,  when  his  own  interest  was  concerned, 
used  language  without  much  care,  and  in  a  loose  and  inaccurate 
sense  ? 

The  other  circumstances  of  the  case  have  not  presented  any 
serious  difficulty  to  my  mind.  This  circumstance,  I  am  com- 
pelled to  admit,  is  calculated  to  make  an.  unfavourable  im- 
pression* It  has  a  tendency  to  diminish,  in  some  degree,  that 
undoubting  confidence,  with  which  one  would  listen  to  the  direct 

VOL.  IV*.  54 


436  RHODE  ISLAND, 


SMbUni  M.  Eddy. 


denials  of  the  answer.  But  after  pausiog  with  much  deliberatkm 
upon  all  the  facta,  I  cannot  say,  that  this  circamstance  ought  to 
overcome  them.  The  representation  in  the  conveyances  is  of 
fi>rty-6even  acres  and  one  half  only ;  and  here,  giving  this  testi- 
mony its  whole  force,  the  pri^nr  representation  reduces  the  quan- 
tity to  forty-five.  This  di&rence  is  not  such  as  would  or  ought, 
ordinarily,  to  introduce  a  presumption  of  ill  faith.  The  estimates 
of  men  of  quantities,  in  themselves  uncertain,  and  unmeasured, 
may  dififer  at  different  times  from  various  circumstances,  without 
any  suspicion  of  wilful  misrepresentation.  What  is  matter  of 
opinion,  in  such  cases,  carries  with  it  the  elements  of  doubt. 
Better  infinrmation,  more  reflection,  and  more  guarded  attention 
may  honestly  change  the  belief  of  the  par^ ;  and  if  his  interest 
lies  that  way,  it  more  readily  draws  his  judgment  to  the  most 
favourable  conclusion.  It  would  sound  harsh,  under  such  cir- 
cumstances, to  found  a  decree  as  upon  fraud,  where  there  might 
be  inpooent  mistake,  loose  and  .inconsiderate  assertion,  or  negli- 
gent inquiry..  JOspecially  would  it  be  harsh  to  press  such  con- 
siderations against  a  solemn  denial  under  oath,  unless  the  judg- 
ment of  the  Court  could  not  justly  avoid  the  conclusion. 

The  case  of  fraudulent  misrepresentation  does  not  appear  to 
me  to  be  made  out,  so  that  a  C!ourt  of  Elquity  ought  to  interfere. 
My  opinion  is,  that  the  bill  ought  to 'be  dismissed ;  but  it  is  not  a 
ca^e  for  costs  for  the  defendant. 

The  District  Judge  concurs  in  this  opinion,  and  therefore  let 
there  be  &  decree  of  dismissal  without  costs. 

Decree  aceardinglg. 
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United  States  in  Error 

vs. 

Elijah  D.  Greene  asd  others. 

The  United  Staiea  may  sue  in  the  District  Court  at  indorsees  of  a  promissory  note 
against  the  malcer  thereof,  although  the  maker  and  payee  were  citizens  of  the 
same  slate*  the  restriction  contained  in  the  11th  section  of  tlie  judiciary  act  of 
1789,  ch.  30,  not  being  intended  to  apply  to  suits  broi^ht  by  the  UniUd  ^oUm,  or 
if  so  intended,  being  repealed  by  the  act  of  1815,  e/u  253. 

This  was  a  writ  of  enx)r  from  the  District  Court  of  JUaine^ 
The  action  was  brought  by  the  United  States  as  indorsees  of  a 
promissory  note  made  by  the  defendants  at  Easiport  on  the  10th 
of  February,  1826,  whereby  for  value  received  they  promised 
to  pay  the  president,  directors,  and  company  of  the  bank  of 
PassamaqUoddy  or  order,  three  months  after  date,  the  sum  of 
twenty^three  hundred  and  thirty-three  dollars  and  thirty-three 
,  cents  'y  and  afterwards  the  bank,  by  its  cashier,  indorsed  the  same 
to  the  United  States.  There  was  also  a  count  for  money  bad 
and  received.  The  defendants  pleaded  to  the  jurisdiction,  aver-* 
ring  that  the  bank  of  Passamaquoddy  \%  established  in,  and  com* 
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posed  of,  citizens  of  the  state  of  Maine,  and  that  the  defendants 
at  the  commencenieiit  of  the  action  were  and  still  are  citizens  of 
the  same  state,  and  that  by  the  11th  section  of  the  judiciary  act 
of  1789,  ch.  20,  the  District  Court  has  no  cognizance  of  such  a 
suit  brought  by  the  United  States  as  assignees.  There  was  a 
demurrer  to  this  plea,  and  upon  argument,  the  District  Court 
decided  against  its  jurisdietion,  and  dismissed  the  suit.  From 
this  judgment  the  present  writ  of  error  was  brought  to  the  Circuit 
Court. 

The  cause  was  argued  at  the  last  term  by  Hobbs  and  Long^' 

fellow  for  the  defendants,  and  by  Shepley,  District  Attorney,  and 

Daveis  for  the  United  States.    The  cause  was  then  continued 

for  advisement,  and  at  the  present  term,  the  opinion  of  the  Court 

was  delivered  as  follows. 

Stort  J.  It  is  quite  unnecessary  in  the  present  case  to  con- 
sider, whether  the  plea  to  the  jurisdiction  be  drawn  with  perfect 
technical  accuracy  or  not,  as  it  is  well  setded,  that  sufficient  mat- 
ter must  appear  upon  the  record  to  support  the  jurisdiction  of  the 
Court,  otherwise  the  suit  must  be  dismissed. 
'  The  question  then  is,  whether,  upon  the  matter  apparent  on 
the  record,  the  District  Court  possessed  jurisdiction  of  the  suit ; 
and  this  question  must  be  decided  exclusively  by  the  true  con- 
struction of  the  acts  of  Congress  cooferriog  and  limitbg  the  juris- 
diction of  the  national  Courts. 

The  9th  section  of  &e  judiciary  act  of  1789,  c&.  20,  declares^ 
diat  the  District  Courts  shall  have  cognizance  "  of  all  suits  at 
common  law,  where  the  United  States  sue,  and  the  matter  in 
dispute  amounts,  exclusive  of  costs,  to  the  sum  or  value  of  ooe 
hundred  dollars."  The  present  case  fklls  coro^detely  within  this 
description ;  it  is  a  suit  by  the  United  States  at  comraon  lawy  and 
tbe  matter  in  dbpute  exceeds  1 00  doOars.  There  would  be  an 
end  of  all  controversy,  tbeoefbre,  if  the  legislative  provisions 
stopped  here.    The  other  ))lurt9  of  thi»  section  confer  all  the 
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Other  jurisdictioD  bebnging  to  the  District  Courts  generaDy ;  and 
(the  obsenratioa  ia  materid)  it  gives  do  right  to  any  mdividual  to 
sue  in  those  Courts^  with  the  angle  exception  of  causes,  "  where 
an  alien  sues  for  a  tort  only,  in  violation  of  the  hw  of  nations,  or 
a  treaty  of  the  United  StateiJ^ 

The  10th  section  of  the  act,  however,  gives  to  the  District 
Courts  of  EaUucky  and  Maine  the  additional  jurisdiction  of  all 
other  causes,  except  of  appeals  and  writs  of  error,  which  are 
made  cognizable  in  the  Circuit  Courts.  It  may  be  remarked,  in 
passing,  that  this  section  has  now  become  inoperative  by  the 
establishment  of  distbct  Circuit  Courts  in  each  of  these  States. 

Then  comes  the  11th  section,  upon  which  alone  the  difficulty 
arises.  It  provides,  that  the  Circuit  Courts  shall  have  original 
cooizance  ^^  of  all  suits  at  common  law  or  b  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value 
of  five  hundred  dollars,  and  the  Unked  States  are  plaintiffii  or 
petitioners,  or  an  ftUen  is  a  party,  or  the  suit  is  between  a  citizen 
of  the  state,  where  the  suit  is  brought,  and  a  citizen  of  another 
state."  And  afterwards  com^  the  following  clause,  '*  And  no 
civ3  suit  shaU  be  brought  before  either  of  said  Courts  against  an 
inhalntant  of  the  United  States  by  any  original  process  in  any 
other  district  than  that,  whereof  he  is  an  inhabitant,  or  in  which 
be  shall  be  found  at  the  time  of  serving  the  writ ;  nor  shall  any 
District  or  Circuit  Court  have  cognizance  of  any  suit  to  recover 
the  contents  cfany  promissory  note^  or  other  chose  m  action  in 
favour  of  an  assignee^  unless  such  suit  migJU  have  been  proser 
euted  in  such  Court  to  recover  the  contents^  if  no  assignment  had 
been  madcj  except  in  cases  of  foreign  bitts  of  exchange/*  The 
terms  of  this  latter  clause  are  exceedingly  broad  and  strong, 
<<  uor  shall  any  District  or  Circuit  Court  have  cognizance,"  Sec. } 
and,  if  they  are  to  be  understood  without  any  limitation  whatso- 
ever, they  deariy  extend  to  the  present  case.  Yet  there  are 
considerations,  which  might  induce  one  to  pause  and  to  inquire, 
whether  such  could  have  been  the  legislative  inteitfion.    Whether 
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Congress  could  have  mtended  to  exclude  the  United  States  from 
suing  in  their  own  Courts  m  cases  in  which  the  government  be- 
came legally  possessed,  by  assignment,  of  notes  or  other  choses  in 
action,  whatever  mi^t  be  the  sum  in  controversy.  The  aigo- 
ments  urged  at  the  bar  on  this  subject  are  not  without  great 
weight.  In  the  first  place,  this  limitation  is  found  in  a  section,  whose 
main  object  is  to  fix  the  jurisdiction  of  the  Circuit  Courts.  It  deals, 
indeed,  with  process  in  the  District  Courts  also,  but  not  so  much 
to  ascertain  their  jurisdiction,  as  to  prescribe  when  and  where 
process  shall  be  served  and  be  returnable.  In  the  next  place, 
the  clause  respecting  assignments  of  notes  and  choses  in  actkm 
manifestly  proceeds  upon  the  suppodtion,  that  but  for  such  re- 
striction, suits  might  be  brought  by  private  indorsees,  or  assignees, 
in  the  Courts,  to  which  it  refers.  The  language  is  not  such  as 
would  naturally  be  used,  if  suits  by  the  government  in  the  District 
Courts  generally  had  been  in  contemplation.  The  restriction 
would  then  pertinently  and  properly  have  found  its  place,  not  in 
the  11th,  but  in  the  9th  section  of  the  act.  Now,  no  private 
indoriees  or  assignees  can  sue  m  any  cases  in  any  District  Courts, 
excepting  such  as  exercise  circuit  powers,  for  no  private  persons 
but  aliens  can  sue  at  all  therein,  and  they  in  certain  classes  of 
torts  only.  The  legislature  cannot  be  presumed  to  make,  in  the 
same  act,  a  universal  restriction  to  be  applied  to  all  the  District 
Courts,  when,  from  the  nature  of  its  own  prior  provisions,  it 
cannot,  even  potentially,  be  applied  to  more  than  two,  viz,  Ken- 
tucky and  Maine.  The  fair  construction  of  the  terms,  under 
such  circumstances,  is  to  restrain  their  generality;  to  look  to 
the  primary  and  leading  intention  of  the  provisions,  and  to  re- 
strain tlie  words  to  obvious  cases.  EfiTect  may  thus  be  given  to 
the  whole  language,  without  breaking  in  upon  a  very  important 
national  policy.  In  this  view  of  the  subject,  the  words,  *^  miy 
District  or  Circuit  Court,"  bclude  only  such  Courts  as  private 
indorsees  or  assignees  might  generally  and  ordinarily  sue  in,  but 
for  the  restriction,  that  is  to  say,  Circuit  Courts  properly  so 
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ealled,  and  District  Courts  exercising*  the  jurisdiction  of  Circuit 
Courts*  The  clause  would  thus  correcdy^  ^pply  ^o  the  District 
Courts  named  in  the  10th  section,  and  exclude  those  in  the  9di 
section. 

The  arguoaeut  thus  pressed  upon  the  Court  is  fortified  by 
various  coosideratioos  of  a  different  nature.  It  is  a  general  rule 
in  the  interpretation  of  legislative  acts  not  to  construe  them  to 
embrace  the  sovereign  power  or  government,  unless  expressly 
Bjstbied  or  included  by  necessary  implication.^  Here  the  juris* 
diction  is  clearly  given  by  the  words  of  the  9th  section,  and  it  is 
incumbent  upon  those  who  assert  that  it  iis  restrained  by  another 
section,  to  establish  the  tsici  beyond  all  doubt.  To  show  tiiat 
the  subsequent  words  may  be  so  applied,  is  not  sufficient;  it 
must  be  shown,  that  they  were  actually  used  for  such  a  purpose. 
Now  die  case  of  the  government  is  neither  within  the  policy  nor 
the  mischiefs  contemplated  by  the  clause.  It  was  foreseen,  that 
if  DO  restriction  of  this  nature  were  interposed,  the  jurisdiction  of 
the  Courts  of  the  United  States  might,  by  fraudulent  or  friendly 
asffignments,  be  axteiided  to  almost  all  classes  of  contracts  be- 
tween citizens  of  the  same  state.  This  would  be  a  manifest 
evasion  of  the  constitution  in  its  limits  upon  the  judicial  power. 
This  was  the  mischief  to  be  remedied.  But  the  case  of  the 
govemmeot  is  not  witiiin  the  mischief.  It  is  not  presumable,  that 
the  government  would  countenance  a  fraud  of  this  nature.  It 
could  have  no  interest,  and  no  means  to  accomplish  it.  It  could 
have  no  temptation  to  withdraw  private  suits  from  their  proper 
forum ;  and  it  could  not  be  betrayed  into  such  a  course  by  any 
of  its  agents  without  immediate  detection.  On  the  other  hand, 
the  constitution  meant  to  preserve  to  the  government  itself  the 
right  to  sue  in  its  own  Courts  in  all  cases,  and  thus  secure  the 
power  of  enfiMTcing  its  own  just  demands.     The  act  of  1789, 

1  Su  Com.  Dig.  Parliament.  JR.  8.  it  16.— Co.  LU.  90. 6.— 1  Bl  Com. 
KL^Stoughton  vs.  Bako',  4  Mass.  R  523,  saS.-^United  StaUs  vb. 
Hoar^  2  JMswon,  312.— Bac  Mr.  Prerog.  E.  5.—Ballantinej  LmiL  ch.  2, 
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c&»  20,  may  be  presamed  to  have  intended  to  confer  this  juris- 
diction in  all  cases  except  of  a  very  small  nature.  In  the  ordi- 
nary course  of  its  operations,  the  government  must  become 
possessed  of  various  pecuniary  interests  by  assignment,  of  notes 
and  bills  and  other  choses  m  action,  not  merely  by  purchase,  but, 
as  m  the  case  before  the  Court,  by  assignment  from  its  own  in- 
solvent debtors,  who  might  be  incapaUe  of  giving  any  other 
security  for  their  debts  to  the  public.  Some  of  such  assignable 
securities,  or  rights  of  property,  might  be  wholly  of  an  equitaUe 
nature.  And  it  could  scarcely  escape  the  notice  of  Congress, 
that  in  several  states  in  the  Union  no  State  Courts  of  Equity 
existed  at  that  period,  or  were  likely  to  be  created.  So  that  in 
the  case  of  some  assigned  equitable  interests,  upon  the  rigid 
construction  of  the  act  of  1789  now  contended  for,  the  govemr 
ment  would  be  wholly  without  remedy  in  any  Court  whatsoever. 
And  even  in  respect  to  assignments  of  choses  in  action  of  a  legal 
nature,  the  remedy  would  often  be  imperfect,  dependant  upon  local 
jurisprudence,  and  in  many  instances  wholly  inadequate  for  the 
public  exigencies.  The  importance,  nay  the  vital  necessity  of  a 
prompt  and  e£5cient  means  of  collecting  the  public  debts  and 
revenues,  could  not  be  overlooked  by  the  national  le^slature ; 
and  no  just  jealousy  could  arise  from  its  choice  of  its  own  tri- 
bunals to  preserve  the  public  faith,  and  sustain  the  public  interests. 
The  argument,  mdeed,  in  this  aspect,  goes  to  the  extent  of 
creating  an  implied  exception  of  assignments  to  the  government, 
not  only  in  the  District,  but  in  the  Circuit  Courts.  Its  just  force 
is  not,  however,  diminished  by  this  consideration. 

There  is  another  suggestion,  which  is  not  without  influence  in 
the  interpretation  of  the  restrictive  clause.  It  manifestly  was 
intended  to  apply  to  assignments,  which  are  cognizable  in  equitf, 
as  well  as  at  law.  Now  the  District  Courts  generally  have  no 
jurisdiction  over  equity  causes.  Suits  of  this  nature  can  be 
brought  only  in  the  Circuit  Courts,  or  in  District  Courts  exer- 
cising the  same  powers.    The  restrictive  clause,  then,  while  it 
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furnishes  an  appropriate  limitation  to  equity  suits  in  the  latter 
Courts,  can  have  no  possible  operation  on  the  former,  for  no  such 
suits  can  be  brought  therein.  It  is  true,  that  efiect  may  be  given 
to  the  whole  clause  as  to  all  Courts,  reddendo  nngula  singtdisj 
by  applying  it  pro  ianto  to  the  jurisdiction  of  each  respectively. 
But  the  question  will  still  remain,  whether  this  be  the  natural  o^ 
just  construction.  If  upon  the  common  rule  of  construing  stat- 
utes the  government  is  not  deemed  to  be  included  within  general 
words,  what  reason  is  there  for  setting  aside  that  rule  in  the 
present  case  ?  Does  not  every  reason  of  sound  policy  point  the 
other  way  ?  In  cases  of  the  statute  of  limitations,  however  broad 
the  terms  of  the  statute,  the  government  is  never  held  bound, 
unless  expressly  named.  Tet  the  policy  of  such  an  exemption 
is  not  more  apparent  than  it  is  in  the  present  case. 

The  train  of  reasoning,  urged  at  the  bar  with  such  an  impres* 
sive  effect,  and  of  which  the  foregoing  is  but  an  imperfect  outline, 
would,  upon  the  language  of  the  act  of  ]  789,  alone  suspend  my 
mind  in  no  inconsiderable  doubts.  I  have  never  been  able  to 
persuade  myself  that  Congress  could,  in  the  clause  under  con« 
sideration,  have  had  the  case  of  the  government  in  contempla- 
tion. Neither  the  mischief  to  be  provided  against,  nor  the  public 
policy  to  be  promoted,  seems  to  embrace  such  a  case.  If  ever 
there  was  a  case,  in  which  the  general  words  of  a  statute  would 
justify  a  Court  in  interposing  a  limitation  of  meaning  upon  them, 
I  can  scarcely  imagine  one  stronger  than  the  present.  Yet  the 
words  are  so  direct  and  positive,  that  I  am  not  sure  that  I  should 
have  been  brought  to  sustain  the  jurisdiction,  if  the  act  of  the  3d 
of  March,  1815,  cA.  253,  had  not  relieved  my  doubts. 

That  act  (^  4.)  provides,  ''  that  the  District  Courts  of  the 
United  States  shall  have  cognizance,  concurrent  with  the  Courts 
and  magistrates  of  the  several  states,  and  the  Circuit  Courts  of 
the  United  StateSy  of  all  suits  at  common  law,  where  the 
United  States,  or  any  officer  thereof,  under  the  authority  of 
any  act  of  Congres,  shall  sue,  although  the  debt,  claim,  or  other 
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matter  in  dispute  shall  not  amount  to  one  hundred  dollars."  The 
interpretation  of  this  section  has  been  settled  by  the  Supreme 
Court,  in  I%e  Post  Master  General  vs.  Early  (12  Wheatofij 
136),  a  case  of  no  inconsiderable  difficulty.  It  was  decided 
that  it  conferred  general  jurisdiction,  unlimited  by  amount,  upon 
the  IKstrict  Courts,  and  by  consequence  upon  the  Circuit  Courts, 
ofaU  suits  at  common  laWy  where  the  United  States,  or  any  offi- 
cer thereof  under  any  act  of  Congress,  shall  sue.  Supposing, 
therefore,  the  restriction  of  the  11th  section  of  the  act  of  1769 
to  apply  to  suits  of  the  government  in  whatever  Courts  instituted, 
this  restriction,  not  being  incorporated  into  the  act  of  1815,  leaves 
its  general  words  in  full  force.  The  latter  silently  operates  a 
repeal  of  all  antecedent  limitations,  which  it  does  not  recognise 
and  continue,  upon  the  known  principle,  that  the  general  authority 
given  by  a  subsequent  statute  must  be  presumed  to  have  inten- 
tionally superseded  every  prior  statute  inconsistent  with  its  pro- 
visions. 

Upon  this  view  of  the  matter  I  am  of  opinion,  that  the  jurisdic- 
tion of  the  District  Court  b  well  founded  upon  the  first  count, 
founded  on  the  negotiable  note.  But  there  happens  to  be 
another  count  in  the  declaration  for  $3000,  money  had  and 
rec^ved,  against  which  no  objection  to  the  jurisdiction  can  be 
urged,  since  it  does  not  purport  to  be  founded  upon  any  assign- 
ment; and  the  Court  cannot  presume  it.  It  is,  however,  proper 
to  state,  that  the  existence  of  this  couut  was  never  brought  to  the 
notice  of  the  District  Court,  and  was  first  suggested  upon  the 
argument  here.  The  dismissal  of  the  suit  would,  for  this  cause 
alone,  be  unmaintainable  ;  but  as  the  other  was  the  real  ground 
of  controversy,  I  have  felt  it  my  duty  to  examine  and  decide  it. 

Judgment  reversed* 
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John  Dodge,  Executor,  vs.  Thomas  H.  Perkins. 

In  all  bills  in  equity  in  the  Courts  of  the  United  Siatt8^  the  citizenship  should 
appear  on  the  face  of  tlie  bill,  to  entitle  the  Court  to  take  jurisdiction,  otherwise 
the  bill  will  be  dismissed. 

If  the  citizenship  be  properly  averred,  and  the  defendant  means  to  deny  the  fact  of 
citizenship,  he  must  take  the  exception  by  way  of  plea,  and  cannot  do  it  by  gene- 
ral answer,  for  it  is  a  preliminary  inquiry. 

Where  the  real  parties  in  the  record  are  not  citizens  of  different  states,  the  Court 
has  no  jurisdiction. 

1/Vhere  an  administrator  sues,  as  such,  and  he  is  a  citizen  of  the  same  state  as  the 
defendant,  the  Court  has  no  jurisdiction,  although  the  intestate  was  a  citizen  of 
another  state.  An  administrator  is,  in  such  case,  the  real,  and  not  a  nominal 
party. 

Bill  in  equity  for  an  account.     The  bill,  after  the  usual  address 
to  the  Court,  proceeded  as  follows : 

"  Humbly  showeth  your  orator,  John  Dodge,  executor  of  the 
last  will  and  testament  of  Unite  Dodge^  of  New  Yorkj  in  the 
state  of  JSTew  Yorky  merchant,]  and  a  citizen  of  said  state,  de- 
ceased, [whose  said  will  was  proved  before  the  Surrogate  of  the 
county  and  city  of  Neto  York,  on  the  twenty-eighth  day  of  July, 
A.  D.  1606,  and  of  whose  goods,  chattels,  rights,  credits,  within 
the  state  of  MassachuseitSj  admbistration  has  since  also  been 
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granted  by  the  Judge  of  Probrate,  he.  within  and  for  the  county 
of  Suffolky  in  said  state  o{  MassachusettSf  to  the  said  John  Dodgtj 
as  by  the  letters  of  administration,  bearing  date  the  ninth  day 
of  April,  A.  D.  1827,  will  fully  appear,  injc. :  That,  in  the 
month  of  November,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  three,  the  said  testator.  Unite  Dodge,  then  a  resi- 
dent merchant  of  Cape  Frangoisy  in  tlie  island  of  Saint  Domingo^ 
remitted,  by  letters  to  James  Perkins^  who  has  since  deceased, 
and  Thomas  H,  Perkins^  who  survives,  both  of  Boston  afore- 
said, in  the  state  of  MassacbusetiSf  citizens  thereof,  merchants, 
constituting  the  commercial  house  or  copartnership  of  J*.  ^  T.  If. 
Perkins,  three  bills  of  exchange." 

The  defendant  filed  his  answer,  excepting,  in  the  first  place, 
to  the  jurisdiction  of  the  Court,  and  averring,  that  John  Dodge^ 
the  plaintiff,  and  the  defendant,  were  both  citizens  of  Massachu^ 
setts  at  the  commencement  of  the  suit,  &;c.  and  denying  also, 
tlMt  Unite  Dodge  was,  at  his  decease,  a  citizen  of  the  state  of 
N'etc  York,  or  that  any  administration  had  been  taken  upon  his 
estate  in  Massachusetts,  and  prayed  an  inquiry  into  these  fkcis ; 
and  then  insisting  or  the  objections,  proceeded,  as  if  the  Court 
bad  overruled  the  objection  to  the  jurisdiction,  to  state  the  de- 
fence upon  the  merits  at  large. 

The  cause  came  on  for  argument,  upon  a  motion  made  by  the 
idawcifi'  for  an  order  of  the  Court,  that  the  defendant  should  pay 
a  certain  sum  of  money  into  Court,  which  he  admitted,  in  his  an- 
swer, to  be  due  from  him,  as  surviving  partner  to  the  estate  of 
Unite  Dodge,  when  a  doubt  was  suggested  by  the  Court,  wheth- 
er it  had  any  jurisdiction  in  the  case. 

The  pomt  of  jurisdiction  was  accordingly  argued  by  Salton- 
staU  for  the  plaintiff,  and  by  Gardiner  for  the  defendant.  The 
former  cited  6  Cranch,  303  j  4  Cranch,  306 ;  and  6  Cranch^  332. 

Stort  J.  It  is  very  clear,  that  thb  Court  cannot  maintain 
jurisdiction  over  this  cause,  unless  the  averments  io  the  biU  bring 
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the  case  within  such  a  description  of  persons  as  the  act  of  Con- 
gress contemplates  to  give  jurisdiction  to  the  Circuit  Court.  But 
before  I  proceed  to  consider  the  objection  which  has  been  raised, 
it  is  proper  to  observe,  that  the  mode  of  proceeding  in  this  case, 
and  the  manner  in  which  the  exception  to  the  jurisdiction  is 
brought  forward  by  way  of  answer,  is  wholly  irregular.  Where 
the  want  of  jurisdiction  is  apparent  upon  the  face  of  proceedings, 
ffonr  a  defective  statement  of  the  citizenship  of  the  different  par- 
ties, it  is  fatal  at  all  times,  and  may  be  insisted  upon  by  way  of 
motion  or  otherwise,  in  any  stage  of  the  cause,  and  even  upon 
an  appeal.  But  where  the  citizenship  is  properly  averred  in  the 
bill,  but  the  objection  meant  to  be  insisted  on  is  the  denial  of  tlie 
fact  of  citizenship,  or  the  allegation  of  a  citizenship,  which  would 
oust  the  jurisdiction,  in  such  case  the  objection  should  be  taken 
by  way  of  plea,  and  confined  to  that  point,  and  not  by  way  of 
answer.  A  general  answer  admits,  that  the  plaintiff  is  rightfully 
in  Court,  and  assumes,  that  the  Court  have  jurisdiction  over  ttie 
parties  to  hear  and  dispose  of  it  according  to  the  principles  of  a 
Court  of  Equity.  Bow  then  can  a  cause  be  put  at  issue  upon  a 
general  answer,  which  denies  the  jurisdiction  of  the  Court  over 
the  parties,  and  at  the  same  time  insists  upon  the  merits  f  Before 
the  Court  can  proceed  to  entertain  any  question  upon  the  merits, 
it  must  know,  that  it  possesses  the  proper  jurisdiction  over  the 
parties.  It  is  plain,  therefore,  that  the  question,  as  to  the  citizen- 
ship of  the  parties,  must  be  preliminary  in  its  nature ;  and  the 
exception  must  be  taken  by  way  of  plea,  and  not  by  way  of 
general  answer  inter  alia.  In  this  case  I  should  feel  it  my  duty 
to  give  the  defendant  a  right  to  withdraw  his  answer  and  to  put 
in  a  plea,  if  the  posture  of  the  cause  hereafter  should  render  that 
course  desirable  to  him. 

Then  as  to  the  point  of  jurisdiction.  It  is  not  stated  in  the 
bill,  what  is  the  citizenship  of  the  plaintiff  himself.  The  only  de- 
scription of  him  is  in  his  capacity  as  executor  of  Unite  Dodge^ 
whose  ciUzensbip  in  ^ew  York  is  averred ;   and  the  citizenship 
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of  the  defendaot  in  Massachusetts  is  also  averred.     The  suit,  if  it 
caD  be  maintained  at  all,  can  be  maintained  only  in  virtue  of  the 
citizenship  of  Unite  Dodge^  deceased,  and  even  his  citizenship  b 
denied  in  the  answer.     The  judiciary  act  of  1789,  ck,  20,  ^11, 
gives  the  Circuit  Court  jurisdiction  of  suits  of  a  civil  nature  at 
common  law,  or  in  equity,  8ic.  (among  other  cases)  where  "  an 
alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  state, 
where  the  suit  is  brought,  and  a  citizen  of  another  state."    If 
John  Dodge,  the  plaintiff,  had  been  stated  in  the  bill  to  be 
(what  the  answer  avers  him  to  be)  a  citizen  of  the  state  of  Mas- 
sachusetts, the  suit  would  clearly  not  be  maintainable  ;  for  though 
he  sues  in  a  representative  capacity,  yet  he  sues  in  his  own  right 
as  a  citizen.     No  suit  can  be  maintained  in  the  Circuit  Court 
upon  the  ground,  that  the  deceased  was  a  citizen  of  another  state, 
for  the  deceased  is  not  a  party  to  the  suit.     By  his  death  he  has 
lost  all  power  to  institute,  or  carry  on  a  suit ;  and  in  no  correct 
sense  is  he  to  be  deemed  a  party  or  citizen  of  any  state.    This 
is  the  clear  result  of  the  decisions  of  the  Supreme  Court.  In  Chap- 
peddaine  et  al.  vs.  Dechenaux  (4  Cranch,  306)  the  plaintiffi  sued 
as  French  subjects  and  aliens,  in  their  respective  characters  of  ad- 
ministrator and  residuary  legatee  sf  one  Chappedelaine,  deceased, 
who  was  a  citizen  of  Georgia,  and  the  defendant  was  a  citizen  of 
Georgia,  and  was  sued  as  executor  of  Dumoussay,  also  a  citizen  of 
Otorgia*   The  Court  held,  that  the  jurisdiction  was  maintainable, 
notwithstanding  both  of  the  parties  deceased,  in  whose  right  the 
controversy  was  carried  on,  were  citizens  of  the  same  state.    The 
plain  ground  was,  that  the  present  controversy  was  between  aliens 
and  a  citizen.     Brown  vs.  Strode  (5  Cranch,  303)  is  not  incon- 
sistent with  this  decision ;  for  there  the  real  plaintiff  was  an  alien, 
and  alive ;  and  the  nominal  plaintiffs  only  sued  officially  for  his 
benefit.    The  case  of  Sere  vs.  Pitot  (6  Cranch,  332)  turned  en- 
tirely upon  a  different  question,  and  was  brought  within  the  pro- 
viso of  the  11th  section  of  the  act  of  1789,  cA.  20,  respecting 
assignments.     How  the  case  would  have  been,  if  it  bad  clearly 
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appeared  by  the  averments  ia  the  bill,  that  none  but  heirs  and 
legatees  had  any  interest  in  the  suit,  and  were  all  aliens  or  citi* 
zens  of  another  state,  and  the  executor  was  merely  a  nominal 
party,  I  give  no  opinion.  That  is  not  the  case  before  us.  This 
is  to  all  legal  intents  a  suit  between  John  Dodge  and  Thomas  H* 
Perldnsy  and  the  citizenship  of  these  parties  decides  the  question 
of  jurisdiction.  If  that  be  defectively  stated,  the  jurisdiction  can- 
not be  sustained. 

Under  these  circumstances  the  present  motion  cannot  be  en- 
tertained by  the  Court.  But  the  parties  may  have  leave  to 
amend ;  the  plaintiff  to  amend  his  bill,  as  he  shall  be  advised, 
and  the  defendant  to  withdraw  his  answer,  and,  if  necessary,  to 
file  a  plea. 

Motion  denied. 


James  H.  Tidmarsh 

vs, 

Washington  F.  b  M.  Insurance  Coiipant. 

In  a  writ  00  a  policy  of  iosarance,  where  the  underwriters  set  up  the  defence,  of 
misrepresentation,  negligent  navigation,  deviation,  and  unseaworthiness,  the  onus 
probandi  of  the  three  former  rests  on  the  underwriters ;  but  seaworthiness  if 
to  be  proved  by  the  assured,  for  it  is  a  condition  precedent. 

What  is  the  proper  rule  as  to  seaworthiness.  In  what  cases  it  is  to  be  measured  by 
the  standard  in  the  ports  of  the  country  to  which  the  vessel  belongs  t 

What  equipments  are  generally  necessary  to  constitute  seaworthiness. 

If  a  party  makes  a  representation  on  the  information  of  others,  and  states  it,  not  as 
known  to  him,  but  merely  as  information,  the  representation  is  not  falsified,  so  as 
to  avoid  the  ininrancc,  if  the  (act  is  not  so,  but  the  party  has  given  bis  information 
truly. 

Assumpsit  on  a  policy  of  insurance,  dated  the  13th  of  Octo- 
ber, 1826,  of  "  $1000  on  property  on  board  schooner  Emilys  at 
and  from  Bahia  to  Halifax,*^  by  P.  A.  Dalion  for  James  H» 
Tidmarsh.    The  declaration  averred  a  total  loss  by  perils  of  the 
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sea  and  shipwreck  on  the  23d  of  November,  1826.    Plea,  the 
genera]  issue* 

At  the  ti'ial  there  was  no  question  as  to  the  proprietary  interest 
of  the  plaintiff,  nor  as  to  the  totality  of  tlie  loss,  the  vessel  having 
been  shipwrecked,  near  S€anbro  light-house,  in  going  into  HaU^ 
fax  on  the  homeward  voyage,  nor  as  to  the  preliminary  proo& 
of  loss  having  been  duly  made. 

The  defence  turned  principally  upon  questions  of  fact,  which 
were  very  much  discussed  upon  the  testimony.     The  foJIowiog 
points  were  made  by  Webster  and  Curtis  for  the  defendant,  and 
were  replied  to  by  fVehh  for  the  plaintiff:     1.  That  the  vessel 
was  not  seaworthy,  at  the  time  of  her  departure  from  BaMa,  by 
reason  of  the  badness  and  insufficiency  of  her  sails  and  windlass : 
2.  That  there  was  a  misrepresentation  in  a  letter,  written  by  the 
plaintiff  in  January,  1826,  which  was  shown  to  the  underwriters, 
when  the  policy  was  underwritten,  and  contained  a  description 
of  the  vessel,  asserting,  among  other  things,  '^  that  all  her  outfit 
is  new,  except  three  chain  cables  and  three  second  hand  an- 
chors 'f "   that  she  '^  is  said  to  sail  uncommonly  fast,''  and  '^  is 
particularly  adapted  to  the  Brazil  coast."    All  of  which  state- 
ments were  alleged  to  be  untrue :    3.  That  the  loss  was  occa- 
sioned by  negligent  navigation  on  the  part  of  the  master,  first,  in 
sailing  from  Prospect  Bay,  in  J^ova  Scotia  (into  which  place  he 
had  put  for  safety),  without  having  two  anchors  on  board,  which 
might  have  been  procured  from  Halifax,  and,  secondly,  by  im- 
proper conduct  in  the  course  and  sailing  of  the  ship,  after  he  left 
that  place,  on  the  voyage  for  Halifax :    4.  That  there  was  a  de- 
viation by  unnecessary  delay,  in  Chester  Bay  (JVova  Scotia)^  into 
which  the  vessel  put,  from  unfavourable  winds,  after  she  left 
Prospect  Bay. 

Stort  J.  in  summing  up  the  facts  to  the  jiu-y,  said,  There 
being  a  great  conflict  of  opinion  on  the  testimony  upon  some  of 
the  questions  made  at  the  bar,  it  may  be  necessary  to  consider 
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upon  whom  the  burthen  of  proof  lies,  for  that  may  naturally  in- 
fluence your  verdict.  If,  upon  the  whole  evidence,  the  case 
hangs  in  great  doubt  upon  any  point,  then  the  party,  whose  du- 
^  it  is  to  satisfy  your  minds  beyond  a  reasonable  doubt  on  that 
point,  having  failed  to  establish  it,  must,  to  that  extent,  surrender 
his  right  to  a  verdict.  Now,  upon  the  three  points  of  misrepre- 
sentation, negligent  navigation,  and  deviation,  my  opinion  is,  that 
the  burthen  of  proof  rests  on  the  defendant.  Each  of  them 
constitutes  a  substantial  ground  of  defence,  in  respect  to  which 
the  plaintiff  is  not  to  prove  the  negative,  but  the  defendant  is  re- 
quired to  establish  the  affirmative.  So  far  indeed  as  the  plaintiff's 
own  proofs  let  in  or  assist  such  a  defence,  they  are  fairly  before 
the  jury  to  weigh  as  far  as  they  may ;  but  beyond  these  the  de- 
fendant must  satisfy  your  remaining  doubts,  or  the  defence  mis- 
carries. 

In  respect,  however,  to  the  point  of  seaworthiness  a  very  dif- 
ferent principle  prevails.  There  the  burthen  of  proof  rests  on  the 
plaintiff  himself,  for  the  existence  of  seaworthiness  at  the  com- 
mencement of  the  voyage  is  a  condition  precedent,  implied  by 
the  law,  to  the  attaching  of  the  policy.  Unless  therefore  the  ves- 
sel be  seaworthy  at  the  commencement  of  the  voyage,  the  un- 
derwriter is  never  bound,  for  the  contract  has  never  attached 
itself  to  the  risk. 

Much  argument  has  been  employed  at  the  bar  upon  the  ques- 
tion of  the  nature  and  extent  of  seaworthiness.  It  has  been 
properly  remarked,  that  the  standard  of  seaworthiness  has  been 
gradually  raised  within  the  last  thirty  years,  from  a  more  perfect 
knowledge  of  ship-building,  a  more  enlarged  experience  of  mari- 
time risks,  and  an  increased  skill  in  navigation.  In  many  ports, 
sails  and  other  equipments  would  now  be  deemed  essential,  which 
at  an  earlier  period  were  not  customary  on  the  same  voyages. 
There  is  also,  as  the  testimony  abundandy  shows,  a  considerable 
diversity  of  opinion,  among  nautical  and  commercial  men,  as  to 
what  equipments  are,  or  are  not,  necessary.  Many  prudent  and 
VOL.  IV*.  56 
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eautious  owners  supply  their  vessels  with  spare  sails  and  a  propor- 
tionate quantity  of  spare  rigging ;  others  do  not  do  so,  from  a  de- 
sire to  economise,  or  from  a  diflferent  estimate  of  the  chances  of 
injury  or  loss  during  the  same  voyage.  Of  course,  different  men 
may  well  therefore  come  to  different  conclusions  from  the  same 
premises,  on  a  pomt  like  this,  from  their  own  habits  of  life,  and 
the  general  custom  of  the  place  to  which  they  belong.  But  I 
think  I  may  say,  that  it  would  not  be  a  just  or  safe  rule  in  all 
cases  to  take  that  standard  of  seaworthiness,  exclusively,  wbicfa 
prevails  in  the  port  or  country,  where  the  insurance  is  made. 
In  the  present  case  the  insurance  is  made  in  Boston^  upon  a 
British  vessel  belonging  to  the  port  of  Hoiifax  in  JVbva  ScoHa. 
If  the  Boston  standard  of  seaworthiness  should  essentially  diflbr 
from  that  in  Halifax^  in  respect  to  equipments  for  a  South  Amtri' 
can  voyage  of  this  sort,  it  would  be  pressing  the  argument  veiy 
far  to  assert,  tliat  the  vessel  must  rise  to  the  Boston  standard  be- 
fore the  policy  could  attach.  It  seems  to  me,  that  where  a  poli- 
cy is  underwritten  upon  a  foreign  vessel  belonging  to  a  foreiga 
country,  the  underwriter  'must  be  taken  to  [have  knowledge  of 
the  common  usages  of  trade  in  such  country,  as  to  equipments 
of  vessels  of  that  class,  for  the  voyage  on  which  she  is  destined. 
He  must  be  presumed  to  underwrite  upon  the  ground,  that  the 
vessel  shall  be  seaworthy  in  her  equipments,  according  to  the 
general  custom  of  the  port,  or  at  least  of  the  country,  to  which 
she  belongs.  It  would  be  strange,  that  an  insurance  upon  a 
Dutch^  French,  or  Russian  ship,  should  be  void,  because  she 
wanted  sails,  which,  however  common  in  our  navigation,  never 
constituted  a  part  of  the  marine  equipments  of  those  countries. 
We  might  as  well  require,  that  their  sails  and  rigging  should  be  of 
the  same  form,  size,  and  dimensions,  or  manufactured  of  precisely 
the  same  materials  as  ours.  In  short,  the  true  point  of  view,  in 
which  the  present  case  is  to  be  examined,  is  this,  was  the  Emily 
equipped  for  the  voyage  in  such  a  manner,  as  vessels  of  her  class 
are  usuaUy  equipped  in  the  province  of  JVeva  Scotia,  and  port 
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otHaKfax,  for  like  voyages,  so  as  to  be  there  deemed  fuUy  sea- 
worthy for  the  voyage,  and  sufficient  for  all  the  usual  risks  ? 
K  so,  the  plaintiff,  on  this  point,  is  entitled  to  a  verdict.  Of 
course,  the  question  of  seaworthiness  must  be,  in  some  respects, 
the  same  in  all  countries.  Cables  and  anchors,  and  proper  rig- 
ging and  sails,  to  meet  the  ordinary  exigencies  of  the  voyage, 
must  be,  in  every  country,  put  on  board  for  common  safety. 

Upon  the  point  of  misrepresentation  there  is  one  other  con- 
siderationi  which  requires  attention.  Where  a  letter  contains  a 
represedtation  of  facts  not  known  to  the  party,  but  from  the  in- 
formation of  others,  and  so  the  letter  states  the  facts,  or  it  is  a 
necessary  inference  from  the  nature  of  them,  tliere  the  representa- 
tion is  not  falsified  by  the  mere  proof,  that  the  facts  are  not  so, 
if  the  party  communicating  the  facts  did  receive  such  informa- 
tioui  and  bond  fide  confided  in  it.  He  undertakes  there,  not  for 
the  truth  of  the  facts,  but  for  the  truth  of  his  information. 

Verdict  for  the  defendant. 


Cnus  B.  Pic<ixniT 
vs. 
James  Swan  and  his  Tbustees. 

Of  the  true  nature  and  extent  of  the  trustee  process  authorized  by  the  statute  of 
MassadnuelU  of  1794,  eh.  65. 

It  seems  thnt  it  does  not  authorize  an  attachment  of  any  property  which  is  not  tangi- 
ble, and  might  be  levied  upon  on  execution,  if  discovered,  or  of  any  debts  or  cred- 
its, where  the  trustee  sets  up  any  title  or  claim  adverse  to  that  of  the  debtor ;  for 
example,  where  the  trustee  claims  under  a  post-nuptial  settlement  by  the  debtor. 

Of  the  general  validity  of  post-nuptial  settlements.  A  post-nuptial  settlement,  made 
by  a  stranger  upon  the  wife,  is  good,  unless  expressly  dissented  from  by  the  hus- 
band. A  post-nuptial  settlement  made  by  the  husband  upon  his  wife,  if  for  a 
valuable  consideration,  is  valid ;  and  even  if  voluntary,  if  bond  Jide,  and  the  hus- 
band be  not  indebted  at  the  time,  or  it  be  not  disproportionate  to  his  means,  taking 
his  debts  and  his  situation  into  consideration,  it  is  valid. 

In  nek  a  potHiittpiial  Mttlflmeiit  a  power  of  appointment  and  to  create  new  trusts 
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may  be  reserved  to  the  wife,  toHu  fuoHes,  and  it  is  do  objectioo  to  it  or  to  the 
title  derived  under  the  secondary  trusts  and  appointments. 

Where  such  a  power  of  appointment  is  absolute  and  universal  in  its  terms,  the  iHfe 
may  exercise  it,  and  create  new  estates  on  new  trusts. 

The  income  or  profit  arising  to  the  wife  from  such  post-nuptial  settlements  follows 
the  nature  of  fehe  principal  esute,  and  cannot  be  Uiken  by  the  husband  or  his  cre- 
ditors, but  belongs  to  the  wife,  and  is  subject  to  th^  control  and  disposition  of  the 
wife.  It  is  her  separate  property,  and  when  invested  by  her,  will  be  protected  for 
her  use.  Into  whose-soever  hands  it  comes,  it  is  clothed  with  the  trust  for  her,  and 
not  for  her  husband,  even  when  no  trustees  are  expressly  provided  for  in  such  a 
case. 

If  a  wife,  under  such  circumstances,  lives  separate  from  her  husband,  the  furniture 
&c.  of  her  house  will  be  presumed  to  be  purchased  out  of  her  own  property ;  and 
will  not,  on  her  death,  go  to  her  husband,  or  his  creditors ;  but  to  her  own  ap- 
pointee. 

What  circumstances  furnish  presumptions  of  exclusive  ownership  of  fomitnie  &c. 
in  the  wife. 

Where  the  persons  sued  as  trustees  of  the  husband,  claim  title  as  appointees  and 
trustees  under  the  will  of  the  wife,  and  the  will  has  not  been  admitted  to  probate^ 
they  cannot  be  adjudged  trustees. 

The  will  of  a  feme  covert  under  a  power  reserved  in  a  settlement,  must  be  proved  In 
our  Courts  of  Probate  before  it  can  be  acted  upon  elsewhere,  exactly  as  the  wills 
of  persons  swi  juris.  The  CourU  of  Probate  have  exclusive  jurisdiction  of  such 
questions. 

If  a  feme  covert  gives  a  legacy  in  her  will  to  her  husband,  out  of  her  separate  prop- 
erty, for  his  maintenance,  under  a  power  of  appointment,  the  executors  are  not  liable 
to  be  attached  as  trustees  of  the  husband  until  after  a  probate  of  the  will,  and 
the  taking  upon  themselves  the  administration  tiiereof.  An  executor  is  not 
liable  to  be  charged  as  tlie  trustee  of  a  legatee,  in  a  foreign  attachment 

QtMsre,  if  a  legacy  given  by  way  of  annuity  to  a  husband  for  his  maintenance  can  bo 
attached  in  the  hands  of  the  executors.  Is  not  such  an  annuity  in  iu  very 
nature  a  sum  to  be  paid  pertonoUy  to  the  husband  by  the  executors ;  as  the  bounty 
of  the  testator? 

Property  pledged,  and  on  which  the  party  has  a  lien,  is  not  liable  to  be  attached  by  a 
trustee  process. 

Qucere,  whether  a  wife  making  advances  out  of  her  [separate  property  to  her  hus- 
band, upon  an  hypothecation  of  his  personal  estate,  may  not,  in  equity,  hold  the 
same  as  against  his  creditors. 

A  trustee  may,  in  a  foreign  attachment  process,  set  off  against  a  debt  or  claim  due  from 
him  tp  the  debtor,  any  claim  be  has  against  the  debtor,  which  he  could  set  off  in 
an  adverse  suit  at  law  brought  by  the  debtor  himsel£ 

Where  persons,  sued  as  trustees  in  a  foreign  attachment,  assert  an  adverse  title  to 
the  property  in  a  third  person,  as  her  separate  property,  they  are  not  bound  to 
answer  how  they  have  disposed  of  it,  for  her  use,  from  time  to  time. 

JLHis  was  a  foreign  attachment,  commonly  called  a  trustee  pro- 
cess. The  principal  debtor  did  not  appear,  or  make  any  defence 
in  the  cause ;  and  it  came  on  to  be  heard  upon  the  answers  made 
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by  the  trustees,  who  denied  that  they  had  any  property  of  the 
debtor  in  their  hands  liable  to  attachment ;  and  having  made  a 
special  disclosure  of  all  the  facts,  moved  the  Court  for  their  dis- 
charge. The  motion  was  resisted  ;  and  it  was  argued  by  /.  B. 
Davis  and  /.  T.  Austin  for  the  plaintiff,  and  by  William  Sullivan 
and  WUliatn  Prescott  for  the  trustees.  The  circumstances  of 
the  case,  and  tlie  arguments  of  counsel  are  so  fully  commented 
on,  in  the  opinion  of  the  Court,  that  a  more  full  report  is  deemed 
unnecessary. 

The  following  opinion  was  subsequently  delivered. 

Stort  J*    This  suit  is  brought  by  the  plabtiff,  an  alien  and  . 
subject  of  the  king  of  France^  against  James  Swan,  a  citizen  of 
this  state,  as  principal  debtor,  and  against  certain  persons  who 
are  summoned,  as  his  trustees,  viz.  Harrison  G*  Otis^  WiUiam 
Sullivan^  and  Hepzibah  C.  Howard^  to  recover  the  amount  of 
certain  bills  of  exchange  belonging  to  the  intestate,  and  yet  due 
and  unpaid  by  Swan.    The  process  is  famiUarly  known  among 
us  by  the  appeUation  of  the  trustee  process,  and  is  more  generally 
known  elsewhere  by  the  appellation  of  foreign  attachment.    It 
has  its  origin  in  the  statute  of  1794,  ch.  65,  which  provides,  that 
any  creditor,  entided  to  an  action  against  his  debtor,  "  having 
^ny  goods,  effects j  or  credits,  so  entrusted,  or  deposited  in  the 
bands  of  others,  tliat  the  same  cannot  be  attached  by  the  ordinary 
process  of  law,  may  cause  not  only  the  goods  and  estate"  of  the 
debtor  *^  to  be  attached  in  his  own  hands  or  possession  &c.,  but 
also  all  bis  goods,  effect^  and  credits  so  entrusted  and  deposited,^ 
inc.  by  an  original  writ,  by  which  the  debtor  and  the  supposed 
trustee  are  summoned  to  appear,  and  answer  to  the  suit  in  the 
manner  prescribed  by  the  act.    In  the  present  case  the  principal 
has  not  yet  appeared;  but  the  persons  sued  as  trustees  have 
appeared  pursuant  to  the  statute,  and  have  made  regular  dis- 
cbsures  of  facts  under  oath ;  and  they  now  demand  that  they  be 
discharged  irom  the  suit,  upon  the  ground,  that  these  disclosures 
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establish  that  they  have  no  goods,  efiects,  or  credits  of  the  debtor 
entrusted  or  deposited  with  them  in  the  sense  of  the  statute* 
The  case,  so  far  as  respects  them,  is  to  be  tried  upon  thdr  an- 
swers, and  no  evidence  aliunde  is  admissible  to  controvert  or  exr 
plain  the  facts  stated  therein.  This  is  the  known  course  under 
the  statute,'and  has  never  been  broken  in  upon  by  the  legislature, 
except  in  a  class  of  cases  not  necessary  on  this  occasbn  to  be 
noticed. 

I  own  that  I  am  one  of  those,  who  are  not  inclined  to  give  a 
larger  operation  to  the  statute  than  what  its  words  clearly  import. 
It  is  an  extraordinary  process,  and  from  its  very  nature  can  affi>rd 
but  a  very  imperfect  administration  of  rights  and  remedies  as  to 
the  litigant  parties.  Nor  as  far  as  my  limited  experience  has 
gone,  has  it  enabled  me  to  say,  that  in  complicated  transactions, 
where  various  and  conflicting  rights  have  been  brought  fnrward 
for  controversy,  the  result  has  in  a  general  view  been  such  as 
entitles  it  to  peculiar  public  favour  on  account  of  its  advancement 
of  public  justice.  Cases,  like  the  present,  full  of  nice  law  and 
reGned  equity,  would  seem  hardly  within  its  scope,  and  are^ftr 
more  fitted  to  be  decided  upon  a  bill  in  equity,  where  all  the 
parties  in  interest  may  be  brought  before  the  Court,  and  die 
whole  facts  may  be  put  in  controversy,  and  supported  or  repeUed 
by  the  answers  of  the  parties,  as  well  as  by  evidence  drawn  from 
disinterested  sources. 

If  I  were  called  upon  to  put  a  construction  upon  the  words  of 
the  statute  for  the  first  time,  I  should  not  hesitate  to  say,  that  it 
was  meant  to  be  limited  altogether  to^  cases  where  goods  and 
efi[ects,  such  as  are  liable  to  execution  in  ordinary  cases,  and  are 
tangible,  corporeal  property,  were  in  the  hands  and  possession  of 
the  supposed  trustee,  for  the  sole  use  and  benefit  of  the  debtor, 
and  under  no  claim  of  right  or  interest  therein,  contested  or  un- 
contested on  the  other  side;  or  to  acknowledged  deposits  of 
money  or  credits  admitted,  as  real  balances  due  firom  the  trustee 
in  money  transactions  or  matters  in  a^ccount,  between  the  trustee 
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and  the  debtor.  And  that  it  did  not  extend  to  cases  where  the 
trustee  controverted  the  right  of  the  debtor  to  any  such  goods, 
effects,  or<r  credits  altogether,  or  asserted  any  adverse  interest, 
tide,  or  claim*  This  appears  to  irie  the  true  intention  of  the 
statute,  as  it  is  expounded  by  the  simple  words  of  tlie  enacting 
clause,  and  more  fully  by  the  recital  of  the  preamble*  Whether 
decisions  have  gone  to  an  extent  beyond  this  reach  of  the  words, 
it  is  not  now  necessary  to  consider*  K  they  have,  it  may  become 
my  duty  to  follow  them  in  the  administration  of  local  law  ;  but 
I  should  hesitate  much,  before  I  should  take  a  single  new  step, 
or  make  any  new  inroads  upon  the  natural  meaning  of  the  words. 
Especially  should  I  feel  an  almost  insuperable  repugnance  to 
such  a  step,  when  it  might  vitally  affect  the  interests  of  third 
persons  not  before  the  Court,  who,  in  the  character  of  cestuis  que 
truMif  or  beneficial  proprietaries,  might  have  their  rights  concluded 
without  any  legal  opportunity  of  presenting  their  whole  merits* 
The  foreign  attachment  custom  of  the  city  of  London  is  probably 
the  comnoion  origin  of  the  statute  process  in  the  different  states  of 
this  Union ;  and  it  is  quite  apparent,  that  the  principles  of  that 
process  have  never  been  supposed  to  reach  cases,  where  there 
were  any  trusts  set  up  by  the  party  in  favour  of  third  persons** 
In  the  present  case  it  is  most  manifest,  that  all  the  parties  in  in- 
terest are  not  before  the  Court ;  and  that  if  the  merits  of  the 
whole  proceedings  spread  upon  the  record  are  to  be  examined 
into,  and  decided  upon,  it  is  quite  probable,  that  the  rights  of 
third  persons  may  be  most  materially  affected*  I  throw  out  these 
suggestions,  not  for  the  purpose  of  escaping  from  a  decision  upon 
the  general  questions  presented  in  the  cause,  and  which  have 
been  argued  with  so  much  abiliQr  and  learning ;  but  with  the 
hope,  that  they  may  attract  the  attention  of  abler  minds,  valere 
quaniuui  valere  posserU. 


1  See  Cbm.  Dig.  Maehment,  C.  D.Slaequxere  vs.  HauMnSf  Doug. 
IL37Q.-^Su  also  Bonus  YU.  Treat  (7  Mate.  JL2Iiy 
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The  first  question  presented  bj  the  disclosures  arises  from  the 
post-nuptial  settlements  stated  in  the  case.    The  first  is  by  an 
indenture  tripartite  of  the  14th  of  June,  1796,  betiteen  John 
Coffin  Jonea,  of  the  one  part,  James  Swan  and  Hepzibah  bis  wife 
of  the  second  part,  and  Henry  Jackson  and  Joseph  Russell  of  the 
third  part,  reciting  that  Jones  had  on  that  day  transferred  to 
Jackson  and  Russell  86,000  dollars,  of  the  five  and  a  half  per 
cent,  stock  of  the  United  States^  in  trust  for  the  said  Hejmbak, 
with  the  consent  of  her  husband.     The  trusts  expressly  authorize 
ber  to  receive  the  whole,  principal  and  interest,  to  her  separate 
use  during  her  coverture,  and  to  dispose  of  the  same  as  she 
may  please,  during  her  life-time,  and  afterwards  to  appropriate 
the  same  to  such  persons  as  she  should  by  deed,  or  by  any 
writing  purporting  to  be  a  last  will  and  testament,  limit,  direct, 
and  appoint.     It  does  not  appear,  from  any  recital  in  this  ind^i- 
ture  or  otherwise,  from  wnom  the  property  so  placed  in  trust  was 
derived.    Another  indenture  was  executed  between  the  same 
parties  on  the  25th  of  April,  1797,  by  which  the' addidonal  sum 
of  6000  dollars  on  the  same  stock  was  secured  to  Mrs.  Swan 
upon  the  like  trusts.     On 'the  10th  of  October,  1796,  an  inden- 
ture was  made  between  Henry  Jackson  of  the  first  part,  John  C* 
Jones  and  Joseph  Russell  of  the  second  part,  and  Mr.  Stoan  and 
his  wife  of  the  third  part,  whereby  certain  real  estate  and  mort- 
gage securities  thereon,  then  held  by  Jackson^  were  conveyed  to 
Jones  and   Russell^  upon  trusts  substantially  similar  in  efifect, 
though  varying  in  some  of  the  provisions  from  those  before  men- 
tioned, and  including  a  power  of  appointment  of  such  estates  by 
Mrs.  Swan.    I  do  not  dwell  on  them,  because  nothing  particu- 
larly grows  out  of  them  in  the  present  controversy.     By  another 
indenture  between  the  same  parties,  executed  on  the  20th  of  No- 
vember, 1797,  certain  other  lands  were  conveyed  upon  the  like 
trusts.    On  the  28lh  of  July,  1798,  by  another  indenture.  General 
Jackson  conveyed  certain  other  lands  to  Jones  and  Russell  upon 
like  trusts.    Neither  Mr.  Swan  nor  his  wife  were  parties  to  this 
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indenture  ;  but  by  a  deed  of  the  16tb  of  July,  1800,  he  gave  his 
assent  thereto.  In  this  last  indenture  are  contained  the  estate 
called  the  Grrean/ec/*  estate,  now  the  Washington  Gardens,  and 
also  the  Mount  Vernon  Lands,  so  called,  in  Boston, 

Mrs.  Swan,  pursuant  to  her  power  of  appointment  during  her 
life-tiine,  made  sundry  conveyances  of  the  real  estates  above- 
mentioned,  upon  like  trusts,  for  her  separate  use,  which  lands,  by 
intermediate  conveyances,  came  to  the  trustee,  William  SuUivan; 
and  by  an  indenture  of  three  parts,  made  on  the  80th  of  March, 
]  825,  between  the  said  William  Svttivan  of  the  first  part,  Jona- 
than Amory,  Richard  Sullivan,  and  James  SuUivan  of  the  second 
part,  and  James  Swan  of  the  third  part,  the  same  estates  were 
conveyed  to  the  said  parties  of  the  second  part,  upon  like  trusts, 
and  for  the  purpose  of  enabling  Mrs.  Swan  to  execute  an  ap- 
pointment thereof,  in  the  nature  of  a  last  will  and  testament.  On 
the  25th  of  April  of  the  same  year,  another  indenture  was  made 
between  the  trustee,  William  SuUivan,  of  the  one  part,  Peter  O. 
Thacher  and  James  Sullivan  of  the  second  part,  and  James  Swan 
of  the  third  part,  whereby  certain  personal  estate,  then  in  the 
hands  of  the  said  WUliam  SuUivan,  belonging  to  Mrs.  Sufan,  and 
for  her  separate  use,  was  conveyed  to  the  parties  of  the  second 
part,  for  the  separate  use  of  Mrs.  Swan,  and  to  enable  her  to 
dispose  of  the  same  in  her  life-time,  and  afterwards  by  deed,  or 
by  writing,  purporting  to  be  her  last  will  and  testament,  I0  appoint, 
direct,  and  dispose  of  the  same.  There  was  a  supplementary 
agreement  of  the  same  date,  between  the  same  parties,  contain- 
ing further  provisions  respecting  future  personal  estate,  which 
might  accrue  to  Mrs.  Swan,  and  the  investments  of  the  property 
already  assigned  by  the  preceding  indenture. 

Mrs.  Swan,  in  pursuance  of  these  several  indentures,  made  a 
certain  instrument,  purporting  to  be  her  last  will  and  testa- 
ment, dated  the  29th  of  April,  1825,  and  thereby  executed,  in 
the  fullest  manner,  her  powers  of  appointment  over  the  real  and 
personal  property,  which  passed  under  all  the  indentures  above- 
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CQentioned.  By  this  testameotary  instrument  she  bequeathed  the 
whole  of  her  real  and  personal  estate  to  WiUiam  SvUivan,  Har- 
titan  Gray  Otis^  and  WiUiam  Foster  Otit^  whom  she  also  made 
her  executors,  in  trust,  to  pay  certain  legacies  and  annuities,  and 
to  distribute  the  residue  among  her  three  daughters,  with  the 
usual  powers  of  sale,  inc. 

Mrs.  SvHin  died  in  August,  1825  ;  and  this  testamentary  in- 
strument has  never  yet  been  proved  and  allowed  in  any  Probate 
Court  in  Massachusetts  ;  and  the  executors  have  not  as  yet  ap- 
plied for  probate,  or  taken  upon  themselves  the  discharge  of  the 
trusts  therein  contained.  It  is  further  alleged,  in  the  answer  of 
WiUiam  SuUivaUf  that  James  Swan  assented  to  the  making  of 
the  same  testamentary  instrument,  when  the  same  was  made,  and 
smce  the  decease  of  Mrs.  Stoan  he  has  also  assented  to  the 
same,  and  accepted  the  provision  therein  made  for  his  benefit. 

Tliere  is  no  proof,  in  the  answers,  what  was  the  true  origin  of 
the  various  setdements  above  stated.  The  trustees  do  not  un- 
dertake to  state  them,  expressing  their  own  ignorance  of  the 
subject.  At  the  same  time,  two  of  them  assert,  that  Mrs.  Swan 
originally  possessed  by  devise,  from  a  Mr.  Dennie^  an  estate,  real 
and  personal,  beyond  the  amount  of  that  included  in  all  the  set- 
tlements, which  was  received  by  Mr.  Swan^  and  lost  in  his  com- 
mercial enterprises;  that  he  subsequendy  relieved  his  fortune, 
and  became  possessed  of  great  wealth ;  and  that,  if  these  setde- 
ments were  made  out  of  his  property,  they  were  made  as  a  com- 
pensation for  the  property  of  his  wife,  so  received  and  lost  by  him, 
upon  the  plain  principles  of  equity  and  justice. 

Now,  upon  this  summary  exposition  of  the  facts,  stated  in  the 
answers,  the  question  arises,  whether  these  post-nuptial  settle- 
ments are,  or  are  not,  valid  in  point  of  law.  If  valid,  their  im- 
portance, in  the  future  inquiries  in  this  cause,  will  presendy  be 
seen. 

Upon  any  view,  which  I  am  able  to  take  of  the  facts  now  be- 
fore the  Court,  and  it  is  upon  these  facts  only  that  I  am  per» 
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mhted  to  judge,  there  does  not  seem  the  slightest  ground  to  im- 
peach these  settlements,  or  any  of  them.  Nothing  is  more  clear* 
both  upon  principle  and  authority,  than  that  a  post-nuptial  settle- 
ment, made  by  a  stranger  upon  a  wife,  is  good  and  operative,  in 
point  of  law,  unless  it  is  dissented  from  by  the  husband.  And  in 
this  case  we  have  the  assent  of  the  husband,  expressed  in  the 
most  formal  manner,  by  becoming  a  party  to  most  of  the  instru- 
ments, and  by  yielding  his  positive  assent  in  all  other  cases*  If, 
therefore,  these  settlements  were  made  out  of  their  own  property, 
by  strangers,  for  the  benefit  of  Mrs.  Swan^  they  are  incontroverti-* 
bly  good.  And  certainly  the  Court  cannot  ju(}|rially  say,  that 
such  was  not  the  real  posture  of  the  case.  There  is  nothing,  by 
which  the  Court  is  at  liberty  to  say,  that  the  property,  so  secured 
and  settled,  was  derived  from  Mr.  Stoan.  I  may  conjecture, 
that  it  was  so,  or  might  have  been  so,  if  I  were  at  liberty  to  deal 
with  conjectures  upon  subjects  of  such  grave  importance.  But 
the  law  has  wisely  prohibited  any  latitude  of  this  sort.  The 
Court  must  deal  only  with  facts,  standing  upon  the  face  of  the 
record.  And  after  thirty  years,  when  many  of  the  parties  are 
dead,  in  an  examination  of  persons,  not  origmally  connected  in 
privity  with  these  settlements,  it  would  be  the  extreme  of  rash- 
ness to  adventure  upon  such  perilous  presumptions. 

But,  supposing  the  property  so  setded  were  derived  from  Mr. 
Stoan;  it  by  no  means  follows,  that  these  settlements  are  open  to 
impeachment  on  that  account.  It  is  common  learning,  that  a 
post-nuptial  settlement  may  be  made  for  a  valuable  consideration, 
by  a  husband,  upon  and  for  the  benefit  of  his  wife.  And  even 
a  voluntary  setdement,  without  such  valuable  consideration  to 
support  it,  would  be  upheld,  if  the  husband  were  not  in  debt  at 
the  time,  or  the  settlement  were  not  disproportionate  to  his 
means,  taking  into  view  his  debts  and  his  situation.  In  short,  if 
the  settlement  were  band  Jidcj  reasonable,  and  clear  of  any  in- 
tent, actual  or  constructive,  to  defraud  creditors,  it  would  be 
valid.     I  do  not  pretend  to  cite  the  cases  on  this  subject.     The 
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doctrine  will  be  found  stated,  witb  admirable  clearness  and  accu- 
racy, in  the  excellent  Commentaries  of  Mr.  Chancellor  Kent 
(2  Kenfs  Cam.  145),  and  in  the  treatises  of  Mr.  Atherley  on 
marriage  setdements  {ch.  11,  pp.  155,  175,  176),  and  Mr. 
RopeTj  on  the  law  of  property  between  husband  and  wife  (cA.  8, 
^  3,  pp.  301,  304, 306, 307, 309,  be.)  The  subject  is  also  very 
amply  discussed  in  Reade  vs.  Livingston  (3  Johns.  Ch.  R.  481), 
and  Sexton  rs.  Wheaton  (8  Wheaton^  229).^  It  is  the  less 
necessary  to  dwell  on  tliis  point,  because  the  counsel  for  the 
plaintiff  have,  with  great  frankness  and  propriety,  admitted  the 
general  law  ci|^  this  subject,  and  also,  that  they  are  not  able  to 
persuade  themselves,  upon  the  facts  stated,  that  enough  appears 
to  entitle  the  Court  to  overturn  these  settlements.  This  appears 
to  me  a  conclusion  altogether  irresistible* 

The  same  observadons  apply  with  equal,  nay,  with  increased 
force  to  the  devises  to  Mrs.  Swan^  in  Gen.  Jackson's  will  in  1809; 
for  all  these  devises  expressly  refer  to  the  antecedent  settlements, 
and  give  the  whole  property  upon  similar  trusts.  It  appears  to 
me,  that  his  will  is  sufficiently  certain,  in  every  particular  neces- 
sary to  give  efEdci  to  the  devise,  and  esublish  the  trusts*  Id  cer- 
ium esif  quod  cerium  reddi  potest.  In  the  construction  of  wiQs, 
Courts  of  Law,  as  well  as  of  Equity,  grant  a  most  favourable  con- 
sideration to  the  intentions  of  the  testator,  and  will  give  them  form 
and  efficiency,  as  far  as  they  may,  consistently  witb  principle, 
however  imperfectly  such  intentions  may,  in  a  technical  sense,  be 
brought  forth  and  embodied. 

But  it  is  argued,  that,  however  good  these  post-nuptial  setde- 
ments may  have  been  in  their  origin,  yet  if  they  have  sbce 
been  abandoned  or  extinguished  in  point  of  law,  the  property 
thereby  secured  falls  with  them,  and  reverts  to  the  power  and 
use  of  the  husband,  and  is  attachable  by  his  creditors.  In  sup- 
port of  this  proposition  it  is  said,  that  the  original  power  of  ap- 

s  See  Battershee  vs.  Farri$igian,  1  Swanston.  106.— JSu&iev  vs.  Couss- 
maker,  12  Fez.  196. 
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poiQtment,  secured  by  them  to  Mrs.  Stvarif  did  not  authorize  her 
to  create  new  estates  upon  new  trusts,  with  powers  of  appoint- 
ment reserved  to  herself  toiiea  quoties  ;  and  that,  when  once  she 
had  exercised  her  original  power  of  appointment,  it  was  gone  for 
ever,  and  no  reservations,  in  the  instruments  so  executing  it,  of 
new  powers  of  appointment,  were  valid ;  in  short,  that  such  suc- 
cessive powers  and  trusts  were  void,  unless  provided  for  in  the 
original  post-nuptial  setdements. 

Now,  if  the  argument  itself  were  well  founded,  in  pdnt  of  law, 
that  no  such  new  powers  of  appointment  could  be  successively 
exercised,  unless  provided  for  in  the  original  setdements ;  yet  the 
consequence,  deduced  therefrom,  would  not  follow.  In  a  Court 
of  Equity  it  is  impossible,  that  an  instrument,  affecting  to  execute 
a  power  of  appointment,  but  disappointed  in  all  its  objects  and 
intentions,  would  be  held  a  valid  execution  of  the  power.  If  the 
estates  appointed,  cannot  be  created  and  possess  life,  as  the  ap- 
pointer  mtends  and  provides ;  if  the  estates  are  created  as  trusts, 
and  not  as  beneficial  estates,  and  yet  cannot  prevail,  except  as 
absolute,  beneficial  estates,  under  the  power,  the  true  manner,  in 
which  a  Court  of  Equity  would  contemplate  them,  would  be,  as 
mere  nullities,  and  void  executions  of  the  power.  It  would  cer- 
tainly not  create  beneficial  estates  in  the  appointees,  where  none 
were  intended;  or  make  those  interests  absolute,  which  were 
expressly  declared  to  be  conditional.  It  would,  on  the  other 
hand,  hold,  that  the  power  of  appointment  was  not  well  executed, 
because  the  manner  of  execution  was  beyond,  and  exceeding  the 
power. 

But  it  appears  to  me,  tliat  the  argument  itself  proceeds  on  a 
false  foundation.  This  is  not  the  case  of  a  power  limited  in  its 
eflect  and  means,  and  bound  to  precise  estates  and  purposes. 
The  power  of  appointment  in  Mrs.  Swarif  in  all  these  setdements, 
is  contemplated  as  absolute,  covering  the  whole  title  and  interest 
in  all  the  property,  without  control  or  condition.  Now,  no  posi- 
tion is  more  clear,  than  that  he,  who  possesses  the  whole  power 
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of  disposal,  may  exercise  it  partially.  The  absolute  owoer  may 
part  with  the  whole  or  part  of  his  rights,  upon  conditioDS  or  limit- 
ations, for  beneficial,  or  for  fiduciary  interests.  This  principle 
results  from  the  very  nature  of  absolute  ownership  over  proper^; 
and,  of  course,  includes  all  modifications  short  of  an  absolute  dis- 
position  of  the  whole  bterest.  To  entitle  Mrs.  Svfon  to  dispose 
of  her  separate  property  under  these  settlements,  upon  new  trusts 
and  new  appointments,  it  was  not  necessary  to  provide,  in  the 
original  settlements,  for  such  successive  trusts  and  appointments. 
The  law  silently  annexes  such  rights,  as  of  course,  to  the  general 
dominion  and  absolute  ownership,  reserved  by  those  setdements  to 
her,  over  the  property  as  her  own  separate  property.  lA  either 
view,  then,  the  argument  is  unmaintainable.^ 

In  the  next  place,  it  is  argued,  that,  however  valid  may  have 
been  the  original  settlements,  or  subsequent  trusts,  still  the  mo- 
ment the  proceeds,  or  income,  arising  from  the  property  so  se- 
cured, were  paid  by  the  trustees  into  the  hands  of  Mrs.  Smm, 
they  ceased  to  be  trust  funds,  and  were  immediately  liable  to 
attachment,  as  her  hudband's  properQ^,  in  the  same  manner,  as 
if  they  had  been  her  property,  not  secured  by  trusts.  This 
proposition  is  utterly  untenable  in  a  Court  of  Equity.  It  involves^ 
in  efifect,  a  total  defeat  of  the  origmal  trusts.  These  trusts  were 
to  secure  die  mcome  and  proceeds  to  the  scde  and  s^Murate  use 
of  Mrs.  Stiwtfi,  widi  an  unlimited  power  to  dispose  of  them  as  a 
feme  sole.  Nothing  is  mcwe  dear,  than  that  the  separate  proper- 
^  of  a  feme  covert,  secured  or  given  to  ber  separate  use,  will 
be  upheld  for  her  use  by  a  Court  of  Equity.  Into  whose  ever 
hands  the  same  may  come,  whether  of  a  stranger,  or  even  oi 
the  husband,  if  it  comes  dotbed  with  the  trust,  and  with  notioe 
of  it,  the  party,  so  possessing  it,  becomes  a  trasiee  for  die  feme 
covert.  It  b  in  no  sense  the  prqierty  of  the  fansband,  and  csn 
never  become  lus,  except  by  a  ndantaiy  appropriation  of  it  to 
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bis  use  by  the  wife  berself.  She  may  invest  it  as  she  pleases ; 
and  appropriate  it  to  fumiturei  or  pictures,  or  plates,  or  jewelry, 
or  bank  stock,  or  other  securities,  or  personal  ornaments,  or  para- 
phernalia, still  it  is  her  own,  and  cannot  be  touched  while  she 
retains  her  power  and  dominion  over  it.  For  these  principles  I 
do  not  cite  particular  authorities.  They  are  spread  every  where 
over  the  doctrines  on  this  subject,  which  have  been  long  enter- 
tained by  Courts  of  Equity,  and  are  now  generally  considered 
as  incoQtrovertible.  Indeed,  the  moment  Courts  of  Equity  de- 
cided, that  femes  covert  could  hold  separate  property  to  their 
own  use,  as  femes  sole,  it  was  a  necessary  consequence,  that 
the  protection  of  it  should  be  as  universal  as  the  right.  The 
principle  is  not  even  confined  to  cases,  where  trustees  are  ap- 
pointed to  preserve  the  trust ;  but  it  extends  to  cases,  where  no 
trustees  are  interposed,  and  yet  the  nature  of  the  property,  or  the 
express  provisions  of  the  donation,  direct  it  to  be  for  the  separate 
use  of  the  wife.  Even  the  husband  himself  will,  m  such  cases, 
be  adjudged  a  trustee  for  the  benefit  of  his  wife,^ 

In  the  next  place,  it  is  argued,  that  the  personal  property  in 
the  possession  of  Mrs.  StoaUf  at  the  time  of  her  decease,  is  to  be 
deemed  her  husband's ;  and  especially  the  furniture,  books,  silver 
plate,  and  pictures,  which  are  stated  in  the  answers.  Now  that 
depends  altogether  upon  the  question,  whether  these  were  her 
own  separate  property  at  that  time,  either  by  original  purchase 
from  her  own  separate  property,  or  as  proceeds  of  her  original 
property,  or  by  any  other  equitable  title  as  against  her  husband* 
For  if  they  were,  diey  are  not  liable  to  attachment  as  her  hus- 
band's property,  but  must  pass  according  to  her  own  appointment 
and  disposition  of  them. 

4  Su  Bennett  vs.  Daviss  2  P.  W.  Si6.^Fettiplaee  vs.  Gorges,  3  Bro. 
Ch.  JR.  7.— S.  C.  1  re3ujr.  4&.^Bkk  vs.  Cwhell,  9  Vex.  969.-1  TlumoM, 
Co.  LUL  132,  noU  JV*.— 3  Thomas,  Co.  LiU.  309,  note  O.^Id.  314,  noU 
Jt— wfOeriey  on  Jdarriage  Semementa,  clL  31,  £.330,  e^  22,  /».  334.— 
1  Jfadd.  Ch.  Prac  376.-2  Bqper,  Hwthand  k  Wife,  ck.  19,  p.  179, 184, 
185,  226,  227.— irf.  ch.  17,  §  3,  6.  140,  143.— 7(i.  ch.  18,jp.  151,  fyc^ 
Jboiitf  vs.  Jfeikodut  Epiicopal  Owrek,  2  Mm.  Ch.  A  543.— iSL  C 
n/o^iu.  R.  548.-2  Kgnfa  Conu  136,  ^c 
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We  are  therefore  necessarily  led  to  the  inquiry,  whether  tiie 
furniture,  books,  silver  plate,  and  pictures,  ahove  mentioned,  are 
the  separate  property  of  Mrs.  Swan,  It  is  said,  tb^i  prima  fade 
these  ought  to  be  presumed  to  be  the  property  of  the  husband, 
because  found  in  his  family,  and  he,  being  a  man  of  fortune  in 
1796,  might  well  be  presumed  to  have  purchased  them  as  a  part 
of  his  family  establishment.  Such  a  presumption  might  arise  un- 
der ordinary  circumstances.  But  there  are  various  circumstances 
in  the  present  case,  which  repel  the  inferences  deducible  from 
the  ordinary  relation  of  husband  and  wife. 

In  the  first  place,  Mr.  Swan  leR,  America  in  1798,  and  has 
never  since  returned.  His  absence  abroad  was  voluntary  until 
the  year  1808 ;  and  it  has,  since  that  period,  been  compulsive, 
he  having  been,  during  all  the  intermediate  time,  in  prison  in 
Franccj  under  an  arrest  by  civil  process,  and  as  we  are  given  to 
understand,  upon  an  execution  for  debts.  During  the  whole  of 
this  period  (except  during  a  visit  of  his  wife  to  France  in  1804), 
he  has  left  the  whole  of  his  family  under  the  control  and  manage* 
ment  of  Mrs.  Swan^  who  has  maintained  them  out  of  her  sepa- 
rate property ;  and  Mr.  Svfan  has  never,  at  any  time,  interfered 
with  the  furniture,  books,  plate,  or  pictures,  which  were  in  her 
possession.  For  a  considerable  part  of  this  period,  almost  for 
twenty  years,  he  has  been  a  distressed  man,  not  without  means 
indeed,  but  embarrassed  and  in  difficulties  ;  and  Mrs*  Swan  has  ad- 
vanced him,  out  of  her  separate  property,  not  as  a  gift,  but  as  a 
debt,  or  loan,  between  thirty  and  forty  thousand  dollars. 

In  the  next  place,  none  of  the  furniture  has  been  traced  back 
to  a  period  antecedent  to  the  settlement  in  1796 ;  and  from  the 
facts  in  the  case,  it  is  most  apparent,  that  a  great  portion  of  the 
old  furniture  was  sold  by  Mrs.  Swan,  and  new  furniture  purchased 
by  her  on  her  occasional  changes  of  residence,  and  to  furnish  her 
new  houses.  No  means  are  pretended  for  such  purchases,  ex- 
cept out  of  her  separate  property ;  and  if  so  purchased,  it  re- 
mains her  sole  properQr.    The  two  iron  bedsteads,  referred  to  in 
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the  supplemeDtary  answer  of  Mrs.  Howard^  are  the  only  articles 
of  furniture  now  remaining,  which  are  known  to  have  been  in 
existence  in  1796 ;  and  these  are  now  in  the  Dorchester  house, 
where  they  were  in  that  jear.  Thej  hare  never  been  taken 
into  possession  by  any  of  the  parties  now  before  the  Court,  except 
as  property  supposed  to  belong  to  Mrs.  Sioct/n^  and  to  be  disposed 
of  by  her  wiD,  and  shut  up  for  preservation. 

In  the  third  place.  Mrs.  Swan  remained  in  the  possession  of 
all  the  furniture,  plate,  books,  and  pictures,  claiming  the  same  as 
her  own  separate  property,  and  exercising  all  sorts  of  acts  of 
ownership  over  them  by  sale  and  otherwise,  without  any  inter- 
vention of  her  husband,  from  the  time  of  her  husband's  departure 
from  America,  in  1798,  until  her  death,  in  1825,  a  period  of 
twenty-seven  years.  Such  a  possession,  so  notorious  and  open, 
under  circumstances  like  the  present,  furnishes  a  very  strong 
presumption  of  right  on  her  part.^  In  common  cases  of  persons 
not  under  coverture,  it  would  aflbrd  an  irresistible  presumption  of 
right.  This  presumption  of  right  and  acquiescence  on  the  part 
of  Mr.  Svoan^  up  to  the  period  of  her  death,  admits  of  various 
corroborative  explanations.  It  may  have  arisen,  if  the  furniture, 
plate,  books,  and  pictures  were  in  1796  the  property  of  Mr. 
Swan^  that  they  were  contained  in  some  distinct  settlement  of  the 
perianal  estate  on  Mrs.  Swan^  which  has  since  been  lost.  Or 
tbey  may  have  been  subsequendy  purchased  by  her  of  her  hu&* 
band,  oat  of  her  separate  property,  to  relieve  his  necessities,  and 
thus,  equitably,  have  vested  an  exclusive  interest  in  her.  Or  they 
may  have  been  taken  and  held  by  her  as  equitable  security,  with 
his  assent  pro  taniOy  for  advances  made  to  him.  And  if  since  pur- 
chased, they  may  have  been  purchased  by  her  out  of  her  separate 
property,  and  used  to  grace  her  residence,  as  means  suited  to 
her  own  fortune  and  rank  in  life.  The  answers  of  the  trustees 
embody  various  explanations  of  this  nature,]  which  are  certainly 
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EspeciaUy  it  seems  to  me,  that  such  a  course  cannot  be  contaoi- 
plated,  wbeo  all  the  parties  in  interest,  as  cestui$  que  irtui^  or 
otherwise,  are  not  before  the  Court,  and  when,  from  the  nature 
of  the  case,  difl»rent  conclusions  on  the  same  facts  nugbt  be 
legitimatelj  drawn  by  a  court  and  a  jury.  If  ever  such  a  doc- 
trine shall  be  engrafted  into  our  local  jurisprudence,  it  will  be 
time  enough  to  consider,  whether  it  is  the  duty  of  this  Court  to 
ibllow  it.  At  present  I  stand  upon  the  ground,  that  it  u  not,  and, 
as  far  as  I  can  read  the  language,  it  cannot  be  established  upon 
any  just  exposition  of  the  statute.  There  must  be  a  clear  ad« 
mission  of  goods,  effects,  or  credits,  not  disputed  or  controverted 
by  the  supposed  trustees,  before  they  can  be  truly  said  to  have 
them  in  deposit  or  trust.  How  far,  indeed,  they  may  be  admitted 
to  set  up  claims  b  the  nature  of  a  set-off  against  the  admitted 
property  and  credits  of  the  debtor  in  their  liands,  by  way  of  re* 
tainer,  or  satisfaotion,  or  security,  is  quite  a  different  considera- 
tion. If,  then,  the  case  stopped  here,  the  denials  of  any  propeil)r 
of  the  debtor  being  clear,  and  the  facts  establisbii^  none^  but 
adverse  claims  and  interests,  my  judgment  would  at  once  lead 
me  to  pronounce,  that  the  supposed  trustees  are  entitled  to  be 
discharged. 

There  is  another  difficuly  in  the  case,  as  it  is  now  presented, 
which  forms,  in  my  mbd,  an  insuperable  obstacle  to  the  chargiog 
of  these  parties  as  trustees.  Mrs.  Swan's  will  has  never  yet 
been  admitted  to  probate  ;  and  until  that  is  done,  it  would  seem 
impraeticable  to  act  upon  the  subject-maiter  of  that  instrument 
The  supposed  trustees  in  this  attachment,  Harrison  G.  Otis  and 
William  StdUvan,  are  two  of  the  persons  named  in  that  will  as 
trustees  and  executors  of  the  property  devised  therein*  The 
oiher  trustee  and  executor  is  not  even  made  a  party  to  the  present 
altachm^it.  Messrs*  OHs  and  SuiUvan  have  not  yet  accepted 
the  trusts,  or  taken  upon  themselves  the  duties  of  executors. 
Their  only  title  to  aasume  either,  depends  upon  the  validity  of  that 
will*  as  a  legal  appointment.    And  they  disclaim  havmg  any 
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possesskxiy  actual  or  amstructive,  of  the  property,  except  merely 
aa  preparatory  to  the  assumption  of  their  duties  under  it,  when  it 
aball  have  been  duly  proved  and  allowed.  Indeed  Mr.  Otis  has 
never  intermeddled,  in  the  slightest  manneri  with  the  property 
since  Mrs.  Stvan^s  decease;  and  all  bis  antecedent  interests 
therein,  under  prior  trusts,  were  devested  by  other  conveyances 
made  in  her  life-time. 

Now  it  is  familiariy  known,  that  in  this  Commonwealth  our 
Courts  of  Probate  have  not  only  a  general^  but  an  exchuUfe 
jurisdiction  over  the  probate  and  allowance  of  ail  wills,  whether 
they  concern  real  or  personal  estate.  No  other  Court  can 
entertain  the  question  of  the  validity  of  a  will  directly  or  in* 
directly,  whether  it  be  a  Court  of  Law  or  of  Equity.  Until  such 
probate,  no  notice  can  be  taken  of  the  instrument,  by  whomso^ 
ever  made,  as  a  testamentary  paper.  If  rejected  or  disalbwed 
by  the  Court  of  Probate,  as  a  will,  it  is  incapable  of  being  set  up 
elsewhere.  If  allowed  and  approved  by  such  Court,  the  probate 
is,  as  to  its  validity,  conclusive  upon  every  other  Court  sitting 
within  this  jurisdiction.  Sitting  in  the  Circuit  Court  here,  I  have 
no  right  to  entertain  any  question  upon  the  matter ;  but  must 
wait  until  it  has  been  litigated  and  decided  in  the  proper  forum. 
If,  therefore,  all  the  proper  parties  were  before  the  Court,  and 
all  their  bterests  fully  represented,  it  would  be  impracticable  for 
this  Court  to  move  on  with  the  cause,  until  the  testamentary  in- 
strument of  Mrs*  Swan  had  passed  the  proper  probate. 

It  has  been  argtied  at  the  bar,  that  this  testamentary  instrument, 
being  made  by  a  feme  covert,  is  not  properly  and  technically  a 
will,  but  an  appointment  in  the  nature  of  a  will.  Be  it  so.  It 
does  not  change  the  posture  of  the  difficulty.  If  it  be  an  ap- 
pointment, it  purports  to  be  so,  as  a  unS;  and  it  must  be  proved, 
as  a  tnU;  and  if  it  wants  validiQr,  as  a  tnUj  it  is  utterly  void.  It 
is  a  mode  of  executing  the  power  of  appointment  provided  for 
by  the  indentures  of  the  30th  of  March  and  the  25th  of  April, 
1825,  and  roust  be  proved  as  it  purports,  that  is,  as  a  tmtt.    If  it 
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cannot  be  so  proved,  then  the  whole  property  remains  in  the 
persons  to  whom  it  was  conveyed  in  trust  by  those  indentures ; 
and  neither  of  the  parties  to  this  attachment  have  any  interest  or 
power  inchoate  or  complete  over  it.  Their  possession,  if  it  exists 
at  all,  is  a  possession  for  other  persons,  and  not  for  themselves, 
or  for  Mrs.  Swan.  Now,  the  persons  named  in  these  indentures, 
or  either  of  them,  are  no  parties  to  the  present  attachment.  Surely 
their  rights  and  interests  cannot  be  precluded  by  such  an  ex  parte 
proceeding  as  the  present. 

It  is  perfectly  clear  from  the  authorities,  that  testamentary  in- 
struments, executed  by  femes  covert  for  the  disposal  of  their 
separate  property  under  powers  of  appointment,  are  matters,  b 
England^  of  ecclesiastical  jurisdiction,  and  are  to  be  proved  in 
the  Ecclesiastical  Courts,  as  to  personal  property,  (over  which 
alone  those  Courts  have  jurisdiction)  before  notice  can  be  taken 
of  them  elsewhere.  This  is  abundantly  shown  in  the  elementary 
writers  and  commentators ;°  and  was  acted  on  in  the  very  recent 
cases  of  Tappenden  vs.  JVabh,  1  FkiUemorej  353,  and  Temple 
vs.  Walker  (3  PhiUemorej  394). 

The  case  of  Osgood  vs.  Breed  (12  Mass.  R.  525)  so  far  from 
impugning  this  doctrine,  as  to  the  jurisdiction  of  our  Probate 
Courts  over  testamentary  instruments  of  this  nature,  proceeds  upon 
the  supposidon  of  its  existence,  and  assigns  very  satisfactory 
reasons  (p.  533)  why  the  jurisdiction  ought  to  be  exercised,  and 
that  it  is  exclusive,  both  as  to  real  and  personal  estate. 

The  non-existence,  then,  of  that  probate  in  the  present  case, 
(I  repeat  it)  seems  to  me  a  fatal  defect,  which  cannot  be  cured 
in  this  suit,  and  must  defeat  the  attachment,  so  far  as  it  seeks  to 
charge  the  parties  as  trustees  of  Mr.  Sioan. 

It  has  been  fartlier  argued,  that  the  parties  are  at  all  events 
chargeable  as  trustees  to  the  extent  of  the  annuity  of  2000  dol- 
lars, which,  by  Mrs.  StoaTi^s  will,  is  given  to  her  husband.     To 

6  1  Madd.  Pr,  Ch.  372,  373.— 1  Thomas,  Co.  Lit.  132,  noU  JVt—S  Ro- 
per, Husband  and  Wift,  ch.  19,  $  3,  p.  191, 192.--See  ako  2  Emi,  Om. 
143.— jRoM.  vs.  Ewer  (3  Mc  JR.  160). 
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this  argumeDt  various  answers  have  been  given,  and  some,  if 
not  all  of  them,  are  conclusive  against  it.  In  the  first  place,  with- 
out a  probate  of  her  will,  no  right  to  any  such  legacy  can  legaUy 
attach  in  him,  and  her  executors  cannot  be  liable  therefor,  until 
they  have  taken  upon  themselves  the  execution  of  the  office  ac- 
cording to  the  course  of  our  laws.  In  the  next  place,  an  execu- 
tor cannot  be  charged  as  trustee  of  any  person  to  whom  a  legacy 
is  bequeathed  by  his  testator ;  for  such  a  legacy  is  not  "  goods, 
effects,  or  credits,"  widiin  the  meaning  of  our  statute  of  foreign 
attachments.  So  was  the  decbion  of  the  Supreme  Court  of  this 
state  in  Barnes  vs  Treat  and  Trustee  (7  Mass.  IZ.  271).  And 
for  a  broader  reason  of  public  policy,  it  has  been  held  by  the  same 
Court  in  Brooks  vs.  Cook  (8  Mass,  R,  246),  that  nn  administra- 
tor is  not  liable  to  be  holden  as  a  trustee  of  a  creditor  of  the  estate 
of  his  intestate ;  for  he  derives  his  authority  from  the  law,  and  is 
obliged  to  execute  it  according  to  law.  In  the  next  place,  if  an 
executor  might  ordinarily  be  held  as  trustee  of  a  legatee,  it  is  far 
from  being  certain,  that  he  could  be  so  in  the  present  case.  The 
bequest  is  of  an  annuity  of  2000  dollars,  to  be  paid  in  semi-annual 
payments  of  1000  dollars  to  Mr.  Swan^  during  his  life,  by  the 
executors.  It  can  scarcely  be  presumed,  that  it  was  not  the 
btention  of  the  testatrix,  that  this  should  be  a  personal  payment 
for  the  personal  comfort  and  maintenance  of  her  husband,  and 
that  the  annuity  itself  should  be  placed  beyond  the  reach  of  any 
creditors.  To  direct  a  payment  to  the  creditors  of  Mr.  Swant 
through  the  instrumentality  of  a  foreign  attachment,  would  be  to 
defeat  the  purposes  of  the  will.  It  would  be,  in  effect,  to  declare 
that  the  executors  should  not  pay  her  bounty  to  her  husband ; 
but  should  pay  it  to  his  creditors.  If  such  a  course  be  repugnant 
to  the  manifest  intention  of  the  will,  I  do  not  see  how  a  Court  of 
law  can  intercept  the  bounty  of  the  testatrix,  and  give  it  a  new 
direction*  There  is  an  implied  trust  in  the  executors  to  make 
the  payment  personal^  and  to  retain  the  money  until  so  paid. 
And  if  so,  what  Court  can  be  at  liberty  to  overthrow  it  f 
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But  if  these  difBculties  could  be,  as  I  think  thej  canDot  bes 
overcome,  there  remain  behind  other  obstacles  of  no  ordinazy 
magnitude. 

There  is,  in  the  first  place,  the  claim  or  lien  upon  the  fiimitiire, 
plate,  books,  and  pictures  for  the  adirance  of  6000  doDars«    If 
these  things  could  be  deemed  in  any  just  sense  the  proper^  of 
Mr.  £ifmm,  as  upon  the  answers  I  think  they  cannot,  still  they  are 
expressly  pledged  by  him  in  terms  perfectly  unequivocal  and 
certain  to  the  persons  who  have  made  that  advance.    Tlie  doc- 
trine of  the  Supreme  Court  of  this  state  (as  I  understand  it)  is, 
that  property  pledged,  or  under  a  lien,  is  not  attachable  on  this 
process.    Badkm  vs.  TSteker  (1  Pickerings  389).    It  has  been 
suggested,  that  this  point  has  never  been  directly  decided  ;  and 
that  in  the  case  cited  it  is  a  mere  dictum.    It  may  be  so ;  but  it 
is  a  didnm  from  a  learned  judge  in  a  Court  where  the  questicm 
must  often  have  been  presented  for  decision ;  and  I  consider  him 
as  speaking,  not  so  much  to  the  point,  as  new,  but  as  one  per- 
fectly known  and  settled.    But  if  there  were  no  authority  m 
point,  it  appears  to  me,  that  the  result  is  the  same  upon  principle. 
In  case  of  a  pledge,  the  pledgee  has  a  special  property  in  the 
pledge,  and  is  not  bound  to  deliver  it  up  until  his  incumbrance  is 
discharged.     And  a  creditor  surely  cannot,  in  this  respect,  have 
greater  rights  than  the  pledgor  himself.    The  case  of  a  lien  is 
the  same  in  principle.     The  party  is  not  bound  K>  take  the  prop- 
erty as  his  own,  and  thus  become  a  purchaser,  and  account  for 
the  surphrs  value ;  nor  is  he  bound  to  deliver  it  upon  execution, 
unless  his  lien  is  discharged.     It  woaM  be  a  violation  of  bis  rights 
and  contract  to  bold  otherwise.    It  would  be  to  create  a  new  con- 
tract, and  not  administer  upon  that  which  the  parties  have  made. 
In  a  general  sense,  goods,  which  are  not  attachable  by  the  com- 
mon process,  are  not  attachable  by  this  extraordinary  process. 
There  may  be  special  exceptions,  such  as  that  in  Clarke  vs. 
BriAen  (14  Man.  R.  371),  standing  on  a  peculiar  ground ;  but 
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the  general  principle  is,  as  has  been  stated.''  And  goods  in  pawn 
cannot  be  taken  in  execution  for  the  debt  of  the  pawner  at  the 
common  law.  Bac.  Abr,  Ex^orsy  ch.  4,  p.  175).^ 

Then,  again,  if  these  things  belonged  to  Mr.  Stoan,  there  would 
be  very  strong  ground  to  hold  upon  the  circumstances,  that  there 
was  an  implied  hypothecadon  of  them,  as  security  for  the  ad- 
vances made  by  Mrs.  Swan,  And,  if  so,  a  Court  of  Equity 
would  fasten  it  upon  the  property,  and  hold  in  favour  of  the  wife, 
and  her  donees,  the  claim  as  valid,  as  if  the  advances  had  been 
made  to  a  stranger  out  of  the  separate  property.  And  what  a 
Court  of  Equity  whould  hold,  ought,  in  favour  of  the  parties  sum- 
moned as  trustees,  to  be  now  held  in  their  favotir.  It  is  express- 
ly asserted  in  the  answers,  that  the  advances  of  Mrs.  Swan  were 
not  mere  bounties  to  her  husband,  but  were  charged  as  debts 
against  him. 

In  the  rear  of  these  claims  another  lien  is  asserted  against  these 
things,  if  the  property  belongs  to  Mr.  Swan.  I  refer  to  the  claim 
of  Mr.  SuUivan  for  $6000  dollars  for  professional  and  other 
services,  a  claim,  of  the  justice  of  which  the  Court,  at  least,  en- 
tertains not  the  slightest  doubt.  Whether  this  claim  constitutes  a 
lien,  or  not,  upon  the  property,  or  may  be  asserted  as  a  set-off, 
or  is  otherwise  equitably  to  be  recognised  under  this  particular 
process,  need  not  at  present  be  decided.  The  case  of  AUen  vs. 
Megguire  (15  Mass,  R.  490)'  is  against  any  such  lien,  or  set- 
off. But  there  is  a  very  material  qualification  upon  the  doctrine 
of  that  case  in  a  later  one  (Hathaway  vs.  Russdl,  16  Mass.  R. 
473,  476),  where  the  Court  distinctly  held,  that  the  trustee  may, 
in  a  suit  of  this  nature,  avail  himself  of  any  claims  which  he 
has  against  his  principal,  and  of  which  he  could  avail  himself  by 
set-off  at  the  •  trial,  or  by  a  set-off  of  judgments  and  executions 

7  Maine  F,  if  J^,  Jhuuretnce  Company  vs.  Weeks,  7  JUass.  R.  438.— 
Perry  vs.  CoateSj  9  J^ass,  R.  537. 

8  Badlam  vs.  Tucker,  1  Pick,  389,  400. 

^  See  also  Jarvia  vs.  Rogers,  15  Mass,  R.  389, 406, 414. 
VOL.  IV*.  59 
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under  our  statutes ;  claims  for  unliquidated  damages,  for  mere 
torts  only,  being  excepted.  There  is  good  sense,  equity,  and  con- 
venience, in  this  latter  course ;  but  it  is  not  neoeasaiy  for  me,  oa 
tbb  occasion,  to  decide  the  point  $  and  I  cheerfully  leave  it  to 
those  Courts,  which  are  more  familiarly  called  upon  to  consider 
and  settle  questions  of  this  nature. 

In  what  has  been  already  said,  it  will  be  perceived,  that  no 
distinction  has  been  taken  between  the  two  iron  bedsteads  and 
the  other  furniture.  Thb  is  not  an  accidental,  but  designed 
omission*  Upon  the  facts  in  the  case  I  am  unable  to  distingiush 
between  them  and  the  other  articles,  as  to  presumpticn  of  title 
from  origin,  or  use,  or  possessioB* 

An  exception  has  been  taken  to  the  refusal  of  the  trustees  to 
answer  certain  questions  asked  of  them  by  the  ^aintiff ;  and  they 
have  put  themselves  to  the  Court,  upon  their  rights  and  duty 
in  these  particulars.  Those  questions  go  altogether  to  details, 
which  req)ect  the  separate  property  of  Mrs.  Svoan*  The  trus- 
tees have  expressly  sworn,  that  they  possess  no  propeity,  whicb 
they  do  not  claim  as  the  trust  and  separate  property  of  Mrs. 
Swan;  and  if  so,  the  plaintiff  has  no  right  to  inquire  further,  m 
what  manner  her  separate  property  has  been,  from  time  to  ume^ 
disposed  of.    These  are  ret  inter  alios  acUe. 

Such  are  the  conclusions,  to  which  my  mind,  upon  deliberate 
consideratbn,  has  arrived,  upon  the  various  questions  raised  at 
this  argumeot.  They  admit  of  much  more  ample  discussion  and 
illustratioo.  But  being  satisfied,  that  these  conclusions  are,  so 
far  as  my  judgment  goes,  entirely  decisive  of  the  case,  I  have 
thought  k  my  duty  not  to  keep  the  parties  any  longer  in  suspense, 
when  I  am  relieved  from  all  doubt.  It  is  for  the  interest  of 
the  plaintiff  to  know,  at  as  early  a  period  as  possible,  the  result 
of  this  lidgation,  that  hope  deferred  may  not  make  the  heart  sick. 
And  it  is  fit  also,  that  the  persons  sued  as  trustees  should  not  be 
held  in  a  state,  in  which  they  can  take  no  step,  from  uncertainty 
of  right  or  duty.     If  I  had  possessed  more  leisure,  I  should 
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probably  have  dealt  more  elaborately  with  some  of  the  topics, 
aDd  enlarged  oq  some  distinctions.  As  it  is,  notbbg  furdier  is 
left,  but  to  pronounce  my  judgment,  that  the  trustees  be  dis- 
charged with  costs. 

Tnatut  dUcharged  aceardingfy. 


Horatio  0.  Cook  ««»  SunifiL  Hammona. 

Bj  the  JHaaiacMuettt  ftntotet  of  dwcent,  lereniona  and  remaioden,  after  lUe  eftate^ 
Tested  by  descent  in  the  intestate,  pass  to  bis  heirs,  withoat  any  regard  to  ibm 
ancestor  from  whom  lie  inherited,  in  the  same  manner  as  estates  in  possession. 

TbB  common  law  in  such  case  is  difibrent,  and  gives  the  estate  in  reversion  to  the 
heir  of  the  first  purchaser  or  reversioner,  who  is  lieir  at  the  time  when  the  liie 
estate  expires. 

Under  the  act  of  1783,  dL  36,  tlM  eldest  son  took  a  double  p^on  in  xranindeis  and 
reversions  as  well  as  in  estates  in  possession. 

jThis  was  a  writ  of  entry.  The  parties  agreed  upon  a  state- 
ment of  facts  as  foUows : 

**The  above  action  is  brought  by  the  plaintiff  to  recover  pos- 
session of  certain  undivided  portions  of  the  lands  and  tenements 
described  in  the  writs  against  the  defendants,  who  claim  to  hold 
possession  under  Eli  Leaviit  and  Jane  his  wife  in  her  right,  who 
dispute  the  plaintiff's  tide ;  and  the  following  are  the  facts  agreed 
upon  between  the  parties. 

*^  In  the  year  1770  Royal  Tyler  died  seised  in  fee  of  the 
demanded  premises,  leaving  three  children,  viz.  John  5.  TylcTf 
Royal  Thflefy  and  Jane  Tyler,  The  eldest  son  relinquished  his 
right  to  a  double  share  according  to  the  existing  law ;  and  the 
three  became  seised  in  fee  as  tenants  in  common,  each  of  one 
undivided  third  part. 

^^  Jane  afterwards  intermarried  with  David  Cooky  by  whom 
she  had  two  children,  vix.  the  plaintiff,  and  Mary  Tyler  Cook, 
bis  sister.    Jane  Cook  died  in  1786  so  seised  of  such  third 
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part,  leaving  those  two  children  and  her  husband,  whereby  he 
became  seised  as  tenant  by  the  curtesy. 

**  Maryj  the  daughter,  died  during  his  life,  in  1809.  David 
Cooky  after  1786,  married  a  second  wife,  by  whom  he  had  diree 
children,  viz.  Chariest  Jane^  wife  of  the  said  Leaviit^  and  Royal. 
David  Cook  died  in  1823,  he  or  his  assigns  continuing  until  that 
time  in  possession  under  his  title,  as  tenant  by  the  curtesy. 

"  It  is  considered  immaterial,  for  the  purpose  of  the  present 
inquiry,  whether  Mary  Cook,  the  sister  of  the  plaintiff,  left  issue 
capable  of  inheriting.  It  being  agreed,  that  sbe  shall  be  con- 
sidered as  having  died  without  any ;  leaving  any  question,  that 
could  arise,  if  there  be  such,  to  be  settled  between  them  and 
thejplaintiff  or  defendant,  as  there  may  be  occasion. 

"  Upon  this  statement  two  questions  are  presented  to  the 
Court. 

*'  1.  Whether  the  demanded  premises,  of  which  Jane  Tyler 
died  seised,  belong  exclusively  to  the  plaintiff,  or  to  him  and  the 
defendant,  according  to  their  respective  proportions,  as  tenants 
in  common. 

^'  2.  And  if  to  them,  as  tenants  in  common,  then,  whether  the 
plaintiff  is  entitled  to  a  double  share  of  his  mother's  estate ;  or 
whether  he  is  only  entitled  to  one  moiety  by  inheritance  from 
her,  and  saving  any  further  right  to  the  inheritance  of  his  sister 
or  father." 

C.  O.  LorinfiT  for  the  plaintiff.  The  plaintiff  is  the  sole  own- 
er of  the  demanded  premises,  being  at  the  time  of  descent  cast, 
viz.  at  the  death  of  the  tenant  by  the  curtesy,  the  only  surviving 
legal  heir  of  Jane  T)fler  Cook,  the  last  owner  actually  seised; 
Mary  Cook  having  died  before  the  tenant  by  the  curtesy,  and 
therefore  never  having  been  so  seised  of  an  estate  in  the  premises, 
as  to  become  a  new  stock  of  inheritance,  whereby  any  portion 
passed  to  her  father  at  her  decease^  and  through  him  to  the 
defendant 
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It  is  an  unyielding  maxim  of  the  common  law,  that  a  demand- 
ant of  real  estate  must  prove  himself  heir  of  the  owner  last  ac- 
tually seised  ;  a  merely  legal  seisin  not  being  sufficient  to  consti- 
tute a  stock  of  inheritance.  J  Insi.  14,  15,  241  b.  §394; 
Watk.  on  Desc.  65,  66,  67,  110,  112 ;  3  Cr.  Dig.  461,  462, 
463,  464,  465.  And  this  maxim  operates  so  efiectually  as,  in 
some  cases,  to  counteract  another  favourite  principle  of  the  com- 
mon law,  viz.  That  the  half  blood  cannot  inherit.  1  Inst.  146 ; 
Watk.  an  Desc.  67,  112,  notes;  3  Cr.  Dig.  465.  The  doc- 
trine that  a  tenancy  for  life  suspends  the  descent  during  its  con- 
tinuance is  recognised  in  JVeti^  York,  Jackson  vs.  Hendricks 
(3  Johns.  Cas.  214)  ;  Bates  vs.  Shrader  {\ 3  Johns.  R.  260). 

This,  then,  was  the  common  law,  originally  brought  by  our 
ancestors  to  this  countiy  (see  Whitney  vs.  Whitney^  14  Mass.  R. 
88);  and  the  plaintiff  is  thereby  entitled  to  the  whole  estate,  un- 
less it  has  been  altered  by  statutory  enactment,  or  universal 
consent  or  usage,  coeval  with  the  existence  of  our  civil  commu- 
nity, so  as  to  constitute  a  part  of  the  common  law  peculiar  to 
ourselves,  '^  that  a  reversion  is  descendible  through  an  interme- 
diate ancestor,  during  the  continuance  of  the  particular  estate." 

If  such  a  change  had  taken  place,  by  usage  or  universal  con- 
sent, it  is  inconceivable  that  it  should  not  have  been  expressly 
recc^nised  in  our  books  of  Reports,  and  been  generally  known  to 
the  profession ;  yet  no  case  can  be  found,  in  which  it  is  acknowl- 
edged ;  and  that  the  profession  are  not  generally  aware  of  it,  is 
apparent  from  the  circumstance,  that  this  maxim,  ^^seisinafaeii 
stipitemf^  is  recognised  in  the  earliest  publication  in  this  state 
upon  land  titles,  and  is  laid  down  unqualifiedly  in  a  recent  trea- 
tise, by  one  of  the  most  learned  lawyers  in  the  Commonwealth, 
as  a  leading  principle  of  the  law  of  descents.  SttOivan  on  Land 
Titles  J  153 ;  Steams  on  Red  Actions,  29,  30, 32,  33,  34.  The 
same  doctrine  is  necessarily  to  be  inferred  from  the  case  of  Whit^ 
ney  vs.  Whitney^  above  cited.  And  although  it  was  there  ad- 
judged that  the  common  law  has  been  so  far  altered  by  statute, 
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that  a  reversion  is  liable  for  the  debts  of  a  mesne  reTennoDer, 
who  dies  during  the  continuance  of  the  particular  estate,  that 
decision  is  in  perfect  accordance  with  the  common  law  of  Eng- 
land^  reference  being  had  to  the  distinctions  there  prevailing 
between  debts  b7  specialty  and  those  hj  simple  contract.  For 
in  England^  if  the  mesne  reversioner  had  bound  himself  by  a 
Inmdj  or  suffered  a  judgment j  for  satisfaction  of  which  his  real 
estate  could  be  taken,  such  a  reversion  would  be  assets  in  the 
hands  of  the  heir ;  the  giving  vtek  bendy  or  suffering  tuck  judg- 
MeiU,  being  considered  equivalent  to  etn  entry  and  actual  seisin  ; 
and  here,  therefore,  where  aU  debts,  whether  by  specialty  or 
simple  contract,  are  of  equal  worth,  and  the  real  estate  is  equally 
Uabh  to  be  taken  for  ally  it  is  but  reasonable  to  infer,  that  the 
legislature,  in  declarmg  that  ^^  all  the  real  estate  of  the  deceased 
should  be  liable  for  his  debts,"  meant  to  include  all  that  by  the 
common  law  was  considered  as  his,  for  that  purpose. 

The  common  law  doctrine  of  descents,  therefore,  remains  the 
same  here  as  in  England^  unless  it  has  been  altered  by  statute. 
Has  it  then  been  so  altered  f  The  colony  law  of  1641  provided, 
that  "  the  Coun^  Court  should  divide  and  assagn  to  the  childrea 
or  other  heirs  their  several  portions  out  of  the  estate."  Mass.  Anc 
Chart,  and  Laws^  205.  The  act  ot  4  W.  ^  M.  1692,  jm- 
vided,  "  That  every  person  lawfully  seised  of  any  landsj  tene- 
mentsy  or  hereditaments  in  his  own  proper  right,  in  fee  simple, 
shall  have  power  to  devise  the  same;"  and  if  he  died  intestate, 
(he  judge  of  probate  was  to  distribute  the  real  and  personal  es- 
tates.   Mass.  Anc.  Chart,  and  Laws^  230. 

The  first  enactment  of  this  Ck>mmonwealth  upon  the  subject 
was  by  the  act  of  1784,  eh.  36,  which  lieads  thus  :  *'  When  any 
person  shall  die  seised  of  lands^  tenements^  ot  hereditaments^  not 
by  him  devised,  the  same  shall  descend  be. ;  and  when  there 
are  no  children  of  the  intestate,  the  inheritance  shall  descend  to 
the  next  of  kin." 
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It  cannot  reaaonably  be  assumed,  that  any  of  the  terms  used 
in  these  statutes  can  be  considered  as  intended  to  subvert  a  pre- 
viously well  settled  rule  of  the  common  law.  Lands,  tenements, 
and  hereditaments  were  all  descendible  before  they  were  enact* 
ed  ;  and  the  only  purposes  of  these  statutes  were  to  r^^slaie  the 
course  of  their  descent,  and  not  to  make  estates  inheritable^  which 
previously  were  not  so*  Had  such  been  the  intention  of  the 
lawgivers^  specific  mention  would  bare  been  made  of  the  estates 
which  were  thus  to  be  invested  with  a  qUaliQr  so  new  and  impor- 
tant, or  terms  necessarily  comprehending  them  would  have  been 
used. 

A  reversion  does  not,  strictly  speaking,  fall  within  either  de- 
nominadon  of  estates  mentioned.  It  is  not  lands  nor  tenements, 
but  a  prospective  right  to  them ;  nor  is  it  a  hereditament,  for  that 
is  a  right  to  something  issuing  out  of  them,  as  rent,  Sec. 

It  is  worthy  of  remark,  too,  that  the  word  inheritaneej  does  not 
indude  a  reversion^  according  to  its  common  law  signification ; 
the  descent  being  suspended  during  the  condnuance  of  the  par- 
ticular estate,  so  that  if  the  meene  reversioner  die  before  its  ter- 
mination, hb  heir  does  not  take  it  by  inheritance  from  him,  and 
it  is  not  therefore  an  inheritance  to  descend  to  his  next  of  kin. 

If,  therefore,  so  great  a  change  in  this  important  branch  of  the 
law  had  been  intended,  it  certainly  would  not  have  been  thus  left 
to  doubtful  construction. 

The  language  of  the  JVm  York  statute  of  descents  is  predsely 
similar  to  that  of  our  own  above  cited ;  but  in  the  cases  above 
referred  to,  it  was  held,  that  their  statute  had  not  altered  the 
common  law  in  this  particular. 

If  these  views  are  correct,  the  only  remaining  inquiry  on  this 
point  is,  whether  the  statute  of  1806,  c&.  90,  has  made  the  alter- 
ation contended  for. 

It  enacts,  that  "  when  any  person  shall  die  seised  of  any  lands, 
tenements,  or  hereditaments,  or  of  any  right  thereto,  or  entitled 
to  any  interest  therein,  in  fee  simple  or  for  the  life  of  another, 
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not  having  lawfully  devised  the  same,  the  same  shall  descend  in 
equal  shares  to  his  children,  and  to  the  lawful  issue  of  any  de- 
ceased child  hj  right  of  representation  ;  and  when  the  intestate 
shall  leave  no  issue,  the  same  shall  descend  to  his  father.'^ 

If  these  terms  had  been  used  in  the  first  statute  of  descents, 
framed  by  a  community  in  which  no  previously  established  rules 
bad  existed,  there  could  be,  perhaps,  bat  very  litde  doubt,  that 
they  were  intended  to  comprise  aU  the  various  estates  known  in 
the  law,  and  to  give  to  all  a  descendible  nature.  But  when  it  is 
remembered,  that  certain  well  known  fixed  rules  of  law,  deciding 
what  were,  and  what  were  not,  descendible  estates,  had  existed 
from  the  creatbn  of  the  community  up  to  the  time  of  diat  statute, 
unchanged  and  undisputed ;  and  that  the  staitUe  teas  enacted,  no4 
far  the  purpose  of  determining  the  deiceniMe  characters  ofvariouM 
esiiiteSf  but  merely  to  des^aie  itith  greater  certaintjf  to  whom 
they  should  go  (see  Sheffield  vs.  Loveringf  12  Mass.  A.),  it 
may  fairly  be  presumed,  that  if  any  radical  change  were  in- 
tended, like  that  contended  for  by  the  defendants,  the  precise 
estates,  whose  natures  were  to  be  thus  altered,  would  have  been 
named,  and  the  words '^reversions"  and  '^  remainders"  would 
have  been  specifically  used. 

Nor  is  it  credible,  that  if  such  a  change  were  then  for  the  first 
time  made,  that  there  should  not  have  been  a  perfect  understand* 
ing  to  that  effect,  on  the  part  of  those  concerned  in  the  adminis- 
tration and  exposition  of  the  laws ;  whereas,  since  the  enactment 
of  that  statute.  Professor  Steams^  as  above  cited,  lays  down  the 
old  common  law  principle  as  being  still  in  full  force  as  the  law 
of  the  land  ;  and  the  Supreme  Court  of  tiie  state,  in  the  case  of 
Whitney  vs.  Whitney,  above  cited,  both  in  language  and  by  the 
nature  of  the  decision,  recognise  it  as  such. 

The  whole  question  in  that  case  was,  whether  a  reversion  was 
assets  in  the  hands  of  the  administrator  of  the  mesne  rever- 
sioner, who  had  died  during  the  continuance  of  the  particular 
estate. 


OCTOBER  TERM,  1827.  473 


Cook  M.  Hammond. 


Now  if  the  statute,  last  mentioDed,  had  made  a  reversion  de- 
scendible to  his  heir,  what  question  could  there  be  of  its  being 
assets  in  the  hands  of  his  administrator.  It  would,  in  such  case, 
have  been  his  real  estate^  to  all  intents  and  purposes,  as  much  as 
any  other ;  and  must,  of  course,  have  been  administered  upon  as 
such.  The  only  ground  of  contention  must  have  been,  that  the 
inheritance  was  suspended,  so  that  at  his  decease  nothing  passed 
to  bis  legal  representatives  upon  which  they  could  administer,  or 
for  which  they  could  be  accountable  as  assets.  If,  then,  it  had 
been  considered  as  the  common  law  of  the  state,  or  if  the  stat* 
utes  above  quoted  had  been  construed  as  establishing  it  as  the 
law,  that  a  reversion  descended  from  the  mesne  reversioner^  no 
such  question  could  have  arisen ;  it  would  have  been  a  minor 
proposition  so  evidently  contained  in  the  major  one  of  the  de- 
scent, as  to  be  entirely  unworthy  of  discussion.  The  elaborate 
opinion*  therefore,  given  in  that  case,  to  prove  that  a  reversion  is 
assets  in  the  hands  of  an  administrator  of  the  mesne  reversioner, 
shows  that  the  Supreme  Court  of  the  Commonwealth  disavows  the 
construcdon  of  the  statutes  contended  for  by  the  defendants. 
Or  at  least  it  can  hardly  be  imagined  that  the  Court,  in  giving  an 
opinion  embracing  the  general  history  of  the  common  law  upon 
this  subject,  should  have  simply  stated  the  alteration  inferred  from 
the  clauses  in  the  statutes  providing  for  the  payment  of  debts, 
and  not  have  alluded  to  the  still  greater  change  of  the  rule  of 
descents,  when  such  change,  if  it  had  been  made,  would  have 
been  a  conclusive  argument  in  favour  of  the  decision  there 
given. 

Upon  these  views,  the  plaintiff  relies  for  judgment  in  his  fa- 
vour, as  being  entitled  to  the  whole  of  the  demanded  prenyses. 
Should  it,  however,  be  otherwise  adjudged,  it  will  become  neces- 
sary to  consider  the  second  question  proposed,  viz.  Whether  the 
plaintiff  is  endded  to  a  double  portion,  or  takes  equally  with  the 
defendant. 

VOL.  IV*.  60 
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If  the  first  question  be  decided  in  favour  of  the  defendant, 
I  am  at  a  loss  to  conceive  of  any  doubt  upon  this  point.  For 
by  the  statute  of  1784,  above  citedy  it  was  enacted,  that  the 
eldest  son  should  inherit  a  double  portion  of  the  real  estate  of 
his  intestate  parent,  which  provision  was  not  repealed  until  the 
year  1789 ;  consequently,  as  Jane  Tyler  Cook  died  in  1786, 
leaving  the  plaintiff  and  Mary  Cook  her  only  issue,  the  rever- 
sion of  her  real  estates,  if  descendible  during  the  continuance 
of  the  particular  estate,  vested  immediately  according  to  the 
rule  in  the  statute  of  1784,  and  two  third  parts  became  instandy 
and  permanendy  vested  in  the  plaintiff,  and  the  remaining  third 
part  in  his  sister ;  the  rule  of  descents,  eodstii^  at  the  time  of 
descent  cast,  determining  the  right  of  inheritance.  Jackson  vs. 
Hendricks  (3  Johns.  Cas,  214). 

The  only  ground,  therefore,  upon  which  the  defendant  could 
claim  to  be  entitled  equally  with  the  plaintiff,  must  be  by  main- 
taining the  comm*on  law  rule  as  unaltered,  and  assuming  to  be, 
at  the  time  of  the  descent  cast  {viz.  at  the  death  of  the  tenant  by 
the  curtesy),  the  legal  heir,  joindy  with  the  pldntifi^  of  Jane 
Tyler  Cook,  claiming  through  their  father  and  his  daughter, 
Mary  Cook,  by  virtue  of  the  provision  in  the  statute  making  him 
heir  of  her  real  estate,  and  thus  giving  to  that  provision  the 
effect  ofrpoDstitudng  him  a  representative  of  his  child  in  such 
manner,  as  to  make  him  a  legal  heir  of  the  mother ;  a  construc- 
tion which,  it  is  presumed,  neither  the  language  nor  policy  of  the 
statute  will,  in  any  degree,  authorize. 

C.  jS.  Daveisy  for  the  defendant,  conceded  the  main  point 
contended  for  by  the  counsel  fcr  the  demandant,  viz,  that  cur- 
tesy suspends  descent,  to  be  well  setded  as  law  in  the  time  of 
Lord  Coke,  who  says,  that  the  whole  common  law  was  so  clear, 
that  he  knew  but  two  points  doubted  in  all  his  time.  A  con- 
trary position,  howeveri  had  prevailed  under  preceding  reigns ; 
and  was  holden  by  the  whole  Court  in  the  time  of  Henry  VH,  as 
appears  by  the  context  to  lAttUton,  %  394.    In  JVeu^  York  the 
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English  doctriDe  has  obtained,  in  consequence  of  the  adoption  of 
the  common  law  of  descent  prior  to  the  revolution ;  and  the  sub- 
sequent statute  of  descents,  establishiog  the  rules  of  the  common 
law  in  all  cases  not  expressly  provided.  But  it  has  not  been 
recognised  in  Massachusetts ;  and  the  principle  does  not  belong 
to  her  jurisprudence.  A  better  doctrine  has  dawned  in  the  de- 
cbions  that  have  taken  place,  more  consonant  to  the  character 
of  the  early  law  of  England,  and  supported  by  several  of  the 
principles  and  analogies  of  the  common  law  itself. 

By  the  operation  of  the  common  law  as  a  general  rule,  the 
descent  of  the  reversion  is  suspended,  in  some  measure,  during 
the  continuance  of  the  particular  estate.  Yet  the  reversioner 
may  enter  in  his  own  title  to  secure  his  own  rights,  and  may  gain 
a  sufficient  seisin  by  the  entry,  or  other  exercise  of  right,  to  give 
efficacy  to  his  grant,  and  prevent  any  departure  of  the  inheritance. 
A  reversion  is  not  esteemed  assets,  at  common  law,  for  the  re* 
versioner's  debts ;  still  he  may  charge  it  with  them,  by  binding 
his  heirs  in  the  form  of  the  obligation.  Also,  judgment  against 
him  will  bind  the  estate,  although  no  execution  be  taken  out  until 
the  estate  have  actually  descended.  Again,  debt  will  lie  against 
the  heir  of  an  obligor  from  whom  nothing  has  descended  in  fee 
simple,  except  a  reversion^  and  a  special  judgment  and  extent 
framed  thereupon*  These  cases  are  collected  by  Cruise,  who 
justly  classes  reversions  under  thejgeneral  denomination  of  vest- 
ed interests.  There  must  be  a  power  to  protect  the  inheritance, 
and  that  right  resides  in  the  reversioner.  An  action  of  waste 
will  lie  for  the  heir  against  the  tenant  in  dower,  or  the  ten- 
ant by  curtesy ;  and  die  estate  is  vested  by  forfeiture.  4  Burr. 
2141 ;  3  Rep.  23. 

In  dower,  also,  descent  is  suspended  as  to  the  part  set  off,  so 
that  only  two  thirds  are  deemed  to  descend  in  fee,  as  curtesy  is 
said  to  suspend  the  descent  of  the  whole ;  yet  the  heir  is  punish- 
able for  not  setting  out  dower.  Such  is  the  genius  of  the  com- 
mon law  in  respect  to  the  descent  of  reversionary  rights. 
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But  the  demandaDt  grounds  his  case  upon  the  strict  mazioi  of 
the  common  law,  nonju$  sed  ieisinafacU  Mtipitem.  The  founda- 
tion of  this  maxim  lies  in  the  feudal  coostLtution,  which  required, 
that  whoever  claimed  by  descent  should  make  out  a  strict  pedi- 
gree, as  heir  from  the  first  purchaser.  But  as  in  the  course  of 
time  it  might  be  rendered  difficult  to  trace  a  genealogy,  probably 
obscured  and  perplexed,  it  became  an  established  understanding 
of  this  rule,  that  the  seisin  of  the  last  possessor  should  prevail  as 
presumption  of  his  being  of  the  blood  of  the  first  purchaser. 
Sdlly  as  it  required  the  union  of  both  bloods  of  the  first  marriage 
to  constitute  a  legidmate  representative  of  the  original  feofifee,  so, 
under  this  relaxed  construction  of  the  rule,  it  was  made  a  rigor- 
ous condition,  that  the  claimant  should  be  of  the  whole  blood  oS 
the  one  last  actually  seised.  Hence  the  maxim,  quod  paaesiio 
fratris  de  feodo  $mpUci  facU  sororen  e$$e  hcaredem,  to  the  ex« 
elusion  of  the  brother  of  the  half  blood.  1  Imi,  14;  2  jReeve^i 
Hist.  Eng.  Law,  317 ;  2  Woodd.  <^  253 ;  2  Gu.  Bae.  De$ceni, 
A.  C.  29,  30. 

This  principle  was  preserved  in  England  to  secure  the  escheat 
against  the  half  blood.  It  was  useful  ako,  under  the  same  sy»* 
tern,  to  protect  the  right  of  a  disseisee  against  a  descent  cast,  dur- 
ing the  continuance  of  the  estate  by  curtesy  in  the  surviving  hus- 
band of  the  disseisee.  This  is  the  express  case  put  in  LUdeton. 
And  it  is  pursued  as  a  general  proposition,  by  Chief  Justice  JEini^, 
(4  Johm.  R.  401 ),  that  a  descent  cast  will  not  a&ct  the  right  of  a 
remainder-man  or  reversioner,  if  a  particular  estate  exist.  The 
principle  is  likewise  maintained  in  JVeu;  York  in  favour  of  the 
whole  blood ;  the  common  law  of  descent  not  being  entirely  abol- 
ished, but  the  spaces  left  by  the  statute  supplied  from  the  former 
source.  The  system  of  descent,  in  that  state,  is  composed  of  the 
five  canons  of  the  statute,  and  the  five  rules  of  the  common  law, 
applicable  to  all  cases  not  especially  provided ;  and  the  distinc- 
tion of  blood  among  collaterals  is  not  done  away.  The  dectaon  of 
Jachan  vs.  Utndrkka  (3  Johns.  Cos.  214)  was  grounded 
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tirely  on  the  common  law,  as  the  case  arose  prior  to  the  statute. 
In  Bates  vs.  Shr€eder  (13  Johns.  R.  260)  h  may  be  doubtful, 
whether  the  present  pomt  was  necessary  to  be  determined.  In 
delivering  the  opinion  in  Jackson  vs.  HUton  (16  Johns.  R,  97), 
Mr.  Justice  Spencer  reposed  on  a  maxim  of  law,  said  by  Chief 
Justice  De  Gray  (3  fVUs.  526)  to  have  subsisted  for  ages,  upon 
the  authority  of  Bradon^  Britton,  and  JPfeto,  namely,  ^  that 
lands  in  fee  simple  must  descend  to  the  heir  of  the  whole  blood 
of  the  person  last  actually  seised  thereof.'' 

It  cannot  be  denied,  that  this  is  the  exact  doctrine  of  the  Eng» 
Ush  law,  seisina  facit  stipiiem.  This  whole  doctrine  is  acknowl- 
edged by  Sir  William  Blacksione  to  be  a  very  fine  spun  and 
subde  nicety.  At  the  same  time  he  defends  it  against  the  stric- 
tures of  Locke,  in  his  Essay  on  Government,  and  Craig,  in  his 
treatise  on  Feudal  Law,  as  absurd  and  derogating  from  the  max- 
ims of  equity  and  natural  justice ;  and  vindicates  it  on  tlie  funda- 
mental principles  of  the  law  of  England,  averring  the  succession 
of  the  whole  blood  itself  to  be  merely  a  feudal  favour.  He  leaves 
it,  therefore,  entirely  for  the  legislature  to  determine  how  far  it 
may  be  expedient  to  afibrd  relief  by  amending  the  law  in  particu- 
lar instances,  or  some  private  inconvenience  should  be  submitted 
to,  rather  than  a  loog  established  rule  should  be  shaken.  Thus 
It  is  with  the  whole  system  of  descent  in  England.  It  is  sup- 
ported altogether  on  the  principle  of  positive  establishment ;  and 
therefore  it  is  insisted  by  its  apologists,  that  the  numerous  and 
arbitrary  rules,  by  which  its  course  is  directed  or  intercepted,  are 
not  c^en  to  objection  as  violations  of  natural  justice.  2  Woodd. 
I^ect.  252.  The  universal  answer  to  all  exceptions  on  this  score 
is  given  in  the  brief  expression  of  Lord  Kenyon,  lex  ita  scripta 
est.  Several  of  its  rules,  at  the  same  time,  the  Lord  Chief  Jus* 
tice  admitted,  were  rigid,  and  some  might  press  hard ;  such,  for 
example,  as  the  exclusion  of  the  half  blood,  and  the  exposure  of 
a  person,  on  whom  a  collateral  warranty  should  descend  without 
assets,  to  be  stripped  of  all  his  property.     Wisdom  or  fancy 
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might  erect  a  bolder,  more  pleasing,  perhaps  more  perfect  sys^ 
tern ;  but  these  rules  were  nevertheless  the  acknowledged  law  of 
the  land  ;  and  it  was  the  happiness  of  his  lordship,  no  less  than 
his  duty,  to  follow  and  give  effect  to  them.  7  X).  fy  E.  415. 

Upon  these  principles  of  the  law  of  England^  in  the  first  place, 
the  fee  was  not  allowed  to  be  inheritable  at  all.  The  whole  was 
holden  of  a  superior,  who  was  at  once  the  founder  and  vhimus 
hceres  of  the  estate ;  and  when,  by  the  greatest  favour  granted 
under  the  feudal  law,  when,  says  Sir  William  BladcsUme^  ^^  in  the 
most  solenm  acts  of  law,  we  express  the  strongest  and  highest 
estate  that  any  subject  can  have,  it  is  seised  in  his  demesne  as  of 
fee  ;  that  is,  not  simply  and  purely  his  own,  since  it  is  held  of  a 
superior  lord,  in  whom  the  ultimate  fee  resides."  2  BL  Com. 
105.  All  rights  of  real  estate  were  thus  reduced  to  mesne  and 
base  interests,  carved  out  of  the  lordship  of  the  land.  Regard 
was  had  to  a  certain  entire  representation  of  the  fee,  in  reference 
to  the  condition  of  strict  personal  service  or  fealty.  Hence  the 
selection  of  the  oldest  male  descendant,  or  nearest  collateral  rela* 
tive,  in  whom  the  whole  inheritance  centered ;  the  favour  shown 
to  the  eldest  son,  because  he  was  to  sit  in  his  father's  seat ;  the 
authority  over  his  marriage,  Ssc.  On  these  grounds  the  several 
persons,  among  whom  these  inferior  estates  were  parcelled,  were 
attendant  on  the  lord  paramount,  the  heir  for  his  inheritance,  the 
husband  for  his  curtesy,  the  reversioner  for  bis  reversion,  8zc. 
And  hence  the  aversion  of  this  system,  through  following  time,  to 
all  those  inventions  for  throwing  lands  into  commerce,  or  appro- 
priating them  to  uses,  by  which  these  feudal  consequences,  and 
especially  escheat,  might  be  avoided. 

But  this  maxim,  nonjus  sed  seisinaj  is  not  recognised  as  a  fea- 
ture in  the  jurisprudence  of  Massachusetts,  The  obligations  of 
feudal  tenure,  as  expressed  by  Professor  Steams  (p.  61),  formed 
no  part  of  the  laws  of  the  colony  or  province.  The  tenure  of 
free  and  common  socage,  established  in  the  colony  by  the  first 
charter,  copied  from  the  royal  manor  of  East  (Sreenwichj  was  co- 
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temporaaeously  interpreted  by  the  prescriptive  customs  of  ga- 
Telkind,  within  the  county  of  Kentj  where  that  manor  was  situ- 
ated. The  tenure,  if  so  it  can  be  termed,  subsisting  under  this 
construction,  can  hardly  be  distinguished  from  that  which  once 
prevailed  under  the  description  of  allodial.  By  the  ancient  laws 
of  Ejiglandj  existing  down  to  the  conquest,  lands  descended 
equally  among  all  the  children  without  discrimination.  These 
were  the  Saxon  rules  of  inheritance,  which  were  confined  to  the 
county  of  Kentf  after  the  JVorman  conquest,  and  reduced  to  the 
custom  of  gavelkmd,  as  appears  by  Sdden^  Sir  Matthew  Hale, 
and  Lord  Holt.    H.  C.  L.  220 ;  I  P.  W.  49. 

The  doctrine  of  descent,  adopted  in  the  colony  under  the 
charter,  was  quite  different  from  the  feudal.  It  was  considered, 
not  a  political,  but  a  natural  right.  SuU,  Hist.  Land  Tit.  148. 
Hoaredesj  tuccessoresque  sui  cuiqae  liberie  is  a  maxim,  not  mere- 
ly confined  to  the  woods  of  Germany,  where  it  existed  with 
the  addition  of  Tactius,  et  nuUum  testamenium ;  but  it  is  pro- 
nounced by  Dr.  Chrisiian,  in  his  learned  and  candid  notes  on 
Blachione,  to  be  one  of  the  first  laws  of  nature.  The  Roman 
law  was.  Ratio  naturalisj  quasi  lex  qaadam  tacita,  liberis  paren- 
titioi  hcsrediiatem  addicerei,  velut  ad  debitam  successionem  eos 
vocando.  In  relation  even  to  the  kindred  custom  of  Kent,  it  is 
said,  by  Lord  Coke,  "  that  it  standeth  with  some  reason,  for  eve- 
ry son  there  is  as  great  a  gentleman  as  the  eldest  son,  and  per- 
chance will  grow  to  greater  honour  and  valour."  Dr.  Arthur 
Browne  (1  Civ.  Law,  27)  represents  gavelling  as  the  policy  of 
republics,  preventing  the  prodigious  growth  of  estates,  forbidding 
*'  the  towering  castle  to  rise,  and  the  immense  demesne  to  spread, 
and  swell  the  arrogance  of  primogeniture."  Gov.  Hutchinson,  in 
his  original  volume,  contemplated  the  future  revolution  as  the 
natural  result  of  the  existing  laws  of  inheritance,  and  predicted, 
that  a  similar  change  in  the  English  law  would  be  equally  fatal  to 
the  British  constitution.  JSTobis  veluti  unum  cunctis  patrinonium. 
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The  tide  secured  to  the  goveromeDt  under  tbe  feudal  deuomi- 
nation  of  escheat,  on  the  failure  of  the  line  of  inheritance,  is 
only  a  provisional  principle  of  universal  municipal  law,  and  00I7 
amounts  to  a  kind  of  caducary  successbn  on  the  part  of  tbe  state 
or  sovereign.  The  MatiackiuetU  law  of  descent  is  moulded  on 
the  Roman  law  of  succession,  which  invested  the  heir  with  abso- 
lute dominion  over  the  inheritance.  This  is  the  strong  peculiarily 
pointed  out  by  the  accomplished  Mr.  Butler^  in  his  learned  notes 
on  the  Institute,  between  tbe  Feudal  and  Roman  systems  of  poli* 
ty,  in  respect  to  landed  property*  The  direct  dominion  of  the 
jRofitan  heir  over  the  inheritance  was  undiminished  by  tbe  ex- 
istence, either  of  the  usus-JructuSf  or  of  tbe  fideircommistary  tub- 
ttittUian  ;  neither  of  which  suspended  the  absolute  vesting  of  tbe 
estate.  Indeed  the  civil  law  considers  the  parent  and  son  as 
much  the  same  person,  so  that  tbe  inheritance  is  not  so  strictly 
deemed  to  descend  on  the  death  of  the  progenitor,  as  to  contbue 
in  the  possession  of  the  survivor.    IHg.  28,  2,  11. 

The  provincial  act  of  4  W.  fy  M.  ch,  8  (1692),  was  copied 
from  the  English  statute  of  distributions,  22  &  23  Charles  H, 
extending  its  provisions  to  real  as  well  as  personal  estate,  and  dis- 
tributing the  residue  x>f  the  intestate's  estate  among  his  children 
or  next  of  kin.  Although  this  act  did  not,  in  express  terms, 
establish  a  proper  system  of  inheritance,  yet  the  construction  given 
to  it  by  tbe  provincial  lawyers  always  was,  that  a  right  of  inheri- 
tance was  determined  in  the  proportions,  and  among  the  relations, 
that  the  act  required  the  re^due  to  be  distributed.  The  common 
law  doctrine  of  inheritance  was  never  countenanced  in  fee  sim- 
ple estates.  The  fee  was  constantly  considered  as  vesting  in  tbe 
heirs  of  the  intestate  immediately  on  his  death.  A  question  was 
afterwards  raised,  however,  which,  for  a  time,  is  related  to  have 
been  one  of  conaderable  expectation ;  whether  brothers  and  sis- 
ters of  the  half  blood  were  within  the  same  degree  of  consan- 
guinty  under  the  act  of  1692.  For  a  season,  it  seems,  that  the 
common  law  principle,  which  excluded  the  half  blood,  was  stoudy 
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upheld ;  and  the  escheat,  in  preference  to  the  right  of  the  half 
blood,  prevailed  in  regard  to  land,  notwithstanding  the  act  made 
no  distinction  between  real  and  personal  estate.  This  was  the 
last  relic  of  the  feudal  doctrine  of  inheritance ;  and  the  exclusion 
of  the  half  blood  from  the  collateral  descent  is  understood  to  have 
continued,  in  the  course  of  practice,  until  toward  the  middle  of 
the  last  centufy^  when  the  right  of  the  half  blood  was  established, 
upon  a  special  verdict,  in  the  case  of  Hatt  et  ux.  vs.  Sprague^ 
in  1748,  supposed  to  be  prior  to  that  oiAmes  and  Gay,  decided 
in  the  Superior  Court  at  Boston ;  and  this  decision  has  been 
considered  as  extending  back,  and  constituting  the  law  of  the 
province.  A  similar  question  had  arisen  in  England,  upon  the 
statute  of  distributions,  as  early  as  1690,  in  the  case  of  Crooke 
vs.  Watts,  which  was  ruled  in  favour  of  the  half  blood,  affirmed 
in  the  House  of  Lords,  and  never  again  moved ;  and  with  the 
phraseology  of  that  statute  this  coteroporaneous  construction  is 
supposed  to  have  worked  itself  into  the  law  of  Massachusetts. 
SuU.  Hist.  Land  Tit.  153,  156 ;  12  Mass.  R.  490. 

The  rules  of  descent  and  distribution  of  real  and  personal 
estate  have  generally  been  alike  in  Massachusetts.  The  statute 
of  1805,  ch.  90,  describing  descendable  estates,  expresses  ^*  any 
lands,  tenements,  or  hereditaments,  any  right  thereto,  or  interest 
therein,  whether  in  fee  simple  or  for  the  life  of  another,  of  which 
any  person  shall  die  seised."  These  terms  are  sufficiently  co- 
pious and  exact  to  embrace  all  the  various  estates  existing  in  law, 
to  which  a  quality  of  inheritance  could  be  communicated ;  and  in 
the  well  considered  case  of  Sheffield  vs.  Lovering  (12  Mass.  R. 
490)  it  was  holdeni  that  the  statute  was  not  intended  to  establish 
new  rules,  but  to  adopt  and  confirm,  in  clear  and  explicit  Ian* 
guage,  the  legal  construction  that  bad  been  given  to  preceding 
statutes,  which  had  been  holden  to  be  the  law  of  the  country 
more  than  a  century.  Reversions  and  remainders  are  compre* 
hended  in  the  constructions  of  these  provisions.  14  Mass.  R. 
92. 
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The  question  of  the  inheritable  quality  of  the  half  blood,  against 
the  rule  of  the  comn)on  law,  was  put  to  rest  in  this  common- 
wealth, in  the  case  of  Sheffield  vs.  Lovering.  The  original  stock, 
or  propositus^  was  no  longer  regarded,  in  that  decision,  as  di- 
recting the  course  of  descent.  The  whole  of  the  father's  estate 
was  deemed  to  descend  to  his  daughter  and  sole  heir,  who  died 
in  the  life-time  of  her  mother,  his  dowable  widow,  leaving  half 
brodiers  and  sisters,  children  of  her  mother  by  another  husband  ; 
so  that  the  whole  became  the  estate  of  the  daughter,  and  herself 
the  new  stock  of  inheritance,  which  passed  entirely  out  of  the 
blood  of  her  father.  The  distinction  of  blood  is  allowed  by  stat- 
ute only  in  respect  to  tlie  portion  of  a  child,  derived  from  a  de- 
ceased parent,  dying  under  age,  unmarried,  and  which  is  dis- 
posed of,  by  virtue  of  the  provision,  in  the  same  manner  as 
if  such  child  had  died  before  the  parent;  but  this  provision 
does  not  operate  on  the  estate  of  any  such  child,  acquired  from 
any  other  source.  The  suggestion  of  Professor  Stearns,  there- 
fore, that  the  rule  of  the  common  law,  qvod  seisina  facU  stipitem, 
is  received  in  Massachusetts,  is  to  be  received  with  some  con- 
siderable limitation.  It  is  admitted,  in  his  excellent  treatise,  not 
to  apply,  m  its  full  force,  where  the  ancestor  acquires  the  estate 
by  purchase,  that  is,  by  his  own  act ;  and  several  cases  are  men- 
tioned, in  which  an  ancestor  may,  at  common  law,  transmit  to 
his  heirs  an  estate,  of  which  he  was  never  actually  seised.  The 
English  rule  of  law,  requiring  actual  seisin,  is  so  far  relaxed  in 
JVcw  Yorkj  as  to  permit  the  formation  of  an  entire  new  stock  of 
descent  in  one  case,  arising  out  of  the  different  situation  of  this 
country,  in  relation  to  property  of  wild  and  unimproved  lands. 
14  Johns.  R.  406.  In  JSTew  Hampshire  the  stock  is  not  regard- 
ed as  the  rule  of  descent.  2  JV.  H.  Rep.  460.  In  Conneciicut, 
where  the  distinction  of  blood  is  stiU  not  quite  so  stale  «is  it  is  m 
Massackusettts,  this  doctrine  has  been  digested  in  a  series  of  pro- 
visions and  decisions,  by  which  the  estate  descends  to  the  heirs 
of  the  legal  owner,  whether  he  were  seised  or  not,  and  without 
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being  conGned  to  tbe  blood  of  the  6rst  purchaser ;  the  maxim  of 
sdsina  facit  stipitem  does  not  prevail,  and  curtesy  produces  no 
suspension  of  descent.    3  Daj/j  166  ;  4  Day,  306. 

Tbe  statute  of  1805,  ch,  90,  ^  5,  describes  the  real  estate,  of 
which  a  debtor  dies  seised,  made  liable  for  his  debts,  in  the 
same  terms  in  which  it  prescribes  tbe  descent  of  real  estate. 
The  former  statutes  of  1783  and  1784  are  considered  as  coo^ 
taining  equivalent  expressions,  and  the  same  policy  is  construed 
to  pervade  the  mass  of  early  colonial  and  provincial,  as  well  as 
state  legislation  on  this  subject ;  to  wit,  to  charge  the  whole  of  a 
man's  estate  with  the  payment  of  his  debts,  vested  remainders 
and  reversions  are  strictly  included  in  the  terms  of  the  former 
statute,  as  liable  for  the  debts  of  the  proprietors.  The  case  of 
Whitney  vs.  Whitney,  argued  upon  by  the  demandaht's  counsel, 
proceeds  upon  a  doctrine  altogether  different  from  the  common 
law.  It  does  not  go  on  the  supposed  ground  of  charging  the  re- 
version with  the  debts  of  the  heir  ;  but  it  contemplates  an  imme- 
diate descent  of  the  fee,  the  statute  assuming  it  to  be  the  estate  of 
the  debtor.  This  doctrine  is  illustrated  by  various  decisions  in 
Massachusetts.  Williams  vs.  Amory,  14  Meus,  IL  20 ;  Penniman 
vs.  HoUis,  13  Mass.  R.  429 ;  Divgley  vs.  Dingley,  5  Mass.  JR. 
535  ;  Bates  et  ux.  vs.  Webb.  8  Mass.  H.  458 ;  Denny  vs.  AU 
hn,  1  Pick.  147.     And  see  2  Johns.  R.  450 ;   4  Johns.  R.  60. 

Tbe  spirit  of  the  Massachusetts  system  is  opposed  to  all  sus- 
pension or  postponement  on  the  casting  of  descent,  or  vesting  of 
the  inheritance.  The  doctrine  of  abeyance  is  hardly  recognised 
as  existing  any  longer  in  England,  the  fee  being  considered  as 
lodging  in  the  heir  until  the  contingency  occurs  to  take  it 
away.  Heirs  are  seised  in  law  before  entry.  By  our  stat- 
ute they  are  at  once  entlded  to  partition,  as  tenants  in  com- 
mon, tliis  being  an  incident  to  the  estate.  Partition  may  be 
bad  of  lands  holden  in  dower ;  and  there  seems  to  be  no  suf- 
ficient reason  to  distinguish  the  situation  of  an  estate  under  cur- 
tesy.    On  the  death  of  the  ancestor,  the  heirs  became  seised  of 
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the  estate  of  inheritance,  independent  of  any  subsisting  freehold 
or  tenancy  for  life.  The  seisin  of  the  tenant  of  the  particular 
estate  is  the  seisin  of  the  reversioner,  who  may  enter  at  common 
law  in  his  own  name  to  secure  his  own  right,  and  may,  in  this 
Commonwealth,  enter  during  the  life  of  the  former,  if  be  refuses. 
CruiH's  Dig.  tit.  36,  ch.  14,  ^  64 ;  9  Mass.  R.  50S ;  WaUing' 
fcri  vs.  J9ear/  (16  Mom.  jR.  471).  No  pubtic  policy  remains 
to  be  supported  by  the  preservation  of  the  ancient  rule  of  the 
feudal  law ;  and  it  is  not  sustained  by  any  moral  principle.  For 
what  is  there  in  the  nature  of  the  tenancy  by  curtesy  (an  es- 
tate which  the  law  carves  out  of  the  inheritance  of  the  child 
for  the  life-time  of  the  father,  by  reason  of  his  having  inheritable 
issue,  of  the  mother,  from  whom  the  descent  is  derived),  that 
dioald  go  to  the  destruction  of  the  inheritance  itself? 

Stort  J.  Upon  the  very  elaborate  and  learned  arguments  at 
tbe  bar,  every  matter  has  been  brought  before  the  Court,  (hat 
can  assist  in  forming  its  judgment.  I  should  have  been  glad,  as 
this  is  a  point  of  local  law,  to  have  found  the  principal  question 
adjudicated  in  our  own  state  tribunals,  so  tliat  my  duty  might 
have  been  merely  to  follow  their  decision.  Unfortunately,  no 
such  case  is  known  to  exist,  and  it  must  therefore  here  receive 
an  original  determination. 

Tbe  rules  of  the  common  law  have  been  fully  staled  at  tbe 
bar,  and  indeed  admit,  upon  the  authorities,  of  no  serious  con- 
troversy. Where  the  estate  descended  is  a  present  estate  in 
fee,  no  person  can  inherit  it,  who  cannot,  at  the  time  of  the 
descent  cast,  make  himself  heir  of  the  person  last  in  tbe  actual 
seisin  thereof;  that  is,  as  the  old  law  states  it,  sexAna  fadl  siipir 
tern.  But  of  estates  in  expectancy,  as  reversions  and  remainders, 
there  can  be  no  actual  seisin  during  the  existence  of  the  par- 
ticular estate  of  freehold ;  and  consequently  there  cannot  be  any 
mesne  actual  seisin,  which,  of  itself,  shall  turn  the  descent,  so  as 
to  make  any  mesne  reversioner  or  remainder-roan  a  new  stock 
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of  descent,  whereby  his  heir,  who  is  not  the  heir  of  the  person 
last  actually  seised  of  the  estate,  may  inherit.  The  rule,  there- 
fore, as  to  reversions  and  remainders,  expectant  upon  estates  in 
freehold,  is,  that  unless  something  is  done  to  intercept  the  descent, 
they  pass,  when  the  particular  estate  falls  in,  to  the  person  who 
can  then  make  himself  heir  of  the  original  donor,  who  was  seised 
in  fee  and  created  the  particular  estate,  or  if  it  be  an  estate  by 
purchase,  the  heir  of  him  who  was  the  first  purchaser  of  such 
rever^oQ  or  remainder.  It  is  no  matter  in  how  many  persons 
the  reversion  or  remainder  may,  in  the  intermediate  period,  have 
vested  by  descent ;  they  do  not,  of  course,  form  a  new  stock  of 
inheritance.  The  law  looks  only  to  the  heir  of  the  donor  or 
first  purchaser.  But  while  the  estate  is  thus  in  expectancy,  the 
mesne  heir,  in  whom  the  reversion  or  remainder  vests,  may  do 
acts,  which  the  law  deems  equivalent  to  an  actual  seisin,  and 
which  will  change  the  course  of  the  descent,  and  make  a  new 
stock.  Thus,  be  may  by  a  grant,  or  devise  of  it,  or  charge  upon 
it,  appropriate  it  to  himself,  and  change  the  course  of  the  descent. 
In  like  manner,  it  may  be  taken  in  execution  for  the  debt  of  such 
mesne  remainder-man  or  reversioner  during  his  life,  and  this,  in 
the  same  manner,  intercepts  the  descents.  But  if  no  such  acts 
be  done,  and  the  reversion  or  remainder  continues  in  a  course  of 
devolution  by  descent,  the  heir  of  the  first  donor  or  purchaser 
will  be  entitled  to  the  whole  as  his  inheritance,  although  he  may 
be  a  stranger  to  all  the  mesne  reversioners  and  remainder-men, 
through  whom  it  has  devolved.  These  doctrines  are  fully  and 
learnedly  explained  by  Mr.  Watkins  in  his  Essay  on  Descents, 
and  are  so  well  known,  that  it  seems  unnecessary  to  give  to  them 
any  illustrative  commentaiy.^ 

Now  the  operation  of  tliis  doctrine  in  respect  to  estates  in  fee 
in  possession,  which  are  subject  to  dower  and  tenancy  by  the 
curtesy,  is  very  important.  In  the  former  case,  though  the  heir 
at  law  may  obtain  an  actual  seisin  by  entry  into  the  whole  estate^ 

1  Watkins  tmlhaeents,  137  [110],  148  [116],  153  [120]. 
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yet,  by  the  assignment  of  dower,  that  seisin,  as  to  the  third  put 
assigned  as  dower,  is  defeated  ab  initio  ;  for  the  dowress  is  in 
of  the  seisin  of  her  husband,  and  her  estate  is  but  a  continuance 
of  this  seisin.     The  same  principle^is  true  of  tenant  by  the  cur- 
tesy.    It  is  even  stronger,  for  the  law  vests  the  estate  by  curtesy 
in  the  husband  without  any  assignment,  and  even  without  aoy 
entry,  if  the  wife  were  already  in  possession,  his  estate  being 
initiate  immediately  on  issue  had,  and  consummate  by  the  death 
of  his  wife.     So  that  there  is  no  chasm  between  the  death  of 
the  wife  and  his  possesion,  as  there  is  in  case  of  the  death  of 
the  husband  and  the  assignment  of  dower  to  the  wife,  in  wfaJcii 
there  can  be  a  mesne  seisin.^     Nothing,  therefore,  but  a  rever- 
sion passes  in  such  case  to  the  heir.     But  it  is  a  misnomer  to 
call  it  a  case  of  suspended  descent.     In  such  case  of  curtesy, 
the  reversion  descends  and  vests  absolutely  in  the  heir.     He  may 
sell  it,  incumber  it,  devise  it ;  and  it  is  subject  to  execution  as 
part  of  his  property  during  his  life.     The  descent  to  the  heir  is 
not  suspended,  but  the  actual  seisin  of  the  fee  is  not  in  him, 
since  by  law  the  actual  seisin  is  in  the  tenant  by  tlie  curtesy. 

Applying  these  principles  to  the  case  now  in  judgment,  it  is 
obvious,  that  when  Jane  Tyler^  the  wife  of  Damd  Cook^  died 
in  1786,  seised  of  the  premises,  her  husband  became  tenant 
thereof  by  the  curtesy,  and  consequently  the  reversion  thereof 
alone  descended  to  her  children,  viz.  to  Horatio  G.  Cook  (the 
plaintiff)  and  Mary  T,  Cook,  By  the  act  of  descents  of  1783, 
ch.  36,  the  eldest  son  was  entitled  to  two  shares,  and  this  right, 
if  at  all,  took  effect  at  the  time  of  the  descent  cast ;  and  it  is 
just  as  applicable  to  the  case  of  a  reversion  or  remainder  as  to  a 
present  estate  in  fee.  Nothing  has  since  taken  pace  to  devest 
the  title  of  the  plaintiff  by  descent  from  his  mother,  and  as  the 
estate  has  fallen  into  possession  by  the  death  of  his  father,  his 
reversion  has  become  a  present  estate  to  two  thirds  of  the  premi- 
ses in  controversy. 


s  Waikins  on  Deccenta,  [82]  104. 
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The  great  question  turas  upon  the  third  of  the  reversion  be- 
longing to  Mary  T.  Cook.  She  died  in  1809,  and  if  without 
issue,  and  it  had  been  a  present  estate  in  fee,  her  father  would 
have  inherited  it  as  her  heir.  It  was  but  a  reversion,  and  if  the 
rule  of  the  common  law  be  in  force  here,  the  plaintiff,  being  at 
the  time  of  the  death  of  the  tenant  by  the  curtesy  the  sole  heir 
of  his  mother,  is  entitled  to  take  the  whole  estate.  Have  our 
laws  abrogated  the  rule  of  the  common  law  ? 

By  tlie  colonial  acts  of  1641  and  1649  it  was  ordered,  that 
^'  when  the  husband  or  parents  die  intestate,  the  County  Court 
&c.  shall  have  power  &c.  to  divide  and  assign  to  the  children,  or 
other  heirs,  their  several  parts  and  portions  out  of  the  said 
estate  ]  provided  the  eldest  son  shall  have  a  double  portion ;  and 
where  there  are  no  sons,  the  daughters  shall  .inherit  as  copart- 
ners, unless  the  Court,  upon  just  cause  alleged,  shall  otherwise 
determine."  There  is  nothing  in  this  language,  which  pomts  to 
any  particular  kind  of  estates,  and  the  language  is]sufficiently  broad 
to  cover  all  kinds.  By  the  provincial  act  of  1692  (4  W,  &f  M. 
ch.  [8])  it  was  enacted,  "  that  every  person  lavfuUy  seised  of 
any  lands,  tenements,  or  hereditaments  within  this  province,  in  his 
own  proper  right  in  fee  simple,  shall  have  power  to  give,  dispose, 
and  devise  the  same,"  Sic.  &c. ;  and  if  not  so  disposed  of,  then 
'^  the  same  shall  be  subject  to  a  division  with  his  personal  estate, 
and  be  alike  distributed  according  to  the  rules  herein  after  express- 
ed for  intestate  estates."  Here,  again,  there  is  no  language  dis- 
crimmating  between  the  various  kinds  of  estates,  whether  present 
or  in  expectancy,  unless  some  stress  can  be  laid  on  the  words 
''  lawfully  seised  of  any  lands,"  &c.  the  force  and  effect  of  which 
will  come  under  consideration  in  construing  the  act  of  descents, 
under  which  the  present  question  arises.  The  act  of  1783,  eh. 
36,  enacts,  that  "  when  any  person  shaU  die  seised  of  any  lands, 
tenements,  or  hereditaments,  not  by  him  devised,  the  same  shall 
descend  in  equal  shares  to  and  among  his  children,  &c.  except 
the  eldest  son,"  kc.  &c.     Another  clause  declares,  that  ''  the 
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real  estate  shall  stand  chargeable  with  all  the  debts  of  the  de- 
ceased over  and  above  what  the  personal  estate  shall  be  sufficient 
to  pay,"  8ic.  And  throughout  the  act,  there  is  a  studious  alence 
as  to  any  diflferences  in  die  course  of  descent  of  any  estates 
capable  of  descending.  Then  carae  the  act  of  descents  of  1805, 
eh.  90,  which  was  drawn  by  Chief  Justice  Parsons^  and  after  a 
full  explanation  of  his  views,  with  his  permission  perused  by  me, 
then  being  a  member  of  the  legislature,  and  with  what  little  aid 
and  cooperation  I  could  give  it,  passed  into  a  law.  That  act 
provides,  that  "  when  any  person  shall  die  seised  of  any  lands, 
tenements,  or  hereditaments,  or  of  any  right  thereto^  or  entidei 
to  any  interest  therein^  in  fee  ample,  or  for  the  life  of  another, 
not  having  lawfully  devised  the  same,  the  same  shall  descend  in 
equal  shares  to  his  children,  &c.  &c. ;  and  when  the  intestate 
shall  leave  no  issue,  the  same  shall  descend  to  his  father,"  &c.  kc 
Mary  T.  Cook  died  in  1809,  and  consequently  this  act  regulates 
the  descent  of  her  estate. 

The  present  case  is  obviously  within  the  words  of  the  act. 
No  reasonable  doubt  can  be  entertained,  that  a  reversion  b  a 
"  right "  or  ^^  interest "  in  lands.  In  truth,  it  is  included  under 
the  denomination  even  of  "  land,"  and  a  grant  of  land  will  con- 
vey a  reversion.^  Afortiorij  it  is  included  under  the  description 
of  "  tenement "  and  "  hereditament,"  for  these  are  words  of 
more  extensive  import,  nomina  generalissima.^  The  language 
of  the  act  is,  "  when  any  person  shall  die  seised,^^  But  it  is 
not  a  just  construction  of  the  act,  to  interpret  this  as  intending  an 
actual  seisin.  Lord  Coke  says,  (1  Inst.  163,  a)  "  seisin  is  com- 
mon, as  well  to  the  English  as  French^  and  signifies,  in  the 
common  law,  possession.^^^  It  may  be  either  a  seisin  in  law,  or 
a  seisin  in  fact.  Now,  without  adverting  to  what  constituted,  in 
the  ancient  law,  a  seisin  in  law,  as  contradistinguished  from  a 

3  Com.  Dig.  Estates,  B.  12. 

4  Com.  Big.  Grant,  E.—Shepp.  Touch.  88.— 1  Inst.  6.  (a), 
^  Com.  Dig.  Seisinj  A.  1. 
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seisin  in  deed,  it  is  sufficient  to  say,  that  for  centuries  the  language 
of  the  law  has  been,  that  a  reversioner  is  "  seised  "  of  the  rever- 
sion, although  dependant  upon  an  estate  for  life.  Thus,  in 
Plewden^  191,  it  was  held  by  the  Court,  that,  where  a  reversion 
is  dependant  upon  an  estate  for  life,  the  reversioner,  in  pleading, 
may  state,  that  he  is  seised  of  the  reversion.^  By  this  no  more 
is  meant,  than  that  he  has  a  fixed  vested  right  of  future  enjoyment 
in  it.  If  a  sense,  at  least  as  large  as  this,  were  not  given  to  the 
ternf  "  seised,"  it  would  follow,  that  the  descent  of  reversions 
and  remainders  vested  by  purchttse  in  the  ancestor,  and  even  of 
reversions  vested  in  the  original  donor  of  the  particular  estate, 
would  be  wholly  unprovided  for,  both  by  the  provincial  act  of 
descents  of  1692,  and  the  state  act  of  1783.  Cases  of  this  sort 
must  have  been  innumerable,  and  yet  no  doubt  ever  was  enter- 
tained, that  the  descent  of  such  remainders  and  reversions  was 
provided  for  by  these  acts.  My  opinion  is,  however,  that  the 
word  ''  seised,"  used  in  all  these  acts,  has  a  broader  signification^ 
and  such  as  belongs  to  it  in  common  parlance.  It  is  equivalent  to 
"owning;"  and  "seisin"  is  equivalent  to  "ownership."  My 
reason  is,  that  otherwise  none  of  these  acts  would  regulate  the 
descents  of  estates,  whereof  the  ancestor,  at  the  time  of  bis 
death,  was  disseised ;  and  yet,  from  the  first  existence  of  these 
acts,  up  to  the  present  day,  it  has  always  been  understood,  that 
the  descent  of  estates  from  the  disseiseej  was  to  the  same  heirs 
as  would  inherit,  if  he  died  in  the  actual  seisin.  The  language 
of  the  provincial  act  of  1692  is,  "  any  person  laufvUy  seised ;^^ 
but  that  of  the  acts  of  1 783  and  1 805  is,  any  person,  who  "  shall 
die  aeisedy  Upon  a  descent,  therefore,  cast  from  an  aocestoir,. 
who  was  disseised  in  his  life-time,  and  died  disseised,  no  title 
would  pass  to  his  heirs  under  these  acts  (but  pass  to  the  heir  at 
common  law),  if  we  did  not  interpret  the  word  "  seised "  as 
equivalent  to  "  owning"  or  "  entitled  to ;"  and  this,  as  far  as  my 

«  WfOfins^  Desc  cL  1,  §  1, 137]  39  (o  44.--3  £2.  Com.  137. 
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knowledge  exteDds,  has  been  the  uniform  interpretation.  If,  bow- 
ever,  any  doubt  whatsoever  could  remain  on  this  point,  it  is  put 
completely  at  rest  by  the  supplementary  clause  in  the  act  of 
1805  ;  "  or  of  any  right  thereto,  or  entitled  to  any  interest  there- 
in.''  And  as  one  object  of  that  act  was  to  clear  away  latent 
ambiguities,  and  to  affirm  the  settled  construction  upon  the  former 
acts,  these  words  seem  appropriate  for  the  very  purpose  under 
consideration.  I  confess  I  should  not  have  entertained  any  doubt 
as  to  the  true  construction,  without  them. 

There  are  other  parts  of  these  acts,  which  satisfy  my  mind,^ 
that  the  legislature  intended,  by  them,  to  provide  effectually  for 
the  descent  of  all  the  real  estate  of  the  intestate.  HThe  phrase, 
"  real  estate,"  occurs  frequently  in  the  acts,  as  of  the  same  im- 
port with  the  words,  "lands,  tenements,  and  hereditaments;" 
and  the  provision,  making  the  "  real  estate "  of  the  intestate 
liable  to  his  debts,  was  evidently  meant  to  be  co-exten^ve  with 
the  property,  which  would  pass  by  descent. 

If  the  legislature,  by  these  acts,  meant  to  provide  a  system  of 
descents  for  all  the  real  estate,  which  is  vested  in  the  intestate  at 
the  time;  of  bis  death,  and  refer  to  him  alone  as  the  stock  of  in- 
heritance as  to  such  real  estate,  upon  what  ground  can  resort  be 
had  to  the  common  law  for  a  rule  of  descent  in  the  present  case. 
The  legislature  has  no  where  named  reversions  or  remainders,  as 
entided  to  a  distinct  course  of  descent.  It  has  no  where  stated, 
that  the  heir  must  make  himself  heir,  when  the  estate  faUs  into 
possession  of  the  original  reversioner,  or  of  the  purchaser  of 
such  remainder.  It  has  been  perfectly  silent  on  this  subject; 
and  has  uniformly  looked  to  the  last  intestate,  as  the  stock  of 
descent  of  the  real  estate  vested  in  him  ;  and  in  one  or  two  ex- 
cepted cases  only  (as  of  a  child  dying  under  age,  &c.)  has  made 
a  special  provision,  interfering  with  the  general  policy  of  the  acts. 
These  very  exceptions  are  strong  to  show,  that  no  others  were 
intended.  If  the  argument  at  the  bar  can  be  maintained,  then 
this  is  a  case  wholly  unprovided  for  by  any  statute,  and  the  de- 
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scent  is  to  be  regulated  by  the  canons  of  the  common  law.  But 
if  reversions  and  remainders  are  out  of  the  statute,  so  far  as 
respects  the  stock  of  inheritance,  what  ground  is  there  to  stop 
here,  and  not  apply  the  same  rule  to  the  heirship  f  If  the  statute 
meant  to  leave  the  rule  of  the  common  law  in  force,  as  to  re- 
versions and  remainders,  then  the  heir  at  common  law,  that  is, 
in  case  of  several  children,  the  eldest  son,  is  entitled  to  take  the 
whole.  Upou  what  principle  can  we  apply  our  canons  of  descent 
to  reversions  and  remainders  to  ascertain  who  are  the  heirs,  and, 
at  the  same  time,  refuse  the  like  application  as  to  who  is  the 
ancestor,  or  stock  of  inheritance  ?  If  our  statutes  do  not  con- 
template cases  of  reversions  and  remainders,  then  such  cases  are 
to  be  governed  wholly  and  exclusively  by  the  common  law.  Such 
a  doctrine  has  not,  as  I  recollect,  been  asserted. 

The  present  question  must  have  often  occurred,  in  many  cases 

of  dower,  and  in  still  more  numerous  cases  of  tenancy  by  the 

« 

curtesy.  Yet  hitherto  there  has  been  a  total  silence  among  the 
profession  on  the  subject.  There  has  not  been  any  case,  within 
the  memory  or  tradition  of  any  man,  in  which  such  a  right  has 
been  asserted  or  acquiesced  in,  as  the  plaintiff  now  claims. 
Judge  Troiobridgef  in  his  Reading  on  the  statute  of  distributions,'' 
of  1692,  makes  no  allusion  to  any  such  doctrine ;  and  yet  if  it 
had  been  stirred,  it  could  scarcely  have  escaped  his  learned 
mjnd,  and  must  have  constituted  a  very  important  part  of  his 
Reading. 

I  have  a  note  of  a  very  memorable  case,  Ames  vs.  Gay,  in 
which  tlie  question  must  have  arisen,  and  must  have  been  decided, 
if  there  bad  been  any  such  doctrine  then  afloat.  My  note  states, 
that  the  case  was  an  ejectment  decided  on  a  special  verdict  in 
1749,  and  that  the  facts  were  as  follows.  One  Fisher  was  seised 
of  the  estate  in  question,  and  devised  the  same  to  his  wife,  during 
her  widowhood,  remainder  in  fee  to  his  daughter  Mary^  who 

7  Precedents,  Dtdar.  edit,  1802,  p.  290. 
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was  the  wife  of  the  demandaot.  The  testator  died,  and  after- 
wards, during  the  life  of  Fisher^s  widow,  Jlfary,  the  devisee, 
died,  leaving  an  only  child,  Fisher  Amesy  who  afterwards  died 
without  issue,  and  intestate.  Afterwards  the  widow  of  Fisher 
died,  and  thereupon  the  demandant  brought  the  suit,  as  heir  of 
his  son,  Fisher  Ames.  The  defendant  (Gay)  claimed  the  estale 
as  husband  of  the  niece  of  Mary,  the  wife  of  the  demandaoL 
The  Court,  after  argument,  gave  judgment  for  the  demandant. 
I  have  understood,  that  this  was  the  first  cause  in  which  the  point 
was  decided,  that  the  father  could  inherit  from  the  son,  under  the 
provincial  act  of  1692.  But  it  presents  the  identical  question 
now  before  the  Court,  and  the  father  could  not  have  recovered, 
if  the  plaintiff's  argument  is  now  well  founded.^ 

8  The  following  is  a  copy  of  the  record  in  the  case  of  Ames  vs.  Gay: 
**  Suffolk  88.    At  his  Majesty's  Superior  Coart  of  Judicature,  Court  of 
Assize  and  General  Gaol  delivery,  begun  and  held  at  Boston^  within 
and  for  the  county  of  Suffolk,  on  the  third  Tuesday  of  August,  being 
the  i5th  day  of  said  month,  Anno  Domini  1749. 

^  Nctthaniel  Amts,  of  Dedham,  in  the  county  of  Suffolk,  physician, 
plaintiff,  against  Ben;omtn  Gay,  of  Dedkam  aforesaid,  yeoman,  defen- 
dant, in  a  plea  of  review  of  a  plea  of  ejectment,  commenced  and  prose- 
cuted by  the  plaintiff  against  the  defendant  at  an  Inferior  Court  of 
Common  Pleas,  held  at  Boston  aforesaid,  for  the  said  county  of  SuffoOc, 
on  the  first  Tuesday  of  October,  A.  D.  1746,  in  the  words  followiog : 
viz.  <  In  a  plea  of  ejectment,  wherein  he  demands  against  the  said  Ben- 
jamin a  messuage  and  about  half  an  acre  of  land,  with  the  appurtenances 
thereof,  in  Dtdhnm  afbresaid,  bounded  southerly  by  the  county  road, 
westerly  by  Mr.  Samud  DtxUr*s  land,  northerly  and  easterly  by  the 
said  ^aihanid  Ameses  land,  or  however  otherwise  bounded ;  and  saith, 
that  on  the  twenty-fUlh  day  of  March,  A.  D.  1729,  one  Joshua  Fisher 
was  seised  of  the  tenements  aforesaid  with  the  appurtenances  in  his 
demesne  as  of  fee,  and  being  so  seised  thereof  by  his  last  will  in  writing 
of  that  date,  devised  the  same  to  HannaJi  Fisher,  his  wife,  to  hold  and 
improve  during  her  widowhood ;  and  by  the  same  will  further  devised 
the  same  tenements,  with  the  appurtenances,  to  his  daughter  Mary,  to 
hold  to  her  and  her  heirs  from,  or  immediately  afler,  the  death  or 
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The  case  of  WiUiams  vs.  Amory  (14  Mass.  i2.  20)  seems  to 
have  proceeded  upon  the  ground,  that  a  remainder-man,  who 
died  before  the  expiration  of  the  tenancy  for  life,  was  a  proper 
stock  of  descent.    In  that  case  the  intestate  took  by  purchase, 

marriage  of  the  said  Hannahf  which  ever  should  first  happen ;  and 
afterwards,  viz.  on  the  eleventh  of  March,  A.  D.  1730,  the  said  Joshua 
died  so  seised  thereof,  after  whose  death  the  said  Hannah  entered  into 
the  tenements  aforesaid,  and  by  force  of  the  devise  aforesaid  became 
seised  of  the  same,  with  the  appurtenances,  in  her  demesne  as  of  free- 
hold for  the  term  <^  her  life,  determinable  upon  her  marriage,  and  the 
said  Jlktry  was  thereupon  seised  of  fee  and  right  of  and  in  the  remainder 
of' the  ,same  tenements,  with  the  appurtenances,  expectant  upon  the 
death  or  marriage  of  the  said  Hannah ;  and  the  said  Mary^  being  so 
seised  of  the  remainder  aforesaid,  afterwards  took  to  her  husband  the 
said  JStaihamd  AmeSy  by  force  whereof  the  said  N'aihanid  and  Mary 
were  seised  of  the  aforesaid  remainder  of  said  tenements,  with  the 
appurtenances,  as  of  fee  and  right,  in  right  of  the  said  Mary ;  and  after- 
wards, viz,  on  the  twenty-fourth  day  of  October,  A.  D.  1737,  had  Issue 
between  them  lawfully  begotten,  tiz,  a  son,  named  Fisher  Amts;  and 
afterwards,  tnz,  on  the  eleventh  of  November,  A.  D.  1737,  the  said 
Naihanid  and  JUary,  being  so  seised  of  the  remainder  of  the  said  tene- 
ments, with  the  appurtenances,  in  form  aforesaid,  in  her  right,  she,  the 
said  jtfory,  at  Dedham  aforesaid,  died  so  seised,  after  whose  death  the 
remainder  in  fee  of  the  tenements  aforesaid,  with  the  appurtenances 
expectant,  as  aforesaid,  descended  to  the  said  Fisher  AmeSy  as  only  child 
and  heir  of  the  said  Maty,  whereby  he,  the  said  Fisher  Ames^  was  seised 
oi  the  remainder  of  the  same  tenements  with  the  appurtenances,  as 
of  fee  and  right,  expectant  upon  the  death  or  marriage  of  the  said 
Hannah;  and  afterwards,  vtz.  on  the  seventeenth  of  September,  A.  D. 
1738,  the  said  Fishtr  Amesy  at  Dedham  aforesaid,  died  thereof  so  seised 
and  intestate,  leaving  neither  wife  nor  chUd ;  after  whose  death,  the 
remainder  in  fee  of  and  in  the  said  tenements,  with  the  appurtenances, 
expectant  upon  the  death  or  marriage  of  the  said  Hannah^  by  force  of 
the  province  law,  made  in  the  fourth  year  of  the  reign  of  Sang  WiXUam 
and  Queen  J^ary^  for  the  settlement  of,  and  distribution  of  the  estates 
of  intestates,  came,  and  fell  to  the  said  JVathanielf  the  father  of  the 
•aid  FMer  Ames^  as  next  akin  to  him  the  said  Fisher  Anus^  the  intes- 
tate ;  whereby  the  said  NMamd  became  seised  of  the  remainder  of 
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and  therefore  was  at  common  law  a  proper  stock  of  inheritance, 
and  as  he  left  only  one  child,  the  descent  was  the  same  as  at  the 
common  law.  The  Court,  however,  took  no  notice  of  the  case 
in  this  particular  view.     But  the  Court  there  decided  that  re- 

the  same  tenements,  with  the  appurtenances,  as  of  fee  and  right,  ex- 
pectant upon  the  death  or  marriage  of  the  said  Hannah  ;  and  after- 
wards, viz.  on  the  twenty-first  day  of  December,  A.  D.  1744,  the  said 
Hannah  continuing  in  Ler  widowhood,  and  being  seised  of  the  said 
tenements  and  appurtenances  in  her  demesne  as  of  freehold,  for  the 
term  of  her  life,  determinable  as  aforesaid ;  .and  the  said  Mxthanid 
also  being  seised  of  the  remainder  thereof  as  of  fee  and  right,  expect- 
ant as  aforesaid,  she,  the  said  Hannah^  at  Dedham  aforesaid,  died  of 
such  her  estate  so  seised ;  whereupon  the  tenements  aforesaid,  with 
the  appurtenances,  by  force  of  the  Province  law  aforesaid,  came,  and 
belonged  to  the  said  MUkanid,  to  hold  to  him  and  his  heirs,  and  be 
ought  to  hold  the  same,  and  be  in  the  possession  thereof  accordingly. 
Tet  the  said  Benjamin  Gay  hath  illegally  entered  into  the  said  tene- 
ments and  appurtenances,  and  unjustly  holds  him  out  of  the  same ;  to 
the  damage  of  the  said  ^aihanid  Ames  (as  he  saith)  the  sum  of  a  thou- 
sand pounds.' 

""  And  at  the  Superior  Court  of  Judicature,  held  at  Boston  aforesaid, 
for  the  said  county  of  Suffolk^  on  the  third  Tuesday  of  February,  A.  D. 
1746,  the  aforesaid  Benjamin  Gay  recovered  judgment  in  said  action 
against  the  said  Mithaniel  Ames  for  costs  of  Court,  which  were  taxed 
at  thirty- five  shillings  and  six-pence,  which  judgment  the  said  Mithanid 
Ames  saith  is  wrong  and  erroneous,  and  that  he  is  thereby  damnified 
the  sum  of  a  thousand  and  ^ve  pounds ;  wherefore,  for  reversing  the 
said  judgment,  and  for  recovering  judgment  against  the  said  Benjamin 
Gay  for  restitution  of  the  costs  aforesaid,  and  for  possession  of  the 
premises,  demanded  in  the  original  writ,  and  for  costs  of  Court,  he,  the 
said  Nathaniel  Ames,  brings  this  suit,  as  also  for  his  costs  occasioned 
thereby. 

'<  This  suit  was  commenced  at  August  term  last,  when  both  parties 
appeared,  and  the  case,  afler  a  full  hearing,  was  committed  to  the  jury, 
who  were  sworn,  according  to  law,  to  try  the  same,  and  returned  their 
verdict  therein  upon  oath,  that  is  to  say,  they  find  specially,  viz.  that 
the  said  Fisher  Ames  was  seised  of  the  remainder  of  the  tenements 
aforesaid,  expectant  upon  the  death  or  marriage  of  the  said  Hannah 
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mainders  and  reversions  were,  under  our  laws,  liable  to  be  taken 
in  execution  for  the  debts  of  the  reversioner  and  remainder-man, 
and  comprehended  as  ''real  estate"  of  the  debtor  under  our 
statute  of  executions  of  1783,  ch,  57. 

The  cause  of  Whitney  vs.  Whitney  (14  Mass,  R.  88)  is  more 
in  point.  There  the  Court  held,  that  a  reversion  in  the  hands  of 
a  mesne  reversioner  was,  on  his  death,  to  be  considered  as  assets 
in  the  hands  of  his  administrator  for  the  payment  of  his  debts, 
notwithstanding  the  tenancy  for  life  did  not  expire  until  after  his 
death.  The  reasoning  of  the  Court  proceeds  upon  the  admission 
of  the  doctrine  of  tlie  common  law ;  and  that  it  had  been  changed 
by  our  statutes.  If  the  reversion,  notwithstanding  the  death  of 
the  party,  befere  the  life  estate  falls  in,  be  assets,  because  it 
constitutes  a  part  of  the  "  real  estate"  of  the  mesne  reversioner, 
it  seems  to  me,  that  for  the  same  reason,  it  must  be  liable  to 
distribution  among  his  heirs. 

Fisher,  as  set  forth  in  the  writ,  and  afterwards  died  so  seised  thereof 
and  intestate,  leaving  neither  wife  or  child ;  and  afterwards  the  said 
Hannah^  the  tenant  for  life,  died  seised  of  the  said  tenements,  as  set 
forth  in  the  writ,  that  tlie  said  J^athanid  Ames  was  father  of  the  said 
Fisher  Ames,  and  the  defendant's  wife  was  his  aunt ;  and  if,  upon  the 
whole  matter,  the  plaintiff,  by  force  of  the  Province  law,  is  intituled  to 
the  premises,  the  jury  find  for  the  plaintiff  reversion  of  the  former 
judgment,  possession  of  the  premises  demanded,  and  costs  of  Court  f 
but  if  not,  they  find  for  the  defendant  costs ;  and  from  thence  the 
action  was  continued  from  term  to  term  to  this  time,  for  the  Court's 
advisement  on  the  special  verdict ;  and  now,  after  mature  advisement 
thereon,  and  a  full  hearing  of  the  parties  by  their  counsel,  it  is  con» 
sidered  by  the  Court,  that  the  former  judgment  be  and  hereby  is  re- 

m 

versed,  and  that  the  said  Nathaniel  Ames  recover  against  the  said 
Benjamin  Gay  the  possession  of  the  premises  sued  for,  and  costs  of 
Court,  taxed  at  sixteen  pounds,  fifteen  shillings  and  seven-pence,  in 
bills  of  credit  on  this  Province  of  the  new  tenor. 

*<  Fac.  hab  possess  issued  Abv.  24, 1749.'' 
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Upon  the  whole^  my  opinioD  on  this  question  is,  that  the  com- 
mon law  rule,  as  to  descents  pf  reversions  and  remainders,  has 
been  altered  by  our  statutes,  and  is  not  in  force  here ;  and  that, 
by  our  statutes,  reversions  and  remainders,  of  which  the  intestate 
is  the  owner  at  the  time  of  his  death,  are  to  be  distributed  among 
his  heirs  in  the  same  manner  as  estates  in  possession. 

In  Connecticut  the  same  question  has  arisen  under  the  statute 
of  descents  of  that  state,  which  contains  provisions,  in  substance, 
like  ours ;  and  after  very  elaborate  arguments,  the  Court  came 
to  the  same  results,  to  which  my  own  judgment  has  been  led. 

There  is  a  point,  which  has  been  suggested  at  the  argument, 
upon  which  it  may  be  well  to  dwell  for  a  moment,  as  it  fortifies 
the  conclusion  already  expressed  by  the  Court,  and  leads  adverse 
to  the  right  of  the  demandant  to  recover  the  d)ird  of  the  rever- 
sion, which  devolved  on  his  sister  Mary.  It  is  this,  that  as  upon 
her  death,  her  right  in  the  reversion,  by  our  statutes,  descended 
to  her  father,  and  vested  in  him  as  a  mesne  reversioner,  and  as 
he  was  then  tenant  for  life,  by  the  curtesy,  of  the  whole  premises, 
he  became  by  operation  of  law,  to  this  third  part,  seised  in  fee 
by  the  union  of  both  estates.  In  other  words,  his  estate  for  life» 
as  to  this  third  parts  became  merged  in  the  reversion  in  fee, 
which  devolved  upon  him.  Lord  Coke  puts  (I  Insi^  182,6.) 
several  analogous  cases.  ^*  If  (says  he)  a  man  makeih  a  lease  to 
two  for  their  lives,  and  after  granteth  the  reversion  to  one  of 
them,  the  jointure  is  severed,  and  the  reversion  is  executed  for 
the  one  moiety,  and  for  the  other  moiety  there  is  tenant  for  Ukt 
the  reversion  in  tlie  grantee."  So,  "  if  lessee  for  life  granteth  his 
estate  to  hioi  in  the  reversion,  and  to  a  stranger,  the  jouiture  is 
severed,  and  the  reversion  executed  for  the  one  moiety  by  the 
act  of  law." 

If  I  may  be  allowed  to  state  a  fact  within  my  personal  knowl- 
edge, I  would  add,  that  at  an  earljr  period  of  my  professional 
life,  I  put  this  very  inquiry  to  Mr.  Chief  Justice  Dana^  in  order 
to  ascertain  if  the  common  law  rule  had  ever  been  recognised 
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here.  His  answer  was,  that  he  knew  no  distinction  admitted  in 
descents  here,  between  estates  in  possession  and  in  reversion.  I 
refer  to  this  merely  to  stiow  diat  his  extensive  learning  and  prac- 
tice  had  not  led  him  to  notice  the  eiustence  of  any  distinction  in 
this  state. 

Judgment  far  plainiiff,  two  thirds  of  the  premises* 


Oahdner  G.  Howland  et  al.  vs.  Samuel  D.  Harris. 

• 

Hie  second  proviso  of  the  Bid  section  of  the  collection  act  of  1799,  eh.  128,  makes 
the  consignee  of  goods  liable  as  owner  for  the  duties  thereon  ;  but  it  does  not  pre- 
vent the  consignee  from  passing,  by  sale  or  otherwise,  a  good  title  to  the  same 
goods,  subject  only  to  (he  payment  of  the  duties  thereon.  If  the  consignee  owes 
ether  bonds  for  duties,  which  are  due  and  unpaid,  he  is  entitled  to  no  credit  for 
duties  at  the  custom-house ;  but  the  goods  themselves  may  pass  by  sale,  and  are 
liable  only  for  the  duties  payable  thereon,  and  not  for  other  duties  due  and  unpaid. 

Where  goods  are  sold  while  at  sea,  the  vendee  acquires,  without  actual  possession, 
a  constructive  possession,  sufficient  to  maintain  trespass  against  any  wrong-doer. 

IVhen  goo<ls  are  imported  in  a  ship,  after  such  sale,  and,  before  they  are  unladen,  an 
inspector  is  put  on  board,  his  custody  thereof  to  secure  the  lien  of  the  United 
States  for  duties,  is  not  a  divestment  of  the  title  and  possession  of  the  vendee  as 
against  a  wrong-doer. 

jTrespass  de  bonis  asportatis.  The  case  came  before  the 
Court,  upon  a  statement  of  facts  agreed  by  the  parties,  and  was 
argued  by  C  G.  Loring  for  the  plaintiffs,  and  G.  Blake^  District 
Attorney,  for  the  defendant. 

All  the  facts,  important  to  a  correct  understanding  of  the  de- 
cbiony  appear  in  the  opinion  of  the  Ck>urt. 

Stoat  J.  Upon  the  statement  of  facts,  the  main  question  re- 
solves itself  mto  the  consideration  of  the  true  construction  of  the 
second  proviso  of  the  62d  section  of  the  collection  act  of  1799, 
ck.  128.  The  goods  in  question  were  attached  by  the  defendant, 
the  Bfarshal  of  this  district,  as  the  property  of  Qtorgt  D*  Wolff 
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who  was  the  original  owner  and  consignee,  and  before  the  arriral 
of  the  same  in  port,  assigned  the  same  bond  fide  for  a  valuable 
consideration,  and  as  security  for  a  prior  adirance  of  ^5000,  to 
the  plainti£.  The  assignment  was  made  of  the  original  cargo 
of  the  ship  JVeto  Packet,  belonging  to  G.  D^Wolf,  then  absent  on 
a  voyage,  and  expected  to  arrive  from  the  Mediterranean.  The 
goods  are  the  proceeds  of  the  sales  of  the  outward  cargo,  regu- 
larly made  in  the  course  of  the  voyage.  The  plaintilGfs  made  the 
earliest  elG&rts  to  obtain  possession  of  the  goods,  after  their  arrival 
in  port,  giving  due  notice  of  their  title ;  and  the  defendant  took 
them  under  an  attachment,  at  the  suit  of  the  United  States  against 
O,  D*fVoIff  for  debts  then  due  by  him  for  duties.  If,  under  all 
the  circumstances,  the  goods,  by  the  operation  of  the  proviso 
above  referred  to,  are,  so  far  as  the  duty  bonds  due  by  the  con- 
signee^are  concerned,  still  to  be  deemed  the  property  of  George 
jyWolf,  notwithstanding  the  assignment,  then  the  defendant  is 
entitled  to  judgment  in  his  favour ;  if  otherwise,  then  the  plaintiff 
is  entitled  to  recover,  unless  some  other  objections  stand  in  his 
way,  partaking  of  a  technical  character. 

The  Court  may  then  at  once  address  itself  to  the  interpreta- 
tion of  the  62d  section.  The  section  begins  by  providing  for  the 
manner  in  which  duties,  on  goods  imported,  shall  be  paid.  When 
the  duties  do  not  exceed  fifty  dollars,  they  are  to  be  immediately 
paid  in  cash.  When  they  exceed  that  sum,  the  party  is  entitled 
to  a  certain  credit,  either  by  giving  a  bond  with  sureties,  or  by 
substituting  for  sureties  a  deposit  of  so  much  of  the  goods  im-- 
ported,  as  the  collector  shall,  in  his  judgment,  deem  sufficient 
security.  The  section  then  proceeds  to  provide  for  the  mode 
of  selling  the  deposited  goods  on  failure  of  due  payment.  Then 
follows  this  proviso,  "  that  no  person,  whose  bond  has  been  re- 
ceived, either  as  principal  or  surety,  for  tlie  payment  of  duties, 
or  for  whom  any  bond  has  been  given  by  an  agent,  factor,  or 
other  person,  in  pursuance  of  the  provisions  herein  contained,  and 
whkh  bond  jnay  remain  due  and  unsatisfied,  shall  be  allowed  a 
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future  credit  for  duties  until  such  bond  shall  be  fully  paid  or  dis- 
charged." If  the  clause  stopped  here,  tliere  would  not  seem 
to  be  any  reasonable  doubt  as  to  its  meaning  or  ef!ect.  The  clause 
creates  no  lien  on  the  goods  imported  for  any  antecedent  duty 
bonds  then  due  by  the  importer.  It  purports  simply  to  deny  any 
future  credit  upon  goods  imported,  until  such  bonds  are  paid. 
The  consequence  is,  that  the  importer  must  pay  the  duties  on 
such  newly  imported  goods  immediately  in  cash.  He  can  ob- 
tain no  credit,  and  is  entitled  to  none,  until  his  prior  due  bonds 
are  satisfied.  But  upon  such  payment  of  duties  in  cash,  he  is 
clearly  entitled  to  a  delivery  of  such  newly  imported  goods,  for 
the  act  authorizes  and  countenances  no  detention  of  goods  except 
for  the  duties  payable  on  the  same.  The  legal  lien  of  the  United 
States  is  extended  no  further,  although  a  dozen  bonds  may  re- 
main due  and  unpaid.  This  is  the  necessary  result  of  law,*arising 
upon  the  construction  of  the  act,  in  the  absence  of  any  positive 
provision  for  a  more  extensive  lien.  It  was  the  received  con- 
struction of  the  collection  act  of  1790,  ch,  62,  §  41,  where  the 
same  clause  in  substance  occurs.  And  the  case  of  Olney  vs. 
Arnold  (3  Dallas^  308)  demonstrates,  in  an  unequivocal  man- 
ner, that  the  clause  was  supposed  to  operate  as  a  mere  denial 
of  credit.  The  true  question  there  was,  whether  a  collusive 
transfer,  prior  to  the  entry,  did  not  entitle  the  assignee,  under 
the  transfer,  to  the  usual  credit  as  importer.  The  Court,  upon 
tlie  clearest  principles,  held,  that  such  a  collusive  transfer  did  not 
entitle  the  assignee  to  such  credit.  And  it  is  more  than  probable, 
that  this  very  question  was  the  immediate  cause  of  the  introduc- 
tion of  the  new  and  additional  clause,  which  now  follows  the  pre- 
ceding, in  the  62d  section  of  the  act  of  1799,  cA.  128.  It  is  in 
these  words:  "And  to  prevent  frauds  arising  from  coUuHve 
transfersy  it  is  hereby  declared  (not  enacted),  that  all  goods, 
wares,  and  merchandise,  imported  into  the  United  StateSy  shall, 
far  the  purposes  of  this  act^  be  deemed  and  held  to  be  the 
property  of  the  persons^  to  whotn  the  said  goods,  he.  may  be 
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consigned^  any  «afe,  transfer^  or  OMsignment,  prior  to  the  entry 
and  payment^  or  securing  the  payment  of  the  dutiei  on  the  said 
goodsj  ^.  and  the  payment  of  all  bonds  then  due  and  unsatisfied 
by  the  said  consignee^  to  the  contrary  notmthstanding.^  The 
argument  on  bebalf  of  the  defendant  is,  that  the  operation  of  this 
clause  is,  to  preserve  the  original  ownership  of  Gf.  DP  Wolf  in 
the  goods  in  question,  not  only  as  to  the  credit  for  duties,  but  to 
the  extent  of  authorizing  an  attachment  of  them,  and  taking  them 
in  execution,  as  the  property  of  G.  D*fVoIf  in  any  suit  brought 
upon  any  of  his  bonds  for  duties  then  due  and  unsadfied.  If  this 
be  the  true  exposition  of  the  clause,  it  completely  intercepts  the 
legal  efiect  of  die  assignment,  and  denies  the  power  to  sell  any 
goods,  so  as  to  pass  the  property  against  the  United  States, 

My  opinion  is,  that  this  exposition  is  not  well  founded  in  point 
of  law.  It  appears  to  me  inconsistent  with  the  professed  objects  of 
the  statute,  and  is  not  called  for  by  any  sound  public  policy  aimed 
at  by  its  provisions. 

In  the  first  place,  there  is  in  no  other  part  of  the  statute  any 
provision  that  declares,  that  goods,  entered  by  a  consignee,  shall 
be  deemed  his  exclusive  property,  so  far  as  the  rights  and  reme- 
dies of  the  United  States  are  concerned.  Nor  is  there  any  gene- 
ral lien  created,  as  has  been  already  intimated,  by  which  any 
imported  goods  ^re  made  security  for  the  duties  due  upon  any 
antecedent  importations  of  the  consignee.  The  true  meaning 
and  effect  of  this  particular  clause  must,  therefore,  be  sought  in 
its  own  terms,  and  the  context,  with  which  it  stands  connected. 
In  this  view  it  is  material  to  consider,  that  it  stands  in  a  section, 
the  principal  object  of  which  is  to  provide  for  the  payment  of  du- 
ties, and  for  the  credit  to  be  allowed  for  them  ;  that  it  is  part  of 
a  proviso,  which  denies  such  credit,  where  the  party,  as  principal 
or  surety,  has  any  bond  then  due  and  unsatisfied.  It  forms,  then, 
in  its  connexion,  a  qualification  or  explanation  of  the  efifect  of  that 
proviso.  Its  avowed  object  is  to  enforce  the  denial  of  such 
credit,  and  '*  to  prevent  firauds  arising  from  collusive  transfers." 
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What  were  these  frauds  ?  Certainly  not  collusive  transfers,  in  a 
-general  sense,  affecting  the  general  rights  of  creditors ;  but  such 
as  went  to  defeat  the  particular  provisions  of  the  statute*  It  was 
perceived,  and  indeed  the  case  had  already  occurred,  as  OIney 
vs.  Arnold  (3  Doll*  308)  demonstrated,  that  transfers  would  be 
made  for  the  purpose  of  obtaining  the  credit  for  duties,  where  the 
terms  of  the  proviso  meant  to  prohibit  it«  It  was  itoportant, 
therefore,  to  declare,  that  such  transfers  should  be  unavailable ; 
and  to  prevent  the  embarrassing  inquiry,  what  transfers  were,  or  ^ 
were  not  collusive,  the  legislature  wisely  directed,  that  the  con- 
signee should,  ^*  for  the  purposes  of  the  act,"  be  deemed  the 
owner.  It  cannot  be  presumed,  that  the  legislature  meant  to  in- 
terfere vrith  the  question  of  ownership  generally,  or  to  enact,  lo 
such  a  summary  way,  a  general  statute  of  frauds.  The  very  lan- 
guage of  the  clause  shows,  that  such  an  intention  is  not  to  be  at- 
tributed to  it.  The  goods,  inc.  shall,  *^for  the  purposes  of  this 
acty^^  be  deemed  and  held  the  property  of  "  the  persons,  to  whom 
the  said  goods,  &c.  may  be  consigned,"  be.  The  transfer,  then, 
is  suspended  in  its  operation  only  so  far  as  the  purposes  of  the 
act  require.  And  these  purposes  no  where  appear  to  go  beyond 
the  point  of  a  denial  of  credit  for  duties.  In  my  judgment  it 
would  be  a  most  dangerous  precedent,  to  give  to  the  general 
words  of  a  proviso,  which,  in  ordinary  acceptation,  only  qualifies 
the  enacting  clause,  so  broad  and  sweeping  a  construction  as  that 
contended  for.  It  would  be  creating,  by  implication,  on  the 
property  of  third  persons,  a  lien  for  duties,  which  did  not  exist  in 
the  case  of  the  original  owner.  If  the  legislature  intended  to 
raise  such  an  universal  and  overreaching  right  for  security  of  du- 
ties, it  would  have  spoken  in  terms  more  direct  and  unequivocal. 
It  would  not  have  worked  such  a  mighty  prerogative  into  the  con- 
clusion of  a  mere  disabling- proviso.  My  judgment  accordingly 
is,  that  the  goods  in  question  were  not,  in  virtue  of  this  clause, 
the  property  of  G.  JTWolf,  so  that  they  were  liable  to  be  at- 
tached and  taken  in  execution  for  his  debts,  antecedently  due 
and  unpaid  at  the  custom-house. 
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The  next  question,  which  has  been  suggested,  rather  than  ar- 
gued, on  bebaif  of  the  defendant,  is,  whether  trespass  lies  agabst 
bim  under  the  circumstances  of  the  case.     The  assignment  pass- 
ed a  legal  title  to  the  original  cargo,  and  the  present  goods,  being 
the  admitted  proceeds  of  that  cargo,  by  operation  of  law,  passed 
to  the  plaintilSi.      Actual  delivery  and  possession  of  the  goods 
was  not  indispensable  to  complete  the  plaintiff's  title,  the  goods 
being  then  at  sea,  and  the  plaintiffi  asserted  their  right,  and  gave 
due  notice  of  it  as  soon  as  the  ship  arrived  in  port,  and  before 
the  attachment  was  made.     The  possession  of  the  master  was 
indeed,  under  these  circumstances,  as  he  was  a  mere  carrier,  the 
possession  of  the  plaintiffi.     But  a  constructive  possession,  flow- 
ing from  general  ownership,  and  present  immediate  vested  right 
of  possession,  would  be  sufficient  for  this  action.    The  law,  on 
this  subject,  is  laid  down  with  great  clearness  and  accuracy  by 
Mr.  Justice  Athhurst^  in  delivering  the  opinion  of  the  Court  in 
the  case  of  Swett  vs.  MiUer  (1  Term  R.  476,  480).     «  To  en- 
title a  man  to  bring  trespass  (says  he),  he  must,  at  the  time  when 
the  act  was  done,  which  constitutes  the  trespass,  either  have  ' 
actual  possession  in  him  of  the  thing,  which  is  the  object  of  tlie 
trespass,  or  else  he  roust  have  a  constructive  possession,  in  respect 
of  the  right  being  actually  vested  in  him."     And  he  puts  various 
cases  to  illustrate  the  latter  position.     It  is  unnecessary  to  refer 
to  them,  because  they  will  be  found  at  large  in  Bacon^s  Abridge- 
mentf  Trespass^  C,  2,  which  contains  an  excellent  summary  of 
the  doctrine.     And  Ward  vs.  Macatdey  (4  Term  R.  489,  490) 
shows,  that  in  the  case  of  a  carrier,  his  possession  is  the  pos- 
session of  the  owner.     Lord  Kenyan  there  said,   "  In  the  case 
put  of  a  carrier,  there  is  a  mixed  possession  ;  actual  possession 
in  the  carrier,  and  an  implied  possession  in  the  owner.^ 

The  general  doctrine  has  not  been  much,  if  at  all,  contested 
at  the  argument.     But  it  is  supposed,  that  tlie  application  of  it  b 

^See  dUo  1  Chit  Plead.  166,  167.-S  Phm.  EM.   dk.  12,   §  1, 
p.  13a— PtiMom  VB.  WiUy^  8  Jokiu.  R  432. 
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varied  by  the  circumstaDce,  that  an  officer  of  the  customs  bad 
boarded  the  ship  before  the  attachment  was  made,  and  that 
though  he  was  not  on  board  at  the  time,  be  must  be  considered 
as  having  possession  and  custody  of  the  ship  and  ber  cargo  in  be- 
half of  the  government,  to  secure  their  rights,  in  the  same  way, 
as  if  be  bad  been  actually  on  board,  it  being  the  received  usage 
at  the  custom-bouse  in  Boston^  to  consider  the  vessel  in  the  cus- 
tody of  an  inspector  from  the  time  when  she  is  so  boarded.  Now, 
without  entering  into  any  nice  consideration  of  the  question, 
whether  any  usage  can  establish  such  a  possession  and  custody, 
contrary  to  the  real  fact,  it  is  sufficient  to  say,  that  such  posses- 
sion and  custody  of  an  inspector  is  not  an  ouster  of  the  owner, 
or  incompatible  with  bis  constructive  possession  and  right  to  the 
property.  In  the  most  favourable  view  the  inspector  cannot  be 
deemed  more  than  a  bailee  for  the  public,  with  the  consent 
of  the  owner,  and  holding  a  joint  and  mist  possession  for  them 
both.  This  would  certainly  constitute  no  bar  to  the  owner's 
maintaining  trespass  against  any  other  person,  who  should  wrong- 
fully displace  such  possession.  A  mere  wrongdoer,  or  stranger, 
has  no  authority  to  interfere  with,  or  to  encroach  upon  the  rights 
of  the  owner,  on  this  account.  The  possession  of  the  govern- 
ment, for  one  purpose,  cannot  justify  the  goods  being  taken  out 
of  tbe  proper  custody,  under  an  authority  wholly  adverse  to  the 
rights  of  the  owner,  and  under  colour  of  overturning  his  proprie- 
tary interest.  This  is  not  like  the  case,  where  the  possession  is 
in  a  bailee,  having  an  usufructuary  interest ;  but  is  at  most  a  naked 
custody  for  public  purposes.  Strictly  speaking,  the  United  States 
have  not  a  lien  on  the  goods  for  the  duties  on  their  arrival ;  for 
the  owner  may  elect  not  to  enter  them,  but  to  go  abroad  with 
them  in  the  ship,  within  the  fifteen  days  allowed  for  this  purpose 
by  law.  The  most  that  can  be  properly  said  is,  that  they  cannot 
be  unladen  without  a  permit  and  securing  the  duties,  or  giving  a 
lien  by  a  deposit  in  lieu  thereof;  and  that,  until  regularly  landed, 
the  government  have  a  right  to  place  an  officer  on  board,  to  pre- 
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reot  frauds,  and  to  secure  due  fidelity  in  tbe  unliveiy  of  the  car- 
go. It  was  therefore  not  inaptly  said,  at  the  bar,  that  the  iaspeo 
tor  was  rather  a  guard  than  a  hailee.  The  master  of  the 
ship  stili  remains  in  possession  for  the  benefit  of  his  owners. 

It  is  unnecessary  to  consider,  whether  an  inspector  of  the  cus- 
toms, actually  on  board,  can  be  considered,  in  a  legal  sense,  a 
bailee.     What  his  rights  and  duties  and  powers  are,  depends 
upon  the  provisions  of  law ;  and  they  are  cot  to  be  extended  by 
any  loose  implications,  or  usage.    The  53d  and  54th  sections  of 
collection  act  of  1799,  ch,  128,  contain  an  enumeration  of  his 
rights,  duties,  and  powers,  or  at  least  of  the  principal  of  them,  as 
applicable  to  vessels  and  cargoes  in  the  predicament  of  tbe  JVetp 
Packet,    I  search  in  vain  in  them  for  any  proofs  of  such  an  ex- 
clusive possession  or  custody  of  property,  in  the  predicament  of 
the  present,  as  would  defeat  tiie  possessory  title  of  the  real  owner, 
or  disable  him  from  maintaining  trespass  against  a  wrong-doer. 
In  a  legal  sense  the  defendant  was,  upon  the  facts  stated,  a  wrong- 
doer, and  my  opinion  is,  that  the  plaintifi  have  maintained  their 
action. 

I  meddle  not  with  several  questions,  which  might  arise  upon 
cases  of  this  sort*  Whether  goods  arriving  in  port,  before  an 
entry  and  permit  to  land  them,  are  attachable  by  the  sheriff  or 
marshal ;  whether  either  of  them  have  a  right  to  enter  them  at 
the  custom-house,  or  give  security  for  duties.  These  are  grave 
questions,  fit  to  be  argued  upon  other  occasions ;  and  sufficiently 
embarrassing  not  to  be  decided  incidentally,  but  upon  full  consid- 
eration. 

Judgment  for  theptainiiff* 
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If  a  seaman  is  in  a  state  of  great  debility  and  exhauntion,  so  that  he  cannot  go 
aloA  without  danger  of  death  or  enormoas  bodily  injury,  and  the  facts  are  linowrn 
to  the  master,  who,  notwithstanding,  compels  the  seaman,  by  moral  or  physical 
force,  to  go  aloft,  persisting  with  brutal  malignity  in  such  course,  and  the  seaman 
falls  from  the  mast  and  is  drowned  thereby,  and  his  death  was  occasioned  by  such 
misconduct  in  the  master,  under  such  circumstances,  it  is  murder  in  the  master. 

If  there  be  no  malice  in  the  master,  the  crime  is  reduced  to  manslaughter. 

Of  the  rights  and  duties  of  masters  as  to  the  punishment  of  seamen. 

In  what  cases  general  character  may  be  given  in  evidence. 

Seamen  are  deemed  in  law  credible  as  well  as  competent  witnesses,  and  their  testi- 
mony is  to  be  weighed  like  other  witnesses. 

Indictment  against  the  defendant  for  the  murder  of  one  David 
fVhiteheadj  on  the  high  seas,  on  board  of  the  brig  Floyd,  of 
which  the  defendant  was  nnaster,  and  Whitehead  a  seaman,  and 
one  of  the  crew,  on  the  28th  of  April,  1827.  The  indictment 
laid  the  charge  in  two  counts. 

The  first  stated,  that  the  prisoner  made  an  assault  upon  White' 
head,  and  threw  him  overboard,  and  he  was  drowned.  The 
second  stated,  that  the  prisoner,  being  master  of  the  brigantine 
Floyd,  and  Whitehead  an  ordinary  seamen  on  board  the  said 
vessel,  but  in  a  weak  state  of  body,  and  unable  to  perform  the 
duty  of  a  seaman,  and  the  prisoner,  knowing  that  Whiihead  was 
unable  to  perform  his  duty,  wilfully  ordered  and  compelled  him, 
without  his  consent,  and  against  his  will,  to  go  aloft  upon  the 
mainmast  and  rigging  of  the  vessel,  and  that  Whitehead,  by  said 
compulsion,  attempting  to  go  up  aloft,  by  reason  of  his  weakness 
of  body  fell  overboard  into  the  sea  and  was  drowned,  whereby 
said  Freeman  wilfully  murdered  said  Whitehead. 

SiK  witnesses  were  produced  and  examined  on  the  part  of  the 
government,  all  of  them  sailors  on  board  of  the  brig  at  the  time 
of  Whitehead's  decease,  and  who,  together  with  Whitehead,  the 
prisoner,  and  the  mate  of  the  brig,  made  up  the  complement  of 
the  brig's  crew.  These  witnesses,  together  with  the  mate,  who 
was  examined  on  behalf  of  tlie  prisoner,  concurred  in  testifying, 
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that  the  prisoner  had  uniformly  treated  the  deceased  with  great 
severity  and  brutality. 

The  following  was  the  testimony  of  the  first  witness  examined 
on  the  part  of  the  government,  which  was  confirmed  by  the 
other  witnesses^  and  does  not  differ  materially  from  the  evidence 
given  by  the  mate,  who  was  examined  on  the  part  of  the  prisoner. 

Tyu>mas  Richardson^  o(  Sout}J>oroughy  was  on  board  the  Flayd^ 
shipped  in  Charleston^  S.  C  went  on  board  10th  of  April,  bound 
to  Anttoerp,  The  crew  consisted  of  all  that  had  been  sworn  as 
witnesses,  and  one  more,  also  a  young  man  named  David  White- 
head^  who  shipped  as  cook  ;  nine  in  all,  officers  included.  WUr 
liam  D.  Freeman^  prisoner,  was  commander.  Shipped  at  $18 
a  month,  with  small  stores ;  Whitehead  at  j(16.  He  was  a  young 
man  about  23 ;  had  not  been  to  sea  long ;  don't  know  whether 
he  was  able  to  perform  the  duty  of  cook,  for  he  had  not  a  chance 
to  try.  The  crew  went  on  board  the  10th,  and  sailed  the  15tfa. 
Whitehead  served  as  cook  till  the  23d  or  24tb.  He  then  ex- 
changed with  John  B,  DavisoUj  who  had  shipped  at  Philadel- 
phia at  $10  a  month ;  understood  that  Whitehead  agreed  to  take 
the  $10.  Witness  never  heard  the  captain  agree  to,  or  object 
to  the  exchange*  Before  they  went  over  the  bar,  W.  was  beat 
and  cuffed,  so  that  he  became  so  stupified,  that  he  bad  no  chance 
to  do  any  thing.  The  captain  was  continually  calling  on  him^ 
beating  him,  cuffing,  and  pulling  him  by  the  hair.  He  never 
went  into  the  cabin  without  being  beat.  Never  had  a  chance  to 
do  any  thing  without  being  called  upon,  interrupted,  and  ordered 
to  do  something  else.  On  the  25th,  he  was  sent  up,  with  another 
hand,  to  let  a  reef  out  of  tlie  foretopsail,  and  by  accident  he 
left  one  point  untied,  which,  in  hoisting  the  sail,  split  the  topsail. 
When  the  captain  came  on  deck  and  saw  the  hole,  he  asked  how 
it  came,  and  being  informed,  took  Whitehead  and  beat  him  with 
his  fist  and  a  piece  of  rattling  stuff,  and  kicked  him.  Witness 
afterwards  saw  marks,  where  the  skin  was  broken,  on  his  head» 
and  black  spots  on  his  arms,  and  other  parts  of  his  body..    The 
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captain  then  sent  him  to  the  galley,  and  the  next  day  lashed  him 
to  the  ring  bolt,  where  he  was  kept  24  hours,  and  afterwards 
lashed  him  24  hours  to  the  rail.  His  hands  were  lashed  behind 
him  with  spun  yam,  and  he  was  lashed  round  his  middle  with  a 
rope  to  the  ring  bolt.  When  he  was  lashed  to  the  rail,  the  cap- 
tain took  a  stick  from  the  tar  bucket,  and  put  it  into  his  lips,  then 
laughed  at  him,  and  asked  him  where  he  bad  been  stealing  mo- 
lasses. The  weather  at  this  time  was  very  cold  and  severe. 
The  captain  asked  him  if  he  wanted  a  dram.  He  said  he  should 
like  one.  The  captain  replied,  "  I  will  give  you  a  dram  that  will 
fix  you,"  and  then  put  two  doses  of  tartar  emetic  into  a  glass  of 
^ew  England  rum,  and  gave  it  to  him.  It  made  him  vomit 
very  much.  The  captain  swore  fifty  times,  that  he  would  never 
be  satisfied  until  he  saw  his  end.  Before  being  tied,  the  captain 
sent  him  up  to  scrape  the  main  topgallant  mast.  He  did  not 
scrape  to  the  captain's  satisfaction,  and  he  went  up  after  him 
with  a  piece  of  rope  in  his  hand,  and  took  hold  of  the  rigging 
and  tried  to  shake  him  ofiT,  while  he  was  holding  by  the  mast 
with  one  hand  and  scraping  with  the  other.  When  lashed  to  the 
ring  bolt  he  had  nothing  to  eat ;  and  when  lashed  to  the  rail, 
nothing  but  half  a  biscuit  and  about  a  pint  of  water,  or  half  a 
pint.  The  biscuit  was  broken  up  and  laid  upon  a  cask,  and  he 
was  obliged  to  eat  it  like  a  beast.  The  weather  was  cold,  and 
the  captain  obliged  W,  to  pull  off  one  pair  of  trowsers,  and  he 
was  exposed  to  the  cold  and  wet  with  only  a  pair  of  duck  trow- 
sers  on ;  the  sea  continually  breaking  over  him.  In  the  after- 
noon of  the  27th,  after  taking  the  tartar  emetic,  the  captain  took 
ofif  the  rope,  and  asked  him  if  he  was  able  to  perform  bis  duty 
as  cook.  He  said  he  was.  The  captain  said  he  lied;  took 
him  by  the  hair  of  his  head  and  whipped  him ;  then  holding  up 
the  rope  to  the  crew,  said,  '^  Antwerp  and  Boston  will  uphold 
me  in  this.''  After  he  had  done  beating  him,  he  tied  him  to  the 
rail  with  an  inch  and  a  half  or  two  inch  rope,  in  the  middle  of 
the  deck)  so  that  he  should  have  nothing  to  lean  against,  set  him 
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to  watcb  the  sea  gulls,  and  asked  him  what  colour  tlieir  heads 
were,  and  when  he  answered,  said  he  lied.  Witness  examined 
the  spun  yarn,  having  made  it  himself,  was  two  or  three  yarn 
spun  yarn ;  was  tied  by  the  captain  as  tight  as  he  could  draw  it, 
and  the  hands  of  the  deceased  were  very  much  swollen,  and  as 
black  as  a  hat.  Witness  examined  his  hands  previous  to  his 
going  up  aloft ;  they  were  stiff  and  much  swollen,  so  that  he 
could  hardly  close  his  thumb  and  finger.  He  was  so  weak,  that 
when  the  vessel  rolled  he  could  not  stand  properly  on  his  feet. 
On  the  morning  of  the  28th,  the  captain  ordered  the  mate  to 
make  a  large  scrubbing  brush,  too  large  for  any  man  to  use, 
and  with  that  ordered  W.  to  scrub  the  deck  on  the  weather  side. 
He  appeared  then  unable  to  do  duty.  Immediately  afterwards, 
at  8  or  12  o'clock,  the  hands  were  called  to  hand  the  mainsail ; 
five  went  on  to  the  yard.  Witness  at  the  helm.  W,  being  then 
scrubbing,  the  captain  asked  the  mate  why  he  did  not  send  that 
damn'd  soldier  aloft  to  hand  the  mainsail.  The  mate  replied, 
that  he  was  not  able  to  go  aloft.  Witness  also  told  tha  captain, 
that  so  sure  as  that  man  went  aloft,  he  would  never  come  on 
deck  again  alive.  The  captain  said,  ^'  damn  him,  send  him  aloft ;  ^ 
and  took  up  a  piece  of  rigging  and  struck  him,  saying,  '<  damn 
you,  start  along.  I  never  sha^l  be  be  satisfied  until  I  do  see  the 
end  of  you.  Now,  damn  you,  away  with  you  aloft."  The  man 
crawled  up  the  rigging  very  slowly,  and  reached  the  yard.  He 
went  upon  the  lee  yard,  and  had  just  got  to  the  end  of  the  yard. 
A  man  next  to  him  said,  David,  come  try  and  hand  me  in  the 
beck  if  you  can.  He  attempted  to  get  hold  of  the  beck  of  the 
sail,  and  he  fell  overboard,  not  being  able  to  hold  on  any  longer. 
He  struck  upon  the  rail,  and  fell  overboard.  Witness  heard 
him  after  he  was  overboard,  luffed  the  vessel,  made  some  at- 
tempt to  get  the  jolly  boat  down,  but  found  it  would  be  of  no  use ; 
and  besides  the  sea  was  heavy,  and  it  would  have  been  dangerous 
to  put  to  sea  in  ir.  The  vessel  was  then  a  little  to  the  westward 
of  the  Grand  Banks,  and  there  was  no  vessel  in  sight.     The  crew 
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said,  the  poor  fellow  is  gone ;  the  captain  said  nothing.  Witness 
told  the  captain,  be  hoped  he  would  now  be  satisfied ;  he  had 
said  be  would  be  the  death  of  him,  and  by  his  means  he  was 
DOW  dead.  The  captain  made  no  reply.  Whitehead,  on  board 
of  the  vessel,  was  as  civil  a  man  as  witness  ever  was  with.  Had 
not  much  skill  as  a  sailor. 

In  answer  to  a  question,  how  he  knew  that  the  captain  put  two 
doses  of  tartar  emetic  in  the  drink  that  he  gave  to  the  deceased, 
said,  that  he  told  the  mate,  and  mate  told  the  witness.  When 
Whitehead  came  on  board,  he  was  very  hearty,  strong,  and  lively. 

On  being  crosS'examined.-'^Whiteheadj  with  Fearson,  one  of 
the  crew,  attempted  to  escape  from  the  vessel  before  she  left 
the  harbour  of  Charlestony  but  they  were  retaken  and  brought 
back.  The  captain  did  not,  on  the  voyage  from  Charleston  to 
Antwet'pj  and  thence  to  St,  Vbes  and  Boston,  strike  any  other 
of  the  crew,  but  used  very  harsh  language  to  them.  Witness 
had  a  quarrel  with  the  captain  about  some  twine.  He  had  been, 
with  the  other  witnesses,  confined  in  jail  for  the  last  three  weeks, 
to  secure  their  attendance  at  this  trial.  When  Whitehead  was 
tied  to  the  ring  bolt,  he  was  lashed  down,  in  a  sitting  posture,  so 
that  he  could  not  get  up ;  when  to  the  rail,  he  was  standing,  and 
at  a  distance  from  the  rail,  so  that  he  should  have  nothing  to  lean 
against.  There  was  some  complaint  of  the  cook,  by  the  crew, 
before  they  left  Charleston  harbour,  that  he  did  not  cook  well. 

Several  very  respectable  witnesses  were  examined  in  the  de- 
fence, who  testified  to  the  general  good  character  of  the  prisoner, 
for  many  years  previous  to  this  event.  Several  other  witnesses 
also  testified,  that  some  of  the  sailors,  who  were  witnesses  on  the 
part  of  the  government,  had  expressed  to  them,  or  in  their  pre- 
sence, great  enmity  towards  the  prisoner,  and  one  of  them  testi- 
fied, that  Richardson,  whose  testimony  is  given  above,  gave  the 
witness  an  account  of  the  transaction,  and  said,  that  the  captain 
was  a  damned  rascal,  and  ought  to  be  hung,  and  that  he  meant 
to  do  the  best  he  could  to  get  him  hung ;  that  tlio  crew  had  all 
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sided  against  the  captaio,  and  be  offered  to  bet  witb  the  witness 
ten  dollars  against  five,  that  he  would  be  bung. 

The  defendapt  pleaded  not  guilty. 

The  trial  was  conducted  by  Blake^  District  Attorney,  for  the 
United  StaieSy  and  by  Sewall  and  Basseit  for  tbe  prisoner.  The 
former  cited  the  act  of  Congress  of  1825,  cA.  67,  ^  3;  4  BL 
Com.  194 ;  1  Hale,  P.  C.  431 ;  2  Str.  R.  856 ;  Palmer,  545 ; 
Foster,  C.  L.  32,  322  ;  3  Cfdtiy  Crim.  L.  725  ;  Hawk.  P.  C. 
i.  1,  cA.  31,  ^  4 ;  2  Lord  Raym.  1578.  The  latter  cited  1  East, 
P.  C.  218,  225,  226,  262 ;  1  RusseU,  P.  C.  755 ;  3  ChUty 
Crim.  L.  842,  noU ;  1  StarUe  Evid.  506,  5J 1 ;  2  StarUe  Evid. 
959.  It  was  admitted,  that  the  brig  Floyd  was  owned  by  Amerir 
can  citizens  resident  in  Boston,  and  was  duly  registered,  and  that 
ihe  defendant,  Freeman,  was  master  on  the  voyage. 

Story  J.  in  the  course  of  his  summing  up  to  the  jury,  stated 
bis  opinion  as  follows. 

This  is  an  indictment  for  murder  on  the  high  seas;  and  it 
is  competent  for  the  jury,  upon  a  view  of  the  whole  matter, 
either  to  acquit  the  defendant  of  all  guilt,  or  to  convict  him  of 
the  crime,  as  alleged  in  the  indictment,  or  to  find  him  guilty  of 
manslaughter. 

There  are  some  general  considerations,  upon  which  tbe  argu- 
ments at  the  bar  render  it  necessary  for  the  Court  to  bestow  a 
passing  comment.  In  the  first  place,  the  general  good  character 
of  the  defendant  may  be  properly  brought  into  the  cause,  and 
ought  to  have  weight  with  the  jury  in  all  cases,  where  the  facts 
are  doubtful,  or  admit  of  different  interpretations.  But  where  the 
evidence  is  positive,  and  satisfactory  to  the  jury,  such  good  char- 
acter certainly  cannot  overcome  the  just  presumption  of  guilt 
arising  therefrom  ;  for  such  is  the  infirmity  of  human  nature,  that 
men,  even  of  exemplary  life  and  character,  are  sometimes  sud* 
denly  betrayed  into  excesses,  and  hurried  on,  by  their  passiots, 
to  the  commission  of  the  grossest  ounces.    Previous  good  char- 
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acter  is  therefore  a  circumstance  CDtitled  to  the  consideration  of 
the  jury,  and  ought  to  be  thrown  into  the  scale  in  favour  of 
mercy ;  but  if  the  facts,  which  establish  the  guilt  of  the  party, 
are  supported  by  proofs  entirely  credible  and  unexceptionable, 
there  is  no  pretence  to  say,  that  a  jury  is  bound  to  acquit  the 
party  merely  because  of  such  character.  In  the  next  place,  as 
to  the  position,  which  has  been  so  strongly  urged  at  the  bar  in 
defence  of  the  accused,  that  common  seamen  are  not  entided 
to  belief,  thou^  their  testimony  is  ;giv«n  under  oath  in  a  Court 
of  JustTce:'  Tfai5i^*is  00  such  rule  of  law  in  respect  to  this  class- 
of  persons.  Seamen,  like  other  persons,  if  not  interested  or  in- 
famous, are  competent  witnesses  in  the  trial  of  criminal  as  well 
as  civil  causes*  The  law  has  pronounced  no  general  sentence  of 
exclusion  against  them  ;  and  there  is  nothing,  in  their  course  of 
life,  or  general  characters,  which  would  warrant  such  a  harsb 
and  vindictive  proceeding.  They  are  competent  witnesses,  and 
their  credit  is  to  be  left  to  the  jury,  to  be  judged  of  under  all  the 
circumstances  of  each  case.  Their  testimony  is  open  to  every 
suggeetibn  arj^ing  from  their  individual  characters,  their  statioo 
in  life,'  dieir  manner  of  testifyii^,  the  nature  of  the  facts  related 
by  them,  their  prejudices,  and  passions,  and  feelings,  and  indeed 
all  the  conaderations  which  abate  the  force  of  evidence  in  every 
other  case.  They  have  a  right  to  be  heard  in  what  they  testify 
under  oath,  like  other  men ;  and  the  jury,  who  should  wholly 
disregard  their  testimony,  simply  because  they  were  seamen,  and 
thus  involve  the  whole  class  in  one  indiscriminate  proscription  of 
discredit,  as  contended  for  at  the  bar,  would  betray  their  proper 
duty,  and  supercede,  instead  of  enforcing  the  law. 

In  the  next  place,  as  to  the  rights  and  duties  of  masters  of 
ships,  in  relation  to  the  crew,  during  the  voyage.  It  is  doubtlesa 
true,  that  the  master  has  a  right  to  require  of  them  a  prompt 
and  ready  performance  of  duty,  and  an  habitual  obedience  ta 
reasonable  commands  at  all  times.  The  safety  of  the  ship  and 
the  success  of  the  voyage  essentially  depend  upon  the  due  en- 
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forcement  of  this  right.  And  in  proportion  as  the  urgency  of  the 
occasion,  and  the  necessities  of  the  sea  service,  require  instant 
compliance  with  such  commands,  the  duty  of  the  seamen  to  ob^ 
becomes  more  pressing  and  obligatory.  If  obedience  does  not 
follow,  the  master  may  compel  it  by  punishment,  and  tlie  nature 
and  extent  of  the  punishment  must  be  decided  by  the  exigency 
of  the  case.  The  master  may  also  apply  punishment,  by  way  of 
correction,  for  past  as  well  as  present  offences,  to  preserve  the 
good  order  and  discipline  of  the  ship.  But,  after  all,  however 
summary  or  strict  may  be  his  power,  it  is  not  unlimited,  nor  is 
it  to  be  exercised  in  an  arbitrary,  cruel,  or  revengeful  manner. 
The  authority  of  the  master,  on  board  the  ship,  is  nearly  allied 
to  that  of  a  parent,  and  is  to  be  used  with  reasonable  tenderness 
and  humanity.  No  punishment  can  be  inflicted  unless  for  rea- 
sonable provocation  or  cause ;  and  it  must  be  moderate,  and 
just,  and  proportionate  to  the  nature  and  aggravation  of  the  of- 
fence. The  law  does  not  permit  the  master  to  gratify  a  brutal 
and  low  revenge,  or  to  inflict  cruel  and  unnecessary  punishments. 
It  allows  no  excess,  either  in  the  mode,  or  the  nature,  or  the 
object  of  the  punishment.  It  upholds  the  exercise  of  the  authori- 
ty only  when  it  is  for  salutary  purposes,  not  when  it  arises  from 
personal  prejudice,  caprice,  or  dislike,  or  from  gross  and  vindic- 
tive passions.  In  every  case,  therefore,  where  punishment  is 
applied,  the  master  is  responsible,  both  civilly  and  criminally,  if 
he  wantonly  exceed  the  measure  of  justice. 

In  respect  to  the  general  principles  of  law,  applicable  to  cases 
of  homicide,  there  has  been  no  controversy  at  the  bar ;  and  I 
am  spared  the  necessity  of  expounding  them  beyond  what  has 
been  read  from  approved  authorities.  But  the  circumstances  of 
this  case  call  for  an  explicit  instruction  to  you  upon  the  points 
made  in  the  defence.  These  are,  1 .  that  the  death  of  White- 
head  (the  seamen,  whose  death  is  feloniously  charged  in  the  in- 
dictment), was  solely  owing  to  accident  and  misadventure  in  the 
course  of  his  duty,  the  fall  from  the  yard  not  being  occasioned 
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by  his  debility,  but  by  circumstances  which  might  have  occasioned 
It  to  a  healthy  seamen  :  2.  If  his  death  was  not  owing  to  acci- 
dent or  misadventure,  but  simply  to  his  debility,  yet  the  circum- 
stances of  the  case  do  not  show,  that  such  debility  was  so  known 
to  the  master,  that  the  order,  that  he  should  go  aloft,  was  uojusti- 
fiable  or  wantonly  wrong  :  3.  That  if  the  order  was  not  strictly 
justifiable,  still  the  act  was  not  the  result  of  personal  malice  to 
the  deceased  in  particular,  nor  of  brutal  and  malignant  passions 
or  feelings,  which  establish  general  malice,  and,  therefore,  in  no 
event  can  the  facts  justify  a  conviction  of  murder  :  4.  That  it 
is  not  a  case  even  of  manslaughter ;  for  there  was  not  such  a 
want  of  caution,  or  such  gross  negligence  in  the  master,  as  would, 
in  the  absence  of  malice,  justify  a  verdict  of  manslaughter. 

The  first  inquiry  proper  for  the  jury  then  is,  whether  Whiter- 
head  came  to  his  death  by  mere  accident  or  misadventure ;  or 
whether  it  was  occasioned  by  his  debility  and  exhaustion,  arising 
from  physical  infirmity  at  the  time  of  his  fall  from  the  yard.  If 
occasioned  by  such  debility  and  exhaustion,  the  next  inquiry 
ought  to  be,  whether  that  state  of  debility  and  exhaustion  was 
fully  known  to  Capt.  Freeman^  when  he  gave  the  orders  for  his, 
Whiiehead^i  going  alofL  If  so,  were  the  circumstances  such  as, 
that  Capt.  Freeman  must,  and  ought  to  have  foreseen,  that  the 
enforcement  of  his  order  to  go  aloft  would  probably  be  attended, 
either  by  death  or  enormous  bodily  injury  by  falling,  to  White- 
heady  so  that  the  jury  can  justly  infer,  tliat  it  must  have  been 
persisted  in  from  personal  malice  to  the  deceased,  or  from 
such  a  brutal  malignity  of  conduct,  as  carries  with  it  the  plain 
bdications  of  a  heart  regardless  of  social  duty,  and  fatally  bent 
on  mischief.  If  so,  it  was  murder.  And  it  would  not  vary  the 
case,  that  the  moral  force  of  the  authority  of  the  master  to  com- 
pel performance,  instead  of  physical  force,  produced  compliance 
with  the  order  on  the  part  of  Whitehead,  although  the  latter  was 
sensible  of  his  own  extreme  debility. 

voii.  IT*.  65 
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If  the  jury  are  not  satisfied,  that  there  was  either  actual  malice 
to  the  deceased,  or  constructive  malice,  arising  from  brutal  ma- 
lignity, as  before  mentioned ;  still,  if  the  circumstances  of  the 
case  show,  that  there  was  gross  heedlessness,  want  of  due  cau- 
tion, and  unreasonable  exercise  of  authority  on  the  part  of  Capt. 
Freemariy  and  that  he  ought  to  have  known,  and  could  not  but 
have  known,  that  JVhitehead  was  unfit  to  go  aloft,  and  that  there 
was  probable  and  immediate  danger  to  his  life  in  his  so  doing, 
then,  notwithstanding  the  absence  of  such  malice,  the  offence  is 
at  least  manslaughter.  For  every  act  done  wilfully,  and  with 
gross  negligence,  by  any  person,  the  known  effect  of  which,  under 
the  circumstances,  must  be  to  endanger  life,  is,  if  death  ensues, 
at  least  manslaughter. 

[The  Judge  then  proceeded  to  sum  up,  and  comment  at  large, 
upon  the  facts,  in  the  various  aspects  thus  presented  of  the  case, 
and  concluded  by  leaving  it  to  the  jury,  upon  the  whole  evidence, 
under  the  foregoing  instructions  as  to  the  law.] 

Verdict,  guilty  of  manslaughter j  and  sentence  accordingly.^ 

1  See,  as  to  u>hai  constitutes  tnurder,  1  East,  P.  Crown,  214,  22S,  226, 
231,  256,  257.  ^  to  uhat  constitutes  manslauffhter,  1  East,  P,  C.  218, 
219, 227,  231,  2^.  As  to  the  effect  of  negligence  in  cotes  of  homicide^ 
when  U  makes  the  act  felmUous  or  not,  I  East,  P.  C.  227,  231, 257, 261, 
265. 
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James  D'Wolf,  jr.  vs,  Samuel  D.  Harris. 

Id  rapleTiD,  upon  the  issne  of  non  eepU,  proof  that  the  defendant  took  the  goods  as 
nmrshal,  is  sufficient  proof  of  the  caption. 

An  assignment  of  goods  at  sea,  and  their  proeeedit  if  bond  Jide,  is  sufficient  to  pass 
the  legal  title  to  the  goods,  and  also  to  the  proceeds,  so  that  replevin  will  lie  for  the 
latter. 

Anassignment  may,  inpointoflaw,  begood,  of  goods  and  their  proceeds,  though 
given  by  way  of  mortgage,  or  as  security  for  future  advances. 

An  indorsement  of  the  bill  of  lading  is  not  indispensable  to  perfect  an  assignment  of 
goods  at  sea.  It  is  sufficient,  if  there  be  a  good  assignment  of  the  property  by  a 
conveyance,  with  apt  words. 

Where  a  bill  of  lading  consigns  the  property  to  a  consignee  for  sales  and  returns, 
be  alone  can  endorse  them,  so  as  to  convey  the  title.  But  subject  to  such  an 
endorsement  to  a  purchaser,  the  consignor  may,  by  a  legal  conveyance,  assign  a 
l^al  title  to  them,  so  as  to  be  good  against  his  own  creditors. 

A  bill  of  sale  of  a  ship  is  good,  though  it  do  not  recite  the  certificate  prescribed  by 
the  registry  act. 

Abillof  sale  of  a  ship  and  cargo,  lying  in  port,  is,  as  against  creditors,  good  and 
valid,  if  6011^  Jide  made,  although  possession  is  not  tal^en  of  the  same  by  the  pur- 
chaser, if  such  bill  of  sale  be  merely  by  way  of  mortgage  or  security,  and  not  ab- 
solute, and  it  is  pursuant  to  the  agreement  of  the  parties,  that  the  mortgagor  shall 
have  the  conduct  and  management  of  the  voyage  on  which  the  ship  is  then  des- 
tined. 

Where  property  abroad  is  transferred,  either  as  security,  or  absolutely,  it  is  suffi- 
cient to  convey  a  good  title  to  the  purchaser  against  creditors,  if  the  purchaser 
uses  due  diligence  upon  the  return  voyage  to  take  possession  of  the  proceeds, 
although  they  may  be  consigned  to  the  vendor. 

What  circumstances  are,  or  are  not,  badges  of  fraud,  so  as  to  make  an  assignment 
void  as  to  creditors. 

Replevin  will  not  lie  by  one  joint  owner.  But  the  objection  can  only  be  taken  by 
a  plea  in  abatement,  where  he  sues  for  the  whole.  If  he  sues  for  a  moiety,  the 
Court  will  abate  the  writ  ex  officio. 

That  there  is  another  part-owner  is  not  good  evidence,  under  the  plea  of  property 
in  a  third  person* 

The  proviso  in  the  revenue  collection  act  of  1799,  cA.  28,  $  62,  as  to  transfer  before 
entry  of  goods,  does  not  interfere  with  the  general  validity  of  such  transfers.  Its 
object  is  only  the  security  of  the  duties  due  to  the  government,  and  the  duties 
on  the  goods  being  paid,  the  transfer,  if  bond  Jide,  is  complete  for  all  legal  purposes. 

REPLEViif  for  twenty  three  cases  of  silks.  The  defendant 
pleaded,  1st.  Aon  cepit:  2d.  That  the  said  silks  were  the 
property  of  one  Oeorge  JD'  Wolff  and  not  of  the  plaintiff,  and 
made  an  avowry  for  a  return,  stating  that  he  attached  the  goods 
in  his  capacity  of  marshal  of  the   district,  as  the  property  of 
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George  D^Wolf,  in  a  suit  brought  by  the  United  States  against 
said  George  If  Wolf.  Upon  both  of  which  pleas  issue  was 
joined. 

The  plaintiff  gave  in  evidence  a  deed  poD  to  him  from  George 
D'fVolfznd  John  Smith,  dated  the  19th  November,  1822,  which 
was  in  the  following  words : 

^'  To  all  to  whom  these  presents  shall  come,  George  If  Wolf , 
of  Bristol,  in  the  state  of  Rhode  Island,  merchant,  and  John 
Smith,  of  the  same  place,  merchant,  severally  send  greeting. 

Whereas  the  said  George  D^Wolf  is  the  owner  and  propiie- 
tor  of  five  eighth  parts  of  the  ship  Octavia,  Andrew  Blanchard, 
master,  and  of  her  tackle,  apparel,  and  furniture,  and  of  her  car- 
go, now  lying  in  the  port  of  JSTew  York,  and  bound  on  a  voyage 
from  thence  to  the  Sandwich  Islands,  thence  to  Conten,  and 
thence  to  a  port  of  discbarge  in  the  United  States  ;  also  of  nine 
sixteen  equal  parts  of  the  brig  Qut/Z,  hewis,  master,  and  of  her 
tackle,  apparel,  and  furniture,  and  of  her  cargo,  now  absent  on 
a  voyage  from  Bristol  aforesaid,  to  the  northwest  coast  of 
Amenca,  thence  to  Canton,  and  thence  to  Bristol  aforesaid,  on 
which  voyage  she  sailed  on  or  about  the  seventeenth  day  of 
August,  in  the  year  one  thousand  eight  hundred  and  twenfy-ooe ; 
and  also  of  nine  sixteen  equal  parts  of  the  brig  Arab,  Thomas 
Meek,  master,  and  of  her  tackle,  apparel,  and  furniture,  and  of 
her  cargo,  now  absent  on  a  voyage  from  Boston  to  the  northwest 
coast  o{  America,  thence  to  Canton,  and  thence  to  Bristol  afore- 
said, on  which  voyage  she  sailed  on  or  about  the  third  day  of 
December,  in  the  year  one  thousand  eight  hundred  and  twenty. 
And  whereas  the  said  John  Smith  is  the  owner  and  proprietor 
of  the  remaining  parts  of  the  aforesaid  ship  and  two  brigs,  and  of 
their  respective  tackle,  apparel,  and  furniture,  and  of  their  said 
cargoes.  And  whereas  die  said  George  D*  Wolf  is  the  sole  own- 
er and  proprietor  of  the  brig  Friendship,  Hopkins^  master,  her 
tackle,  apparel,  and  furniture,  and  of  her  cargo,  now  absent  on 
a  voyage  from  Bristol  aforesaid,  to  the  Havana^  and  back  to 
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the  port  of  JVeti^  York^  on  which  voyage  she  sailed  on  or  about 
the  serenteenth  day  of  November  instant.  And  whereas  James 
lyfVolfyjT.  of  the  city  of  J^Tew  Yorkj  merchant,  hath  made  di- 
vers advances,  and  come  under  various  responsibilities,  for  or  on 
account  of  them,  the  said  George  lyfVolf^nd  John  Smithy  indi- 
vidually or  separately,  but  not  jointly,  in  an  open  account  be- 
tween him  and  them  separately,  having  an  unsetded  balance  due 
from  each  of  them  to  him ;  and  whereas  he  the  said  James  D* 
Wolf  J  jr.  hath  consented  and  agreed  to  and  with  the  said  George 
I¥  Wolf  B.nd  John  Smithy  individually,  to  make  to  each  of  them, 
and  on  their  separate  account,  further  advances,  and  come  under 
further  responsibilities,  from  time  to  time,  as  the  nature  and  exi- 
gencies of  their  separate  business  may  require,  and  as  he  the  said 
James  ly  Wolf  y.  may,  from  time  to  time,  arrange  and  agree 
with  them  individually,  or  either  of  them,  so  to  do*  For  all 
which  advances  and  responsibilities,  of  every  nature  and  kind 
whatsoever,  including,  as  well  those  already  made  or  incurred, 
as  those  hereafter  to  be  made  or  incurred,  and  also  the  commis- 
sions and  all  other  expenses  and  charges  of  the  said  James  IP 
Wolf  jr.  in  and  about  the  same,  they,  the  said  George  If  Wolf 
and  John  Smith,  have  severally,  each  one  on  his  own  account 
and  for  his  separate  debts  or  liabilities,  incurred  or  to  be  in- 
curred on  his  separate  account,  agreed  to  secure  and  indemnify 
the  said  James  IP  Wolf  jr.  by  an  assignment,  pledge,  and  hy- 
pothecation, of  all  and  singular  their  separate  shares  and  interests 
in  the  aforesaid  ship  and  three  brigs,  their  respective  tackle,  ap- 
parel, furniture,  and  cargoes^  and  the  proceeds  of  such  cargoes, 
in  the  manner  herein  stated  and  set  forth. 

Now,  therefore,  know  ye,  that  we,  the  said  George  IP  Wolf 
and  John  Smith,  in  consideration  of  the  premises,  and  of  one  dol- 
lar to  us  severally  in  band  paid  by  the  said  James  IP  Wolf  jr.  at 
or  before  the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  have  severally  granted,  bargain- 
ed, and  sold,  assigned,  transferred,  and  set  over,  and  by  these 
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presents  do  severally  grant,  bargain,  sell,  assign,  transfer,  and  set 
over,  unto  the  said  James  VWolf/y.  his  executors,  administra- 
tors, and  assigns,  all  and  singular  the  aforesaid  ship  Octavioy  and 
the  said  three  brigs  QutS,  Arab^  and  Friendship^  their  respective 
bodies,  tackle,  apparel,  furniture,  boats,  and  cargoes  aforesaid, 
and  the  proceeds  and  investments  of  such  cargoes,  and  also  all 
and  singular  our  and  each  of  our  separate  and  individual  parts, 
right,  tide,  interest,  claim,  property,  and  demand  whatsover,  of, 
in,  and  to  the  same,  and  each  and  every  of  them,  and  every 
part  thereof,  to  have  and  to  hold  all  and  singular  the  above  grant- 
ed and  bargained  premises  unto  the  said  James  D^Wo^/y,  his 
executors,  administrators,  and  assigns,  to  his  and  their  own  proper 
use,  benefit,  and  behoof  forever. 

Provided  always,  and  these  presents  and  the  assignment, 
pledge,  and  hypothecation  hereby  made,  are  upon  the  express 
condition,  that  if,  at  any  time  or  times  hereafter,  we  severaDy, 
or  our  respective  executors,  administrators,  or  assigns,  shall  and 
do,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  James 
ly  Wolf  J  jr.  his  executors,  administrators,  or  assigns,  all  and  sin- 
gular such  sum  or  sums  of  money,  accounts,  claims,  and  de- 
mands, as  may  then  be  due  and  owing  to  him  from  us  respec- 
tively, and  all  responsibilities  and  undertakings,  whereby  he  may 
tlierein  any  way  be  bound  or  holden  for  us  severally,  or  our  own 
separate  accounts,  including  therein  his  commissions  and  all  other 
lawful  charges,  expenses,  and  interest,  and  interest  properly 
chargeable  thereon,  then  these  presents  are  to  become  null  and 
void,  but  otherwise  to  be  and  remain  in  full  force  and  virtue 
against  both  or  either  of  us  making  default,  as  the  case  may  hap- 
pen to  be,  and  in  case  of  such  default,  as  against  both  or  either 
of  us,  the  said  James  D^fVolf,  jr.  his  executors,  administrators, 
or  assigns,  shall  and  may,  at  any  time  or  times  hereafter,  at  his 
pleasure,  enforce  the  hypothecation  and  pledge  hereby  made,  by 
process  and  arrest  of  the  said  assigned  premises,  or  any  part 
thereof,  in  all  Courts  or  places  whatsoever,  and  cause  the  same 
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to  be  sold,  and  the  proceeds  thereof  applied  ia  satisfactioD  of  the 
monies  which  may  then  be  due  him  from  us  respectively,  or 
either  of  us,  or  for  which  he  may  then  be  holden  or  bound  for 
us  respectively,  or  either  of  us ;  and  it  is  hereby  expressly  un- 
derstood and  agreed  by  and  between  us  respectively,  and  the 
s^me  James  D^  Wolf,  jr.  that  all  insurance,  effected  and  to  be 
effected  upon  the  said  vessels  and  cargoes,  or  either  of  them, 
for  or  on  our  respective  accounts,  shaU  be  and  enure  to  his  bene- 
fit, and  the  policies  tliereof  shall  be  in  due  form  assigned  to  him, 
as  an  additional  collateral  security,  and  also,  that  he  shall  be 
at  liberty,,  at  any  time  or  times  hereafter,  and  he  is  hereby  au- 
thorized by  us  respectively,  to  insure  his  interest  in  the  said  ves- 
sels and  cargoes,  any  or  either  of  them,  under  this  assignment, 
an4  to  debit  us  individually,  in  account  with  the  premiums,  which 
premiums  are  also  to  be  protected  and  covered  by  these  presents. 

But  it  is  further  also  understood,  that  the  separate  interests 
of  one  of  us,  in  the  said  ships,  brigs,  and  cargoes,  is  not  bound 
for  the  separate  debts  or  Uabilities  mcurred  or  to  be  incurred  on 
account  of  the  other,  but  tiie  interest  of  each  shall  be  held  bound 
only  on  his  own  account." 

The  plaintiff  also  produced  his  books  of  account,  together 
with  his  correspondence  with  the  said  Oearge  If  Wolf  and  John 
Smiihj  and  with  other  persons,  their  agents,  and  proved  by  said 
accounts  and  correspondence,  and  by  the  testimony  of  his  book- 
keeper, and  by  the  book-keeper  and  agent  of  the  said  George 
lyWolf,  that,  at  the  date  of  said  deed  of  assignment,  the  said 
George  If  Wolf  was  indebted  to  the  plaintiff  in  the  sum  of 
$308,000,  and  that  John  Smith,  at  the  same  period,  was  also 
indebted  to  the  plaintiff  in  the  sum  of  $135,000,  for  advances 
made,  and  goods  purchased,  on  their  account  and  by  their  order. 
And  the  plaintiff  also  proved,  that  a  large  part  of  the  outward 
bound  cargoes  of  the  brigs  Arab  and  QuiS,  and  a  large  part  of 
the  outward  bound  cargo  of  the  ship  Ociavia,  were  furnished  by 
the  plaintiff,  and  by  funds  advanced  by  him  for  this  purchase. 
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And  tbe  plaintiff  further  proved,  that  George  D*Wolf  and  John 
Smith  had  constandy  been  indebted  to  him,  on  their  individual 
accounts,  in  large  sums  of  money,  from  the  date  of  said  assign- 
ment to  the  present  time,  and  that  the  balance,  at  this  time,  dae 
to  the  plaintiff  from  Gtorge  D^JVolf,  was  $59,500  and  upwards, 
and  that  the  balance  due  to  him  from  John  Smith  was  $142,375 
and  upwards. 

He  further  proved,  that  the  balances  due  to  him  from  die 
said  Oeorge  and  JbAn,  on  said  19th  day  of  November,  182^ 
had  never  been  extinguished ;  and  that  immediady  after  tbe 
failure  of  Qtorge  If  Wolf  and  John  Smithj  on  the  9di  day  of 
December,  1825,  he  gave  written  notice  of  the  aforesaid  assgn- 
ment,  and  of  his  claims  upon  the  property  resulting  therefrom, 
to  the  agent  and  correspondent  of  the  said  Creorge  IfWo^  and 
John  Smith  at  Canton^  to  Messrs.  Bryant  fy  Sturgisj  the  owneis 
of  the  brig  IZoi  /2ay,  and  to  various  other  merchants  in  Bastonj 
engaged  in  the  Canton  trade,  and  directed  his  agent  in  Boat&n^ 
John  A.  Bacon^  to  be  on  the  watch  for  all  goods  coming  from 
Canton  to  Boston^  consigned  to  John  Smith  and  Creorge  UPWdf^ 
and  to  take  possession  of  the  same,  whenever  they  might  arrive, 
on  the  plaintiff's  behalf,  by  virtue  of  said  deed  of  assignment. 
The  plaindff  then  introduced  the  said  John  A,  Bacon^  as  a  wit- 
ness, who  testified,  that  on  the  21st  of  August,  1826,  the  day  of  the 
arrival  of  the  brig  Rob  Roy  at  Boston^  with  the  said  twenty-tfaree 
cases  of  silk  goods  on  board,  he  gave  notice  to  the  said  BryoMt 
Sf  Siurgis,  that  the  same  were  the  property  of  the  plaintiff,  and 
claimed  possession  of  them  in  his  behalf,  but  was  informed  by 
Bryant  fy  Sturgis^  that  the  silks  had  already  been  attached, 
while  yet  in  the  harbour  of  Boston^  by  the  creditors  of  George 
lyWolf:  That  he,  immediately  after  the  arrival  of  said  alks, 
gave  nodce  to  the  collector  for  the  port  of  Boston  and  CharUt- 
toum,  that  they  were  the  property  of  the  plaintiff,  and  claimed 
the  right  to  enter  them,  in  his  behalf,  at  the  custom-'house  in  Baa- 
ton^  and  that  the  said  collector  expressed  no  objection  to  this 
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course,  but  desired,  before  the  entry  was  made,  to  see  the  bills 
of  lading  and  invoices  of  said  silks,  that  thereupon  he  wrote 
to  the  plaintiff  at  JVctz?  Yorky  for  the  said  bills  of  lading  and 
invoiced,  which  he  shortly  after  received  from  the  plaintifij  to- 
gether with  the  certificate  of  entry  of  the  same  at  the  custom- 
house in  J^ew  Yorkj  and  three  several  bonds  to  secure  the 
duties  upon  the  same,  with  a  certificate  endorsed  thereon  by 
the  collector  of  JSTew  Yorfc^  that  said  bonds  would  be  consid- 
ered as  sufficient  in  JVew  York :  That  thereupon  the  witness 
presented  the  said  bills  of  lading,  invoices,  certificate  of  entry 
and  bonds,  to  the  collector  of  the  port  of  Boston^  and  demanded 
possession  of  the  silks,  and  was  then  informed  by  the  collector, 
that  he  should  cause  the  same  to  be  attached,  at  the  suit  of  the 
United  Siaies,  he,  the  said  collector,  having  no  doubt,  that  the 
same  were  liable  for  the  debts  of  the  said  George  JD'  Wolf,  for 
duties  due  to  the  United  States.  The  plaintiff  further  proved, 
that  immediately  after  the  arrival  of  said  silks  at  Boston^  in  the 
said  brig  Rob  Roy,  the  bills  of  lading  and  invoice  of  the  same 
were  forwarded  to  Bristol,  in  Rhode  Island,  and  came  to  the 
hands  of  the  said  James  Bayley,  who,  by  direction  previous- 
ly received  from  the  said  George  D^Wolf,  who  was  absent 
from  the  United  States,  forthwith  transmitted  them  to  the  plain- 
tiff at  JVew  York.  The  plaintiff  further  proved,  that,  immediate- 
ly after  receiving  said  bills  of  lading  and  invoice,  he  presented 
the  same,  together  with  said  assignment,  to  the  collector  of  the 
port  of  JVew  York,  who,  without  hesitation,  allowed  him  to  enter 
said  silks  as  his  own  property,  and  that  thereupon  they  were  en- 
tered by  the  plaintiff,  as  his  own  property,  at  the  custom-house 
of  JVew  York,  on  the  28th  day  of  August,  1826,  ten  days  before 
the  same  were  attached  by  the  marshal  of  the  district  of  Jlfa#- 
sachusetts. 

The  plaintiff  then  proved,  that  said  twenty-three  cases  of  silks, 
re-plevied,  were  part  and  parcel  of  the  proceeds  of  said  brig 
Arab  and  said  ship  Ociavia,  and  that  the  same  were  attached 
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by  the  marshal  of  the  district  of  Massachusetts^  on  the  7th  day  of 
September,  1826,  by  virtue  of  certain  writs  against  George 
ly  Wolff  at  the  suit  of  the  United  States^  and  that  the  same  were 
detained  by  the  said  marshal  until  they  were  replevied.  The 
said  bills  of  lading  were  not  endorsed  by  the  said  George  lyWoy] 
or  m  his  name,  to  the  plaintiff,  but  the  order  of  said  George 
ly  Wolf  to  said  Bayley^  who  was  his  general  agent  in  his  busines 
during  bis  absence,  was,  to  deliver  the  same  to  the  plaintiff  upon 
their  arrival,  so  that  the  plaintiff  might  receive  the  property  od 
its  arrival,  pursuant  to  the  said  assignment. 

The  defendant  proved,  that  the  said  silks  were  imported  mto 
the  United  States,  consigned  to  the  said  George  D^WolfznA 
John  Smithy  and  that,  at  the  time  of  the  importation  of  said  silks, 
said  George  If*  Wolf  and  John  Smith  were  Indebted  to  the 
United  States  on  bonds,  given  by  them  respectively,  for  duties, 
which  were  then  due  and  unpaid,  to  an  amount  much  exceed- 
ing the  value  of  the  silks  replevied. 

The  plaintiff  offered  no  evidence  to  prove,  that  any  bills  of 
sale  of  either  of  said  vessels,  reciting  the  register,  or  other  ""bills 
of  sale,  except  said  deed,  were  ever  made  by  said  George 
D'Wolfox  John  Smithy  to  the  plaintiff. 

The  defendant  further  proved,  and  it  was  admitted  by  the 
plamtiff,  that,  at  the  time  of  the  execution  and  delivery  of  said 
deed,  the  ship  Octavia,  with  her  cargo  on  board,  was  lying  in 
the  port  of  JVetr  Tork,  nearly  ready  for  sea,  and  that  the  plaintiff 
was  there  and  resident  there,  and  that  said  ship  and  cargo  con- 
tinued to  lie  at  JVew  York  for  the  space  of  thirty  days  after  the 
execution  and  delivery  of  the  deed. 

The  defendant  offered  evidence  to  prove,  that  bills  of  lading  of 
the  cargo  of  said  ship  Octavia  were  signed  by  the  master  of  the 
ship,  and  regular  sets  thereof  were  delivered  by  him  to  said 
George  D^Wolf  and  John  Smith,  prior  to  her  sailing  from  the 
United  States,  and  prior  to  the  execution  and  delivery  of  said 
deed,  and  that  said  sets  of  bills  of  lading  were,  at  the  time  of 


OCTOBER  TERM,  1837.  523 

D*Wolf  M.  Harris. 

the  execution  and  delivery  of  said  deed,  in  the  hands  and  posses- 
sion of  Oearge  If  Wolf  and  John  Smithy  by  which  bills  of  lading 
the  cargo  was  conagned,  and  was  to  be  delivered  to  the  roaster 
(^  the  ship  Ocktvia^  at  her  port  or  ports  of  destination,  for  sale, 
exchange,  and  returns,  and  that  neither  of  said  bills  of  lading 
were  ever  endorsed,  assigned,  or  delivered,  by  George  D^Wo^ 
and  Join  Smkhf  or  either  of  them,  to  the  plaintiff. 

The  defendant  further  proved,  that  no  possession  was  taken 
by  the  plaintiff  of  the  ship  Octavia  and  cargo,  while  she  lay  at 
the  port  of  JVew  York,  and  that  no  notice  of  said  deed,  or  of  any 
transfer  or  lien  on  said  vessel  or  cargo,  was  given  by  the  plaintiff 
to  the  master  of  said  vessel,  or  transmitted  by  said  master,  or  in 
said  vessel,  to  any  agent  or  other  person, .  at  the  ports  or  places 
of  destination  of  said  vessels. 

The  defendant  further  proved,  that  the  bills  of  lading  of  the 
silks,  now  in  question,  were  never,  at  any  time,  endorsed  or 
assigned  by  George  D^Wolf  and  John  Smith  to  the  plaintiff, 
aor  to  any  other  person,  and  that,  prior  to  the  arrival  of  said 
silks,  George  D^Wolf  had  left  the  United  Siaie$,  and  that  said 
bills  of  lading  were  sent  to  the  plaintiff  by  a  clerk  of  George 
lyWo^j  in  consequence  of  directions  left  by  George  UWolf 
with  him,  to  send  all  papers  connected  with  the  said  vessels,  or 
their  cargoes  and  proceeds,  to  the  plaintiff,  to  be  dealt  with  ac- 
oording  to  the  assignment.  And  the  defendant  further  gave  in 
evidence,  that  the  ship  Octavia  was  registered  at  the  office  of  the 
collector  for  the  said  port  of  Boston  and  CharUstown^  on  the 
25th  of  June,  in  the  year  1825,  in  the  name  oi  Daniel  J>r*  MaU' 
rice  and  said  George  D*Wo\fj  and  on  the  25th  of  August,  then 
next  following,  was  sold  by  public  auction  (having  been  previr 
ously  advertised  for  sale  in  the  public  gazettes,  as  usual  in  such 
cases),  to  Lot  Wheelwright  and  sons,  and  the  bill  of  sale  was 
executed  to  them  by  the  said  George  D^Wolf:  That  after  the 
said  ship  departed  on  her  voyage,  in  1822,  from  J^Tew  Torkf  she, 
for  the  first  time,  arrived  with  a  cargo  at  said  port  of  Boiton^  on 
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the  3d  of  June,  1825,  which  cargo  came*  consigned  to  George 
lyffolfdind  John  Smith,  and  was  by  them  entered  at  the  custom- 
house in  Boston,  and  the  duties  thereupon  bonded  by  them : 

That  the  brig  Arab,  mentioned  in  the  said  assignment,  was 
registered  at  the  custom-house  in  Boston  on  the  1st  of  October, 
1820,  in  tlie  names  of  George  IfWolf  and  John  Smith  and  one 
Robert  Davis ;  that  she  proceeded,  in  that  year,  on  a  voyage, 
with  a  cargo,  to  the  northwest  coast  of  America,  which  was  there 
sold,  together  with  the  vessel,  by  the  agent  of  George  D*W6lf 
and  John  Smith,  after  the  date  of  said  assignment : 

That  the  brig  QuiU,  mentioned  in  the  said  assignment,  was 
soId\  after  the  date  of  the  assignment,  by  public  auction,  in  the 
month  of  November,  1 823,  after  the  usual  notice  of  such  in- 
tended sale  in  the  public  gazettes,  to  William  Dehon,  in  Boston, 
and  the  bill  of  sale  thereof  executed  by  George  D*Wolf  to  the 
said  Dehon : 

And  that  the  said  brig  Friendship,  mentioned  in  the  said  as- 
signment, was,  at  the  date  of  the  assignment,  registered  in  die 
name  of  George  ITWolf,  and  that,  while  she  so  continued  to  be 
registered,  she  arrived  at  Boston  with  a  cargo  of  merchandiser 
from  a  foreign  port,  consigned  to  George  D^Wolf  and  John 
Smith,  on  the  3d  day  of  May,  1824,  and  afterwards,  with  another 
cargo  of  merchandise  from  a  foreign  port,  on  the  3d  of  August 
of  the  same  year,  and  also  with  another  cargo  of  merchandise 
from  a  foreign  port,  on  the  25th  of  July,  in  the  year  1825,  all 
of  which  cargoes  were  imported  in  said  vessel  into  the  port  of 
Boston  and  Charlestoum,  under  consignments  to  the  said  Cfeorge 
D*fVolf  and  John  Smith,  and  were  by  them  and  in  their  names 
entered  and  bonded  ;  and  that,  on  the  9th  of  December,  1825, 
the  said  brig  was  sold  at  Boston,  by  George  D^Wolf,  to  one 
John  Richards,  to  whom  the  same  was  transferred  by  George 
D*  Wolffs  bill  of  sale,  and  the  vessel  thereupon  registered  in  the 
name  of  said  iticAartZ^. 
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The  plaintiff  thea  proved,  that,  after  the  date  of  the  assignment, 
in  ifae  month  of  March,  1823,  tlie  brig  Friendship  arrived  at 
New  York  from  Cuboy  with  a  cargo  of  coflSse  on  board,  con- 
signed to  the  plaintiff;  that  the  coffee  was  received  by  the  plain- 
ti^  and  add  for  the  sum  of  j^31,C00  and  upwards,  and  the  pro- 
ceeds  passed  to  the  credit  of  George  D^fVolfon  the  books  of  the 
plaintiff:  And  that  also,  after  the  date  of  the  assignment,  in  the 
month  .of  June,  1823,  the  brig  QutZ{  arrived  at  Newport^  in  the 
state  of  Rhode  Lland^  from  Canton^  having  on  board  sixty-eight 
cases  of  silk  goods,  consigned  to  George  D^Wolf  and  John^ 
Stnithf  who  immediately  gave  notice  thereof  to  the  plaintiff,  and 
fiorwarded  the  said  silks  to  him  at  JSTew  Yorky  where  they  were 
received  and  sold,  and  the  proceeds  passed  to  the  credit  of 
George  D'Woif  and  John  Smithy  on  the  books  of  the  plaintiff. 

And  the  plaintiff  further  proved,  that,  as  the  brig  QuUl  had  on 
board  a  certain  quantity  of  freight  for  Boston^  after  landing  said 
silks  she  proceeded  to  that  place,  with  the  consent  and  approba- 
tion of  the  plaintiff;  that,  upon  her  arrival  in  Bosiotif  the  plaintiff 
constantly  asserted  his  right  to  her  in  his  letters  to .  George 
D'^o^  and  his  agents,  who  proposed  to  sell  her  and  forward 
the  proceeds  to  the  plaintiff:  That,  thereupon,  the  said  brig 
was,  with  the  knowledge  and  assent  of  the  plaintiff,  sold  in  Bos^ 
ton  by  George  D^fVolfy  and  the  entire  net  proceeds,  amounting 
to  $7,280,  transmitted  to  the  plaintiff  at  JVew  York^  by  him  re- 
ceived, and  passed  to  the  credit  of  George  D'*Wolf  and  John 

Smith. 

And  the  plaintiff  further  proved,  that  upon  tl^e  arrival  of  the 
ship  Octavia  at  Boston^  in  the  month  of  June,  1825,  he  immedi- 
ately repaired  to  Bostony  in  person,  and  there  received  all  that 
part  of  her  cargo  which  came  consigned  to  George  D*Wolf  and 
John  Smithy  to  wit,  two  hundred  and  twenty-six  cases  of  silk 
goods,  and  forwarded  the  same  to  New  Yorky  where  they  were 
received  and  sold  by  the  plaintiff*,  and  the  entire  proceeds  pas^d 
to  the  credit  of  George  IV  Wolf  and  John  Smith :   And  that  he. 
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also,  in  said  month  of  June  at  BaHon,  in  ins.  own  person,  sold 
die  ship  OcUma  to  one  Daniel  JV*«  JUainice,  for  d^e  sant  of 
^16)000  in  cash,  which  the  plaintiff  reoeiwd,  and  passed  to  ifaa 
eraditof  Oeorg«JD'fro^and  J«AiiiSM&:  Tinrt,  sobscquoslir, 
die  said  Maurict  re-sold  three  fDurths  of  said  ship  to  Oeorgt 
jyWoJf  in  exdiange  for  one  <|i]arter  part  of  a  cargo  of 
pot  on  board  of  her  by  Oeorgt  lyffolf,  and  that,  u  her 
ter  was  in  die  sole  name  of  George  TfWelf^  bat  one  iborth  part 
of  said  ship  was  transferred  by  her  register  to  said  Maurice;  tbm 
other  th/ee  fourths  reraainiog  in  the  name  of  Oeorge  lyWtilf. 

And  11  was  proved,  that  the  plaintiff  constandy  exeiciKd 
such  dfligence  to  secure  said  vessels  and  their  cargoes,  as 
an  anxioQs  and  careful  crediter  would  ordinarOy  use,  and  tfaero 
was  no  proof,  diat,  on  any  particular  occasion,  he  had  oaalted 
reasonable  dil^ence  to  seoote  tlie  same,  after  the  arrival  of  the 
vessels  in  the  United  Stnta. 

And  the  plaintiff  further  proved,  that  die  deed  of  assignment 
was  well  known  by  several  individuals  in  JVeur  Fori,  at  the  time 
of  its  execution,  and  had  become  a  matter  of  notoriety,  among 
the  merchants  of  Bristely  and  insurance  compasies  at  Boeicn,  for 
a  long  time  before  die  failure  of  Cfeorge  D'*fVo^  and  JoAii 
Smith;  and  diat  George  B*Wo^  and  John  Smith  w«ve  in  good 
credit  both  in  Boston  and  Bristol^  up  to  the  time  of  their  iailm 
in  the  month  of  December,  1825,  and  that  the  various  policies  of 
insurance,  efiected  upmi  said  vessels  and  cargo«,  were  endorsed 
by  said  George  and  John  to  the  plaintiff,  with  the  written  oon- 
9snt  of  the  offices  in  Boston,  from  eight  to  twelve  months  before 
dieir  failure. 

And  the  plaintiff  purther  proved,  that  George  lyWo^  and 
John  Smith,  aldiongh  connected  in  many  joint  enterprises  of 
business,  were  not,  and  never  had  been,  co-partners  in  trade, 
and  that  their  several  accounts  were,  and  always  had  been, 
rately  l^pt  on  die  books  rfthe  plaint^ 
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Upon  this  evideoce,  J.  T.  Austin^  lor  the  plaintiff,  coDteoded, 
that  by  the  operation  of  the  abovementioned  deed  of  assignment, 
and  the  consequent  acts  of  the  parties,  the  silks  in  question  were 
the  property  of  tlie  plaintiff,  and  could  not  be  holden,  upon  the 
attachrnent  made  by  the  marshal  on  behalf  of  the  United  States^ 
as  the  property  of  George  D^Wolf. 

G.  Elake^  District  Attorney,  for  the  defendant,  contended,  that 
the  deed  of  assignment,  made  by  George  D^fFolf  md  Smiih 
to  the  plaintiff,  was  fraudulent  and  void  in  law,  as  against  the 
creditors  of  said  D^Wolfznd  Smith;  that  it  could  not  be  con- 
sidered as  a  bottomry  bond,  or  contract  of  marine  hypothecation, 
and  although  it  might  have  been  sufficient  to  effect  a  transfer  of 
the  specific  vessels  mentioned  therein,  and  their  cargoes,  yet  as 
tfaa  sUka  in  question  did  not  constitute  a  part  of  those  specific 
cajfigoess  but  were  only  purchased  with  the  proceeds  of  them,  th^^ 
plaintiff  could  not  recover  them  in  this  action : 

That  if  the  jury  should  be  satisfied  from  the  evidence,  that,  at 
the  time  tlie  assignment  was  executed,  the  Octaviaj  with  her 
outward  cargo  on  board,  was  lying  in  the  port  of  Aeu;  F^rft,  and 
remained  there  thirty  days  after  that  time,  and  that  the  plaintiff 
was,  at  the  same  time,  resident  there,  and  that  the  master  of  (he 
Octavia  had  executed  and  delivered  to  jyWolf  and  Smith  bills 
of  lading  of  her  outward  cargo,  by  which  the  cargo  was  to  be 
delivered  and  consigned  to  the  master  for  sales,  exchange,  and 
returns,  at  the  ports  of  destination  of  said  ship  i  and  that  the 
masters  of  the  Qut7/,  Arab^  and  Friendship^  had,  prior  to  the 
aailbg  of  said  vessels  from  the  United  States,  executed  and  de- 
livered to  said  lyWolf  and  Smith  similar  bills  of  lading  of  their 
respective  cargoes,  consigned,  and  to  be  delivered,  to  their  respep- 
tive  masters  for  sales,  exchange,  and  returns,  and  that  the  same 
were,  at  the  time  said  deed  of  assignment  was  executed,  in  the 
possession  of  said  jyjVolf  and  Smithy  and  that  neither  of  said 
bills  of  lading  were  ever  delivered  or  transferred  to  the  plaintiff, 
then  that  said  deed  of  assigiunent  was  not  a  valid  transfer  of  said 
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cargoes,  so  as  to  defeat  a  subsequent  attaching  creditor  having 
no  notice  of  such  deed  : 

That  the  tide  to  said  vessels,  Arab^  Octama^  Quitti  and 
Friendship,  could  not  be  transferred  to  the  plaintiff,  as  against  a 
subsequent  attaching  creditor,  without  notice,  except  by  bill  of 
sale  reciting  the  register  of  said  vessels  : 

That  if  the  silks  in  question,  at  the  time  of  their  importation 
into  the  United  States,  came  consigned  to  said  D^WoIf  and 
Smith ;  and  that,  at  the  time  of  said  importation  and  prior  to 
the  entry  of  said  silks,  said  D'  Wolf  and  Smith  were  indebted  to 
the  United  States  for  bonds  given  for  dudes,  then  due  and  un- 
paid, and  that  the  defendant  attached  said  silks  in  pursuance  of 
instructions  from  the  collector,  and  by  virtue  of  writs  in  favour  of 
the  United  States,  against  said  George  D*fVoIf,  founded  on  such 
bonds ;  then  that  by  virtue  of  the  62d  section  of  the  collection 
act  of  the  United  States,  passed  March  2,  1799,  these  sflks 
were,  as  to  the  United  States,  the  goods  of  said  D'W^o^  and 
Smith,  notwithstanding  said  deed  of  assignment,  and  were  in  the 
legal  custody  of  the  collector,  and  that  the  attachment  in  favour 
of  the  United  States  was  sufficient  to  bar  the  plaintiff  from  main- 
taining this  suit. 

Stort  J.  in  summing  up  the  case,  said.  This  is  an  action  of 
replevin  for  twenty-three  cases  of  silks,  valued  at  ^6000,  The 
defendant,  who  is  the  marshal  of  this  district,  has  pleaded,  first, 
non  cepit ;  and,  secondly,  that  the  goods  in  question  are  the 
property  of  one  George  D^Wolf,  and  not  of  the  plaintiff,  and  he 
makes  an  avowry  for  a  return,  stating,  that  the  goods  were  at- 
tached by  him,  as  marshal  of  the  district,  as  the  properly  of 
George  D^Wolf,  in  a  suit  brought  against  him  in  behalf  of  the 
United  States.  Issue  is  joined  between  the  parties  upon  bodi 
pleas. 

The  nature  of  the  writ  of  replevin  is  such  in  general,  that  it 
requires  the  party,  to  maintain  it,  to  have  properly  in  the  goods. 
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and  an  actual  or  constructive  possession  of  them.  The  pleadings, 
however,  in  the  present  case,  narrow  down  the  case  to  the  ques- 
tion of  the  taking  of  the  goods,  and  whose  property  they  were  at 
the  time  of  the  attachment.  Now  the  return  of  the  marshal, 
which  has  been  read,  upon  the  writ  of  attachment,  is  conclusive 
upon  the  first  issue,  as  to  the  taking,  and  establishes  it  beyond 
any  possible  doubt ;  and  therefore  the  real  question  is  upon  the 
second  issue,  whether  the  property  belonged  to  the  plaintiff,  so  as 
to  entitle  him  to  maintain  this  action. 

The  plaintiff  claims  them  as  the  proceeds  of  the  cargo  of  the 
ship  Octavia  and  brig  Arabj  which  were  assigned  to  him  by  a 
deed  of  assignment,  executed  between  himself  on  the  one  part, 
and  Oeorge  D^fVoIf  and  John  Smith  of  the  other  part,  on  the 
19th  of  November,  1822,  whereby  he  assigned  the  ship  Octavia 
and  cargo,  and  the  brig  Arab  and  cargo,  and  certain  other  ves- 
sels and  cargoes,  to  the  plaintiff,  as  security  for  certain  advances 
made,  and  thereafter  to  be  made,  to  them  respectively,  and  ac- 
cording to  their  respective  interests  in  the  same,  be.  &c.  The 
first  question  is,  as  to  the  identity  of  these  goods.  Are  they 
the  proceeds  of  the  cargoes  of  the  Octavia  and  Jlrah,  or  either  of 
them  i  If  so,  then  the  next  question  is,  whether  the  plaintiff  did 
acquire  any  legal  title  to  them,  as  such  proceeds,  by  virtue  of 
the  assignment  abovementioned  ? 

The  first  question  is  not  much  contested,  and  indeed  seems 
to  be  made  out  by  evidence,  which,  if  believed,  ought  to  be  en- 
tirely satisfactory. 

The  second  question  depends  upon  the  validity  of  the  assign- 
ment itself,  which  has  been  controverted  upon  several  grounds* 

In  the  first  place,  it  is  said,  that,  assuming  the  assignment  to 
be  bond  fide^  still  no  legal  title  to  these  proceeds  vested  in  the 
plaintiff,  or  could  so  vest.  The  terms  of  the  assignment  are  in- 
deed admitted  to  be  sufiicient  to  pass  the  legal  title,  if  it  could 
pass  at  all ;  for  the  words  not  only  grant  and  convey  the  original 
cargoes  themselves,  but  also  the  "proceeds^  of  them.     It  is  un- 
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necessary,  therefore,  to  say,  what  would  be  the  case,  if  the  words 
of  the  assigoment  had  been  confined  to  a  mere  conveyance  of 
the  original  cargoes,  although  I  profess  to  feel  no  difficulty  on 
this  point,  considering  that  a  grant  of  personal  property  carries 
with  it  a  right  to  all  the  proceeds  into  which  it  may  be  after- 
wards converted  by  barter  or  otherwise.^  My  judgment  is  clear, 
that  at  law  the  assignment  was  sufficient  to  carry  the  legal  title 
to  the  proceeds.  The  argument  is,  that  at  law  the  proceeds  of 
a  cargo  are  incapable  of  being  transferred ;  and  the  title  is  recog- 
nised only  in  equity.  I  think  otherwise.  A  grant  of  goods,  or 
of  the  proceeds  of  goods,  confers  on  the  grantee  a  good  title  at 
law  to  such  proceeds,  and  vests  a  present  legal  interest,  capable 
of  being  vindicated  in  an  action  of  replevin ;  and  if  there  were 
DO  other  objection  to  the  assignment,  this  would  present  no  ob* 
staole  to  the  plaintiff's  recovery. 

But  in  the  next  place,  it  is  objected,  that  the  assignment  is  not 
l<md  JidCf  but  fraudulent  in  point  of  law  and  fact,  in  respect  to 
creditors.  I  admit,  that  it  is  not,  upon  its  face,  a  bottomry  in- 
strument, or  maritime  hypothecation.  It  does  not  purport  to  con- 
tain any  clause  or  clauses  taking  marine  risks,  or  claiming  ma- 
rine interest.  It  purports  to  be,  not  an  absolute  and  indefeasible 
conveyance  of  the  vessels  and  the  cargoes,  but  a  conveyance  of 
them  as  security  for  advances  already  made,  and  thereafter  to 
be  made,  to  the  assignors  respectively.  It  is  therefore,  in  its  na- 
ture and  essence,  a  mortgage,  or  conditional  grant.  It  is  not^  as 
has  been  supposed  at  the  bar,  a  mere  pledge  or  deposit^  if  diose 
words  are  to  be  understood  in  their  strict  meaning,  but  a  con- 
veyance or  assignment  of  the  goods  themselves  and  their  pro> 
ceeds,  as  security.  It  is  not  the  case  of  a  lien,  or  special  inter- 
est, but  of  a  general  grant,  as  security.  Such  a  conveyance  may 
be  valid  in  point  of  law,  althougji  given  for  future  advances,  if  it 
be  b<md  fide  and  for  a  valuable  consideration.  This  will  hardly 
be  denied,  and  indeed  has  been  most  solemnly  settled. 

1  Su  TVcylor,  ifc  vs.  PlumtTf  3  MauU  ff  Sdw.  5CS2» 
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What  then  are  the  objections  to  it  ?  It  has  been  said,  that  it 
was  fraudulent  in  its  original  concoction  and  intention  in  fact. 
But  that  point  is  not  now  insisted  on.  But  it  is  still  insisted, 
that,  however  innocent  it  may  have  been  in  intention,  it  is  fraudu- 
lent in  point  of  law,  as  to  creditors.  It  is  a  case  of  constructive 
fraud. 

The  circumstances  relied  upon  to  establish  this  result,  I  shall 
now  proceed  to  consider.  It  is  true,  that  the  advances  made, 
and  Co  be  made,  were  very  large,  and  indeed  the  whole  credits 
exceed  $300,000.  But  Oeorge  D'Wolf  and  John  Smith  were 
merchants  in  large  business  at  the  time,  in  good  credit,  and  the 
times  of  payment  were  necessarily  indefinite,  being  dependent 
upon  the  success  of  their  commercial  enterprises.  The  assign- 
ment embraces  four  vessels  and  their  cargoes,  all  of  which,  ex- 
cept the  ship  Octavia,  were,  at  the  time  of  the  assignment,  on 
foreign  voyages  to  the  northwest  coast  and  China.  The  Octavia 
was,  at  the  time,  in  the  port  of  JVeto  Yorky  with  a  cargo  on  board, 
and  then  bound  on  a  like  voyage.  The  plaintiff  was  a  merchant 
of  JVetir  York,  and  Oeorge  D^Wolf  and  SmiUi  were  merchants 
of  Rhode  Mand.  The  assignment  was  prepared  and  executed 
by  all  the  parties  at  Kew  York. 

The  first  objection  is,  that  the  original  bills  of  lading  of  the 
several  cargoes  were  not  delivered  over  to  the  plaintiff  at  the 
time  of  the  execution  of  the  assignment,  or  indeed  at  any  subse- 
qtient  period,  although  they  must  be  presumed  to  be  in  the  pos- 
session and  control  of  JffVolf  and  Smith.  The  fact  is  so ;  but 
the  argument,  that  the  assignment  was  therefore  void,  is  a  non 
iequitur.  I  have  already  stated,  that  all  these  vessels,  except 
the  Octavia^  with  their  cargoes,  were  at  sea  when  the  assignment 
was  made.  It  is  also  material  to  state,  that  the  bills  of  lading 
were  upon  shipments  made  by  the  owners,  but  consigned,  not  to 
them  or  their  order,  but  to  the  masters  of  the  respective  vesselsf 
or  their  order^  for  sales  and  returns.  Without  question  one  set 
of  these  bills  remained,  as  is  usual,  m  the  bands  of  the  owners,  as 
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vouchers  of  their  interest  id  the  shipmeDts.  And  if  the  set  so  Id 
their  hands  had  been  indorsed  to  a  bond  fide  purchaser,  for  a 
valuable  consideration,  without  notice,  it  might  have  given  him  a 
title,  if  it  had  words  of  sufficient  legal  efficacy  for  this  purpose, 
which  might  overreach  the  title  under  this  assignment.  But  then 
it  must  have  been  because  the  words  of  the  endorsement  were 
effectual  as  an  assignment  of  the  shipments,  and  the  circum- 
stances  such  as  would  justly  give  a  legal  priority.  The  argu- 
ment at  the  bar,  upon  the  nature  and  effect  of  the  endorsement 
of  a  bill  of  lading  to  convey  a  legal  title,  proceeds  upon  a  mis- 
take. The  endorsement  of  a  bill  of  lading,  to  convey  such  a 
title,  must  be  madp  by  a  party  authorized  to  make  it,  that  is,  by 
the  person,  to  whom,  or  whose  order,  the  goods  are  consigned. 
The  consignee  alone,  and  not  the  owner  of  the  goods,  can  con- 
vey the  same  by  an  endorsement ;  for  the  negotiability  of  the 
bill  of  lading  is  limited  to  the  persons,  to  whom,  or  whose  order, 
it  is  made  transferable.  Now,  in  all  these  cases,  the  cargoes 
were  consigned  to  the  masters  for  sales  and  returns,  and  they 
alone  were  competent  to  convey  a  title  by  an  endorsement  of 
the  bill  of  lading,  and  a  purchaser,  claiming  a  title  bond  fide  from 
them,  without  nouce,  by  an  endorsement  of  the  bills  of  lading  by 
them,  would  be  entitled  to  hold  the  same  against  every  other 
person.  The  owner  indeed,  subject  to  this  power  of  the  mas- 
ter, in  the  intermediate  time,  to  defeat  the  title  by  a  bond  fide 
endorsement,  may,  by  an  assignment  on  the  back  of  the  bills  of 
lading  retained  by  him,  or  by  a  separate  instrument,  convey  a 
good  title  to  any  third  person,  against  every  person  but  a  bond 
fide  purchaser.  But  this  results  from  his  general  right  and  inter- 
est, as  owner,  and  not  as  holder  of  the  bills  of  lading.  In  the 
present  case,  there  is  no  claim  made  by  any  such  purchaser.  It 
is  a  struggle  by  creditors  to  overturn  the  assignment.  My  opin- 
ion is,  that  the  delivery  of  the  bills  of  lading  in  this  case,  being 
such  as  I  have  stated,  containing  a  consignment,  not  to  the  own- 
erS)  but  to  the  roasters,  were  not  necessary  to  be  delivered  or 
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eDdorsed  to  the  plaiatiff,  by  the  owners,  to  perfect  the  title  of  the 
plaintiff  to  the  cargoes  conveyed  by  the  assignment,  if  in  all  other 
respects  it  is  vaFid.  The  circumstance  is  open  to  observation 
opon  the  point  of  bond  fides.  It  is  not  necessarily  inconsistent 
with  good  faith.  It  is  not  indispensable  to  convey  a  legal  title. 
The  fact,  such  as  it  is,  is  for  the  consideration  of  the  jury,  as  far 
as  it  jtoucbes  the  allegation  of  fraud,  but  not  as  a  reason  for  im« 
peaching  the  legal  validity  of  the  assignment,  upon  the  ground 
relied  on  at  the  argument. 

Another  objection  is,  that  no  bills  of  sale  of  these  vessels  were 
executed,  reciting  the  registers,  or  change  of  registers,  which,  it 
is  contended,  is  fatal  to  the  transfer.  The  law  is  clearly  other- 
wise. Our  ship  registry  acts  do  not,  like  the  English  act,  ren- 
der the  transfer  a  nullity,  unless  the  bill  of  sale  contains  such  a 
recital,  and  in  all  otiier  respects  the  transfer  conforms  to  the 
registry  acts.  On  the  contrary,  they  leave  the  transfer  to  have 
its  full  effect,  according  to  the  principles  of  the  common  law* 
The  only  penalty  of  a  non-recital  of  the  register,  and  a  corres^ 
pondent  change  of  papers,  is,  that  the  vessel  ceases  to  enjoy  the 
privileges  of  an  American  ship.  This  is  applicable  to  the  trans- 
fers of  ships  in  port,  and  a  fortiori  the  doctrine  applies  to  ships 
at  sea,  where,  pending  the  voyage,  a  change  of  papers  is  imprac- 
ticable.^ 

Another  objection  relates  more  especially  to  the  transfer  of  the 
ship  Octavia  and  cargo.  At  the  execution  of  the  assignment 
she  was  lying  with  her  cargo  on  board,  bound  on  a  voyage,  and 
no  actual  delivery  or  possession  of  them  took  place  by  the  plain- 
tiff, which,  it  is  contended,  is  indispensable  to  perfect  the  title. 
If  this  objection  were  well  founded,  it  would  not  zSect  the  con- 
veyance of  the  other  vessels  and  cargoes,  which  were  at  sea,  if 
the  assignment  were  bon&  fide ;  for  it  may  be  good  as  to  part  of 
the  property  conveyed,  and  fail  as  to  the  residue.    But  let  the 

9  UniUtd  StaUs  vs.  WiUings,  4  Cranchj  48. 
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objection  itself  be  considered,  with  reference  to  the  circiunsunces 
of  this  case.  Whatever  may  be  its  validity^  in  cases  of  an  ab- 
solute sale  of  a  ship  and  cargo  while  in  port,  the  same  piiociple 
does  not  apply  generally  to  cases  of  a  defeasible  conveyance. 
The  general  rule,  upon  transfers  of  personal  property,  is,  that 
possession  should  accompany  and  follow  the  deed.  Bat  if^  by 
the  terms  of  the  contract  itself,  or  by  necessary  implicalioo,  the 
parties  agree,  that  the  possession  shall  remain  in  the  vendor,  soch 
possession  is  consistent  with  the  deed,  and  does  not  avoid  its  ope- 
ration in  point  of  law,  unless  it  be  in  fact  fraudulent.  Now,  in 
cases  of  mortgages,  like  the  present,  the  possession  of  the  mortga- 
gor, at  least  until  a  breach  of  the  condition,  is  perfectly  oonsisteBt 
with  the  terms  of  the  deed,  and  the  intention  of  the  parties.  In- 
deed the  present  assignment  demonstrates,  that  the  parties  could 
have  no  other  intent.  The  object  is  avowed  on  the  &ce  of  the 
instrument.  The  vessels  and  cargoes  were  to  be  under  the  di- 
rection of  the  mortgagors,  (or  they  had  a  substantial,  resulting  ah 
terest  in  the  voyages.  The  only  object  of  the  parties  was  to  give 
collateral  security  upon  the  vesseb  and  cargoes  for  advances. 
Was  this  a  lawful  intent?  Clearly  it  was.  Was  the  agreement 
of  the  parties,  that  the  possession  and  control  of  the  vessek  and 
cargoes,  during  their  voyages,  should  be  in  the  mortgagors,  id 
point  of  law,  and  of  itself,  a  consuructive  fraud,  however  innooeot 
the  intentions  of  the  parlies  might  be  f  I  answer  no.  It  was  a 
drcumstance  open  to  explanation.  If  the  assignment  was,  in  all 
other  respects,  bond  fide  ;  if  the  want  of  possession  was  consis- 
iemt  with  the  terms  of  the  deed,  and  indeed  flowed  from  it ;  if  the 
parties  acted  honestly  and  fairly,  and  held  out  no  false  colours  to 
deceive  creditors;   then  there  is  nothing  in  this  circumstance 

I  which  destroys  die  legal  validity  of  the  assignment. 

Many  authorities  have  been  cited  at  the  bar  on  this  point ;  and 
some  of  them,  from  the  Massachusetts  Reports^  have  been  pres»- 

I  ed  upon  the  Court,  as  if  they  justi6ed  a  different  doctrine.'    My 

3  See  9  Pick.  599.-.17  Mass.  R.  110.— 2  Term  R.  485.-9  Mms.  R. 
337. 
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opinioD  is,  that  tbey  are  in  perfect  harmony  with  it.  But  if 
there  be  any  difference  between  them  and  the  decisions  in  J^ew 
Yorkf  the  latter  must  prevail  in  this  cause ;  for  this  is  a  JV^uf 
York  transaction,  and  is  to  be  judged  of  by  the  test  of  J^Tew  York 
law.  Without  going  into  the  authorities  at  large,  it  is  sufficient 
to  say,  that  one  of  the  most  recent  cases,  Bissd  vs.  Hopkin$ 
(3  Coweuj  166)  is  directly  in  point.^ 

Another  objection  is,  that  the  plaintiff  could  acquire  no  title 
to  the  rttum  cargoes,  or  proceeds  of  the  property  passing  under 
the  assignment,  because  all  the  bills  of  lading  therefor  were  made 
out  and  consigned  to  Oeorge  IVWolf  and  Smiihj  as  owners, 
and  not  to  the  plaintiff.  It  is  said,  that  this  vested  the  properQr 
exclusively  in  them.  The  apparent  ownership,  upon  the  bills  of 
lading,  is  conclusive  upon  no  one,  unless  it  be  in  favour  of  a 
hona  fide  purchaser,  for  a  valuable  consideration,  under  the  con- 
signee, which  is  not  the  present  case.  If  a  person  has  hona 
fide  parted  with  his  interest  in  a  shipment,  by  a  legal  conveyance,, 
the  mere  fact,  that;  on  the  bills  of  lading  he  remains  the  ostensible 
owner,  or  consignee  (as  indeed  he  usually  must,  where  the  trans« 
fer  is  made  while  the  ship  is  at  sea),  will  not  divest  the  title  of 
the  purchaser.  It  is  sufficient,  if,  as  soon  as  he  reasonably  may 
after  the  return  of  the  ship,  he  takes  possession  of  the  proceeds. 

In  respect  to  the  other  return  shipments  in  other  vessels,  if 
the  evidence  is  believed,  it  establishes  sincere  and  effectual  dili- 
gence in  obtaining  the  possession  and  sale  of  them.  I  will  ad* 
vert  to  the  evidence  in  a  summary  manner.  [Here  the  Judge 
summed  it  up.]  As  to  the  twenty-three  cases  of  silks,  now  in 
questbn,  it  is  manifest,  that  every  reasonable  effort  was  made 
to  take  possession  of  them  as  soon  as  possible  after  their  arrival 
m  the  Rob  Boy  at  Bosion.  An  agent  was  specially  employed 
ibr  the  purpose.     He  gave  immediate  notice  of  the  plaintiff's 


^  iSSee  alio  (he  learned  note  of  the  editor,  in  3  Cowen,  189,  tchere  nearly 
aU  the  eases  are  collected.  Bartleii  vs.  WiUiamSy  1  Pick.  2d8*^Badlam 
vs.  TudUr,  1  Pidb.  389.— JOawet  va.  CopSj  4  Btnii.  iSQ. 
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title  at  the  custom-house.  The  bills  of  lading  were  transmitted 
to  Bristol  in  Rhode  Island  to  the  agent  of  George  D^fFolfib&ej 
who,  in  pursuance  of  an  express  authority  for  this  purpose,  im- 
mediately endorsed  them,  and  sent  them  to  ihe  plaintiff  at  JVew- 
York  without  delay.  ^  The  Rob  Roy  arrived  at  Boston  on  the 
25th  of  August,  and  on  the  28th  of  the  same  month,  the  plain- 
tiff applied  at  the  custom-house  at  ^ew  York  to  have  the  goods 
entered  there,  having  then  possession  of  the  bills  of  lading.  So 
that,  if  the  jury  believe  the  evidence,  it  seems  hardly  possible  to 
doubt,  that  there  was  extreme  diligence  in  the  pursuit  of  posses- 
sion of  the  silks. 

Another  objection  of  a  broader  cast,  and  going  to  the  original 
concoction  of  the  assignment,  is,  that  its  object  was  to  hold  oat 
the  mortgagors  as  absolute  owners  of  all  the  property  covered  by 
the  assignment,  and  thereby  to  deceive  the  United  States  in 
particular,  and  the  public  at  large,  and  that,  in  fact,  they  were  so 
deceived,  and  gave  credit  to  the  mortgagors  accordingly.  Now, 
if  such  was  the  object  of  the  parties,  it  was  a  fraudulent  transac- 
tion, and  as  such  it  was  void,  as  to  all  persons  affected  by  the 
fraud,  and  especially  as  to  creditors.  On  the  other  hand,  if  oo 
false  colours  were  held  out ;  if  the  assignment  was  bond  fide 
made  for  a  valuable  consideration,  it  would  be  valid,  although  it 
were  given  as  security  merely  for  future  advances,  and  not  as  the 
present  was,  for  past  as  well  as  future  advances.  The  law  does 
not  prohibit  such  a  transaction.  How  is  the  fact  f  It  is  said, 
that  the  assignment  was  concealed  from  the  public,  and  that  there 
has  been  gross  negligence  and  fraud  in  the  arrangements  and 
management  between  the  parties  under  it.  That  is  for  the  con- 
sideration of  tlie  jury,  under  all  the  circumstances.  As  to  the 
concealment,  there  is  positive  testimony,  that  the  assignment  was 
publicly  known  at  Bristol,  for  at  least  two  years  before  the  fail- 
ure of  the  mortgagors,  and  yet  that  their  credit  was  not  affected 
by  it  there,  either  in  commerce  generally,  or  in  discounts  at  the 
banks.     There  b  also  evidence  of  its  having  been  known  for  a 
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long  time  before  the  failure  at  J^ew  York  and  at  Boston.  The 
endorsements  on  the  policies  at  Boston  demonstrate  the  exist- 
ence of  such  knowledge,  from  the  times  they  were  respectively 
made,  to  the  extent  of  the  interest  thereby  assigned.  Yet  it  is 
in  proof,  and  not  denied,  that  Oeorge  D^Wolf  continued  to  have 
large  credits  afterwards  at  the  Boston  banks* 

I  agree  to  the  doctrine  asserted  at  the  bar,  that  if  there  has 
here  been  a  fraudulent  concealment  of  the  assignment,  or  gross 
negligence,  such  as  establishes  an  original  fraudulent  design,  the 
assignment  is  void  in  ioto.  It  is  void  ab  initio^  in  respect  to  cred- 
itors injured  by  the  fraud,  as  to  all  the  property  included  in  it, 
whether  there  has  been  any  concealment  of  the  title  to  the  twen- 
ty-three cases  of  silks  or  not,  and  whether,  as  to  them,  there  has 
been  due  diligence  in  taking  possession  or  not.  But  if  the  as- 
signment was  bofut  JidCf  mere  negligence  as  to  one  particular 
shipment  in  taking  possession,  would  not  take  away  the  title  to 
other  shipments,  as  to  which  there  was  due  diligence.  The 
question  reduces  itself,  then,  to  a  question  of  good  faith,  valuable 
consideration,  and  reasonable  diligence. 

Then,  again,  it  it  said,  that  if  IT  Wolf  and  Smith  failed  to 
make  the  payments  stipulated  in  the  assignment,  at  the  times 
therein  stated,  there  was  a  breach  of  the  condition,  and  the  as- 
signment became  an  absolute  conveyance,  exactly  as  if  it  had 
been  originally  without  any  such  condition,  so  that  possession 
must  be  taken  subsequently  in  the  same  manner,  as  is  by  law  re- 
quired under  absolute  conveyances.  What  would  be  the  effect 
of  such  a  breach  of  the  condition,  whether  it  would  wholly  de- 
feat any  right  or  title  of  redemption  of  the  assignors,  or  whether 
they  would  still  be  deemed,  at  least  in  a  Court  of  Equity,  to  pos- 
sess an  interest  in  the  proceeds  beyond  what  would  be  necessary 
to  pay  the  debts  due  for  advances,  need  not  be  discussed  in  the 
present  case.  We.  may  here  confine  ourselves  to  the  objects 
and  intentions  of  the  parties,  as  disclosed  in  the  assignment  itself. 
If  the  possession  has  gone  accordingly,  and  the  shipments  have 
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been  left  under  the  control  of  the  assignors  no  longer  than  those 
objects  and  intentions  required,  and  the  whole  transactions  have 
been  bond  fide^  there  is  no  principle  of  law,  which  precludes  the 
pbintiflfs  right  of  recovery* 

Then,  again,  it  is  said,  that  the  assignment  of  the  policies  was 
not  made  at  the  time  provided  for  by  the  assignment.  So  far  as 
this  is  true^  it  is  for  the  consideration  of  the  jury ;  they  have 
beard  the  reasons  for  the  delay,  and  will  form  their  own  conclt]- 
mns  as  to  the  efiect  of  this  circumstance  upon  the  point  of /raud. 

Another  circumstance,  relied  on  as  presumptive  of  iraud,  is, 
that  DO  notice  of  the  assignment  was  given  to  the  masters  of  the 
ships*  In  respect  to  those  on  the  northwest  coast,  or  in  the  Pacific 
ocean,  it  is  not  shown,  that  it  was  either  practicable  or  important. 
In  respect  to  the  ship  Odaviaj  as  she  was  then  in  the  port  of 
Aetcr  Yorki  it  was  certainly  practicable.  But  if  the  whole  man- 
agement of  the  voyages  was,  by  the  express  agreement  of  the 
parties,  to  remain  under  the  control  of  the  assignors,  until  the  le* 
turn  of  the  ships,  such  notice  could  not  have  varied  the  case, 
unless  so  far  as  the  want  of  such  notice  is  presumptive  of  fraud. 

Other  circumstances  have  been  relied  upon  for  the  same  par- 
pose*  Such  as  the  control  oi  George  If  Wolf  dxxA  SmUh  <3^%t 
all  the  vessels  and  cargoes  during  their  voyages ;  the  consign- 
ment of  tlie  return  cargoes  to  them ;  their  entry  of  them  at  the 
custom-houses ;  the  circumstances  connected  with  die  sale  of  the 
ship  Octavia  after  her  return ;  the  arbitration  and  award  with  the 
master  of  the  ^ill  respecting  his  adventure.  So  far  as  these 
are  presumptive  of  fraud,  they  are  fairly  before  the  jury,  with 
all  the  explanations  which  belong  to  them.  [The  Judge  here 
recapitulated  the  evidence  on  these  points,  and  left  it  to  the 

Another  olijection  to  the  plamtifTs  right  of  recovery,  in  this 
action,  is,  that  Cape.  Meek  was  a  joint  owner  with  the  plaintiff 
in  the  twenty-^tbree  cases  of  silks ;  and  in  an  action  of  replevin 
no  recovery  can  be  had  by  one  part-owner,  without  joining  aH 
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the  other  part-owners  as  plaintifis  in  the  suit.  The  doctrine  i& 
undoubtedly  true,  diat  where  a  personal  chattel  is  owned  by 
several  persons^  all  ought  to  join  in  a  writ  of  replevin  for  it ;  and 
one  part-owner  has  no  right  to  bring  such  suit  severally  for  his 
own'  share.  If  he  does,  and  the  objection  is  taken  by  way  of 
plea  in  absUement,  the  writ  will  abate.  And  if  he  sues  for  a 
moiety  only  in  his  writ,  the  Court  will  ex  officio  abate  it.  But 
I  aoi  clearly  of  opinion,  that  where  the  action  is  brought  for  the 
whole  chattel,  the  exception  is  pleadable  in  abatement  only,  and 
is  not  a  plea  to  the  merits ;  and  that  pleading  over  to  the  merits  is 
a  waiver  of  it.  In  this  case,  my  judgment  would  be,  that  the 
exception,  if  it  were  well  founded,  comes  too  late;  it  is  not 
proper  evidence  under  either  of  the  pleas  filed  by  the  defendant. 
The  defendant  has  no  right  to  retain  the  property,  unless  it  be- 
bnged  to  George  jyWolf;  and  it  is  of  consequence  to  him,  if 
the  plaintiiT  is  part-owner  only,  for  as  against  evety  one  but  the 
other  part-owner,  or  some  person  claiming  his  title,  he  has  a 
right  to  the  possession  of  the  whole.  A  fortiori  he  has  against 
a  wrong-doer.  Nor  do  I  think  that  the  cases  cited  from  the 
Mtutaduuetts  Reports  contradict  this  doctrine.^  And  if  there  be 
any  contradiction  in  diem  1  should  incline  to  follow  the  earlier 
authorities  as  standing  on  the  better  legal  reasoning.  Still,  though 
this  is  my  opinion,  I  shall  desire  the  jury  to  find  this  fact  spe* 
cialiy,  and  a  special  verdict  for  the  plaintiff  upon  it,  if  Capt 
Meek  is  a  part-owner,  enabling  the  Coiurt,  however,  to  enter  a 
general  verdict  for  the  plaintiff,  if  it  shall  be  of  opinion,  that  this 
exception  cannot  now  prevail,  and  if  the  jury  are  in  all  other  re- 
spects satisfied,  that  the  plaintiff  is  entided  to  recover.  [The 
Judge  then  summed  up  the  facts  as  to  the  supposed  joint  owner- 
ship.] 

The  last  objection,  which  it  is  necessary  to  notice,  is  that  found- 
ed on  the  proviso  contained  in  the  62d  section  of  the  revenue 

5  Set  HaH  vs.  FUsgeraid,  2  Mcuts,  R.  SOd,— Portland  Bank  vs.  Stuhhs^ 
6  Mass.  R.  4aSl'-' Gardner  vs.  Dutch.  9  Mass.  R.  A27.---Page  vs.  fVetks. 
13  JUass.  R  199.'-'Ladd  vs.  BiUings,  15  J^ass.  R.  15. 


540  MASSACHUSETTS. 

D*Wolf  vs.  Harris. 

collection  of  1799,  ch.  128.  That  proviso  declares,  "  And  to 
prevent  frauds  arising  from  collusive  transfers,  it  is  hereby  de- 
clared, that  all  goods,  wares,  and  merchandise,  imported  into  the 
United  States^  shall,  for  the  purposes  of  this  act,  be  deemed  and 
held  to  be  the  property  of  the  persons  to  whom  the  said  goods, 
be.  may  be  consigned,  any  sale,  transfer,  or  assignment,  prior  to 
the  entry  and  payment,  or  securing  payment,  of  the  duties  on 
the  said  goods,  &c.  and  the  payment  of  all  bonds  then  due  and 
unsatisfied,  by  the  said  consignee,  to  the  contrary  notwithstand- 
ing." Upon  a  careful  consideration  of  the  whole  section,  my 
opinion  is,  that  this  clause  has  no  reference  whatsoever  to  the 
general  question  of  property  between  vendor  and  vendee,  and 
meant  not  to  meddle  with  it.  The  sole  object  was  the  secu- 
rity of  the  duties  to  the  government.  A  credit  is  allowed  upon 
such  duties  to  all  importers,  who  have  not  any  duty  bonds  due 
and  unpaid  at  the  time  of  the  importation.  Of  persons  in  this 
predicament,  payment  of  the  duties  is  immediately  demandaUe. 
The  object  of  the  proviso  was,  to  prevent  collusive  transfers  to 
obtain  this  credit,  and  evade  this  salutary  restriction.  The  pro- 
viso was  therefore  intended  to  make  the  consignee,  at  all  times, 
liable,  as  the  importer  and  owner,  so  far  as  the  duties  were  con- 
cerned, or,  in  the  language  of  the  proviso,  "for  the  purposes  of 
this  act."  Subject  to  this  exception,  the  bond  fide  owner  of  the 
goods  is  entitled  to  vindicate  his  tide  to  the  same,  as  his  lawful 
property,  whoever  the  consignee  may  be. 

These  are  the  most  material  considerations  for  the  jury,  upon 
the  arguments  made  by  the  parties,  and  they  will  govern  them- 
selves accordingly. 

General  verdict  for  the  pkdniiffi 
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Joshua  Orne,  appellant, 

vs. 

Jacob  Townsend,  appellee  and  libellant. 

In  a  libel  for  wages,  the  allegations  of  the  hiring,  voyage,  ^rc.  should  be  drawn 
accurately  and  with  reasonable  certainty,  otherwise  it  may  be  excepted  to. 

The  most  correct  course  is,  to  state  the  facts,  4rc.  in  distinct  articles,  which  is  the 
usual  course  in  admiralty  proceedings. 

No  facts  of  misbehaviour,  or  other  cause  of  forfeiture  of  wages,  are  admissible  at  the 
bearipg,  unless  the  answer  distinctly  propounds  them,  and  puts  them  in  issue. 

If  the  log  boolL  states  a  desertion,  it  may  be  repelled  by  proof  of  the  falsity  of  the 
entry,  or  its  being  made  by  mistake i 

Habitual  drunkenness,  if  it  goes  to  establish  general  incapacity  to  pcrfimn  duty,  is  a 
ground  of  forfeiture  of  wages ;  otherwise  it  goes  only  to  diminish  compensation 
for  the  voyage. 

But  no  fact  of  this  nature  is  examinable  at  the  hearing,  unless  averred  and  put  in 
issue  by  the  owner. 

Where  misconduct  is  relied  on  to  defeat  the  claim  of  wages,  it  should  be  stated  with 
reasonable  certainty  as  to  time,  place,  circumstances,  and  degree. 

A  refusal  to  do  duty,  at  a  moment  of  high  excitement  from  punishment  inflicted  on 
the  party,  if  not  followed  by  obstinate  perseverance,  is  not  a  forfeiture  of  wages. 

The  mate  is  eptitled  to  command  in  the  absence  of  the  master,  and  if  a  seaman  be 
wrongfully  dismissed  by  liim,  the  owners  are  liable  therefor,  as  the  act  of  their 
agent 

Under  what  circumstances  a  dismissal  of  a  seaman  from  duty  may  be  justifiable* 

Where  an  ^nurican  seaman  is  discharged  by  the  master  in  a  foreign  port,  he  may 
recover,  in  a  libel  for  wages,  the  three  months*  advance,  authorized  by  the  act  of 
Congress  of  1803,  ch.  62,  if  the  same  be  not  paid  to  the  consul  abroad,  to  be  dis- 
tributed according  to  the  acL 

The  onusprobandi  is  on  the  master  to  show,  that  the  advance  was  paid. 

It  is  no  objection  to  the  recovery  of  the  three  months*  advance,  that  the  name  of  the 
seaman  is  omitted  as  an  American  citizen,  in  the  list  of  the  crew,  certified  from 
the  collector's  office,  under  the  act  of  1796,  eh,  36,  {  4,  if  he  is  named  as  an  Ameri- 
can citizen  on  the  master's  list  of  the  crew. 

This  was  an  appeal  from  the  sentence  of  the  District  Court,  in  a 
case  for  mariners'  wages.  The  suit  was  brought  by  a  libel  in 
personam  against  the  appellant,  who  was  master  of  the  ship. 
The  allegations  of  the  libel  state,  that  the  libellant,  on  or  about 
the  first  day  of  February  last,  shipped  on  board  the  ship  ^ro- 
naut,  then  lying  at  Boston^  as  steward,  on  a  voyage  from  thence 
to  the  West  Indies^  and  thence  to  Europe,  and  thence  back 
again  to  Boston,  at  the  rate  of  thirteen  dollars  wages  per  month ; 
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that  he  sailed  on  the  voyage ;  that  the  ship  first  went  to  Bar 
vana,  and  from  thence  to  MatanzcUj  and  finom  thence  to  Hamr 
burgt  where  about  the  28th  of  June  last  he  was  discharged,  and 
turned  on  shore,  widiout  his  wages  being  paid,  or  the  three 
months'  advance  wages,  required  by  law,  being  paid  to  the 
American  consul  at  that  port ;  that  he  was  sent  home  bj  die 
consul  in  another  ship ;  and  that  the  JEronaut  has  ance  returned 
home.  The  grievance  alleged  is,  that  the  master  still  refuses 
to  pay  the  wages  and  advance.  And  to  obtain  these  is  the  ob- 
ject of  the  suit. 

The  case  was  argued  by  Dunlcp  for  the  libellent,  and  One 
and  Jarvis  for  the  respondeat. 

Story  J.  After  stating  the  facts.  The  description  of  die 
voyage,  in  the  shipping  paper,  differs  in  terms,  though  not  in 
substance,  from  that  in  the  libel.  But  there  is  no  dispute  be- 
tween the  parties,  that  the  actual  voyage  was  performed  in  the 
manner  stated  in  the  libel,  and  that  die  rate  of  wages,  and  time  of 
shipment,  are  truly  stated. 

The  defence  turns  upon  other  considerations,  to  which  I  shall 
immediately  advert.  I  wish,  however,  to  state  a  few  words  on 
the  proper  form  of  the  libel  and  answer,  in  cases  of  this  nature, 
since  they  are  often  drawn  with  too  litde  precision  and  accuracy 
to  put  the  points  neatly,  or  clearly,  before  the  Court.  The  true 
course,  even  in  the  case  of  a  summary  petition,  like  the  present, 
^nd  a  fortiori  in  formal -proceedings,  is  to  allege  the  material 
facts  in  distinct  articles  in  the  libel,  with  as  much  exactness  and 
attention  to  times  and  circumstances,  as  in  a  formal  declaration  at 
law.  If  the  state  of  the  evidence  should  require,  in  a  later  stage 
of  the  proceedings,  some  amendments  to  avoid  a  variance,  leave 
may  generally  be  obtained,  upon  a  timely  application,  to  reform 
the  libel  accordingly.  The  answer  should,  in  like  manner,  dis- 
tincdy  admit,  or  deny,  facts  stated  in  the  different  articles ;  for  it 
is  otherwise  open  to  exceptions  for  incompleteness  or  inaccura- 
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cy ;  and  if  it  rely  upon  any  new  matter  by  way  of  defence,  that 
matter  should  be  stated  with  clearness  and  certainty,  so  that  the 
points  at  issue  between  the  parties  may  be  immediately  seen. 
Now,  both  the  libel  and  answer,  in  this  case,  are  open  to  obser- 
vation from  their  deficiency  in  some  of  these  particulars*    I  im- 
pute not  the  slightest  blame  to  the  learned  counsel  engaged  in 
this  cause,  for  these  irregularities  ;  because  I  am  sensible  They 
find  an  ample  apology  in  the  practice,  which  has  so  long  prevaU- 
ed  in  this  district  as  almost  to  give  them  a  sanction,  and  which 
the  comity  of  the  bar,  and  the  general  indulgence  of  the  Court, 
has  hitherto  not  made  it  very  important  to  bring  back  to  the  true 
principles  of  admiralty  pleadings.     But  the  learned  counsel,  from 
their  own  experience,  must  be  as  sensible  as  the  Court,  of  the 
advantages  of  a  sUrict  and  accurate  practice  ;  and  I  trust  it  is  not 
too  much  to  ask  tlieir  future  assistance,  to  aid  the  Court  in  over- 
coming the  present  inconveniences.     I  might  illustrate  these  re-^ 
marks  by  adverting  to  the  fact,  that  the  answer  puts  in  issue 
the  citizenship  of  the  libellant,  though  it  is  no  where  asserted  in 
the  libel,  and  is  certainly  material  to  establish  the  right  to  the 
three  months'  advance  wages,  which  are  payable  by  law  to  the 
consul  upon  a  discharge  of  seamen  in  a  foreign  port.     On  the 
other  hand,  the  answer  does  not  either  admit  or  deny  the  time 
of  shipment,  the  rate  of  wages,  the  performance  of  the  voyage, 
or  the  return  of  the  ship  home,  as  alleged  in  the  libel.     It  seems 
to  rely  upon  the  desertion  of  the  libellant  at  Hamburg,  as  a  de- 
fence ;  and  yet  the  fact  is  not  direcdy,  or  even  by  necessary 
implication,  averred ;  and  if  relied  on,  it  ought  to  have  been  set 
forth  with  all  due  form  of  time,  and  place,  and  circumstances. 
It  further  sets  up  disobedience  of  orders,  and  refusal  to  do  duty, 
as  a  defence ;  and  yet  neither  of  these  facts  is  stated  except  in  a 
very  general  form,  without  any  accompanyments  of  time,  or 
place,  or  occasion.    Yet  these,  if  not  of  the  essense  of  the  alle- 
gations, are  of  great  importance,  by  enabling  the  parties  to  point 
their  evidence,  and  the  Court  to  weigh  the  extent  of  the  offence, 
and  the  sufficiency  of  the  proofs. 
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The  defeoce,  so  far  as  the  answer  relies  upon  the  fact  of  de- 
sertion, has  been  abandoned  at  the  argument,  and  with  great  pro- 
priety. It  is  not  so  stated  in  the  pleadings,  as  to  be  made  avail- 
able in  point  of  law ;  and  if  it  were  otherwise,  it  is  not  establish- 
ed in  evidence.  It  is  true,  that  the  mate,  on  the  11th  of  June, 
made  an  entry  in  the  log  book,  that  the  steward  had  deserted. 
But  if  this  entry  were,  in  any  just  sense,  true  at  the  time  it  was 
made,  of  which  some  doubts  might,  upon  the  evidence,  occur  to 
any  mind  of  ordinary  candour ;  still  it  is  perfectly  clear,  that 
there  was  in  fact  no  desertion ;  but  a  compulsive  absence  from  the 
slup,  occasioned  by  an  arrest  of  the  local  police,  winked  at,  even 
if  it  was  not  procured,  by  the  instigation  of  that  officer.  The 
master  indeed  incurred  no  blame,  for  he  was  absent  from  the 
ship  at  the  period,  and  seems  not  to  have  been  put  in  possession 
of  the  proper  information.  But  it  was  certainly  the  duty  of  the 
mate  to  have  corrected  lus  original  entry,  from  his  subsequent 
knowledge  of  the  actual  cause  of  the  steward's  absence,  and  not 
to  have  left  the  most  ofiensive  construction  to  be  put  upon  it, 
even  to  the  extent  of  a  forfeiture  of  all  the  previously  earned 
wages.  The  omission  so  to  do,  if  it  does  not  argue  some  disin- 
genuousness,  is  matter  of  just  reproof,  as  a  gross  omission  of 
duty. 

Another  ground  of  defence,  relied  on  at  the  argument,  is  the 
imputation  of  habitual  drunkenness.  This  is  a  vice,  which  can 
never  receive  countenance  from  any  maritime  Court,  and  is  of 
such  rankness  and  injurious  tendency,  both  as  to  discipline  and 
service  on  ship  board,  that  it  usually  caDs  for  the  animadversion 
of  the  Court,  and  not  unfrequently  is  followed  by  punishment  in 
the  shape  of  diminished  compensation  and  wages.  Where  it  is 
habitual  and  gross,  it  may  indeed  be  visited  with  a  total  forfeiture 
of  wages ;  but  where  it  is  only  occasional,  or  leaves  much  meri- 
torious service  behind,  it  is  thought  quite  sufficient  to  recover, 
in  damages,  the  amount  of  the  actual  or  presumed  loss,  resulting 
from  such  a  violation  of  the  mariner's  contract,  and  imperfect 
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performaDce  of  duty.  The  maritime  law  is^  in  this^  as  in  many 
other  cases,  founded  on  an  indulgent  consideration  of  human 
temptations  and  infirmities.  It  is  not  insensible  to  tlie  perils  and 
the  hardships,  the  fatigues  and  the  excitements,  incident  to  the 
sea  service ;  and  it  allows  much  for  tlie  habitual  thouglldessnc^ss, 
irregularity,  and  impetuosity,  which,  with  much  gallantry  and  hu- 
manity, is  mixed  up  in  the  character  of  seamen.  It  deals  out  its 
forfeitures,  therefore,  with  a  sparing  hand,  and  aims  to  arrive  at 
just  and  equitable  results,  not  by  enforcing  rigid  and  harsh  rules, 
but  by  moderating  compensation  as  well  as  punishment,  so  as  to 
apportion  each  to  the  nature  and  extent  of  the  offence. 

It  has  been  truly  said,  that  drunkenness,  however  reprehen- 
sible in  a  common  mariner,  is  far  more  unjustifiable  in  a  steward, 
who  is  placed  in  an  office  of  considerable  confidence  and  re- 
sponsibility. The  Court  ought  to  watch  his  case  with  a  more 
scrupulous  caution,  than  in  ordinary  cases.  But  there  must  be  in 
bis  case,  as  well  as  in  that  of  others,  some  allowance  made  for  oc- 
casional impropriety ;  and  the  temptation  to  undue  indulgence  is 
felt  much  more,  as  an  apology,  in  port,  than  at  sea.  The  evidence, 
from  the  log  book,  exhibits  but  few  instances  of  this  sort,  by  the 
libellant,  while  at  sea.  Those  which  occurred  were  principally  in 
port.  But  it  cannot  be  disguised,  that  the  evidence  aliunde  lays 
a  pretty  strong  foundation  for  the  belief,  that  in  him  it  was  an 
habitual  and  debasing  propensity,  though  not  to  the  extent  of  dis- 
abling him  from  his  general  duty  on  board.  Under  these  cir- 
cumstances it  might  have  operated  to  diminish  his  compensation, 
if  it  had  been  put  in  issue  by  the  answer.  But  not  being  re- 
lied on  there,  it  is,  in  a  legal  sense,  withdrawn  fi-om  the  con- 
sideration of  the  Court.  And  for  the  same  reason,  the  charge 
of  embezzlement  of  the  ship's  small  stores,  may  be  passed  over 
without  further  observation. 

Another  ground  of  defence,  asserted  in  the  answer,  is,  ^<  that 
the  said  Toumsend  [the  steward]  was  guilty  of  great  miscon- 
duct, unfaithfulness,  and  disobedience,  and  that,  a  long  time  be- 
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fore  hb  thus  leaving  the  ship,  he  refused  absolutely  and  alto- 
gether to  perform  any  duty,  and  thereby  compelled  th»  respon* 
dent  to  procure  another  steward  in  said  TcwmenJCs  place,  and  to 
order  him  forward  to  the  forecasde."  This  is  the  whole  charge, 
conceived  in  very  general  terms,  and,  with  a  single  exception, 
pointing  to  no  particulars.  Such  as  it  is,  however,  it  is  of  a 
grave  cast,  and  ought  to  be  established  in  proof,  before  it  can  be 
successfully  urged  as  a  ground  of  judgment.  Now,  the  proo6 
do  not  present  any  such  general  and  sweeping  defaults^  evea 
supposing,  that  any  allegation,  in  such  general  terms,  could  be 
deemed  to  put  the  matter  in  issue.  The  whole  stress  of  the  evi- 
dence goes  to  a  denial  of  duty  on  a  single  occasion ;  and  we 
shall  presently  see,  how  far  the  circumstances  justify  such  as 
inflamed  statement. 

The  facts  are,  that,  on  the  lith  of  June  (the  day  already  al» 
luded  to),  the  master  was  on  shore,  and  the  mate,  being  left  in 
the  sole  command,  undertook  to  flog  the  steward,  with  very  ooii« 
siderable  seventy,  on  account  of  his  being,  at  that  time,  negligent 
of  his  duty  and  intoxicated.  In  this  state  of  things,  the  mate 
ordered  him  to  go  immediately  to  his  duty,  which  the  steward, 
then  smarting  under  his  recent  -flaggellatioo,  and  the  stupifyiog 
effects  of  liquor,  refused,  in  the  presence  of  the  crew,  alleging 
the  fact  of  punishment,  as  his  excuse.  The  mate,  nothing  loath, 
caused  him  to  be  put  immediately  in  irons,  by  way  of  increased 
punishment,  and  directed  his  clothes  to  be  transferred  from  the 
cabin  to  the  forecastle,  assuming  in  this  way  the  right  to  disphoe 
him.  He  was  afterwards  seen  in  the  long  boat,  and  was  taken 
away  by  the  police  boat  in  the  manner  already  adverted  to,  and 
detained  three  days.  At  the  end  of  that  time  he  returned  on 
board  again  by  order  of  the  American  consul.  When  the  cnaster 
came  on  board,  the  mate  stated  (as  he  deposes)  the  foots  to 
him,  and  the  master  then  said,  the  steward  might  remain  on 
board,  as  he  had  been  sent  by  the  consul ;  but  he  should  do  no 
further  duty  on  board,  and  should  be  separated  firom  the  rest  of 
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the  crew.  Under  this  order  he  remained  on  board  for  ten  days 
without  doing  any  duty,  never  having  been  required  so  to  do. 
At  the  end  of  this  period,  and  while  the  master  was  on  shore, 
the  steward  obtained  the  leave  of  the  mate  to  go  on  shore,  and 
to  leave  no  doubt,  as  to  the  mate's  intentions,  he  was  permitted 
to  take  his  clothes,  the  mate  delivered  up  to  him  his  protection, 
and  gave  iiim  the  sum  of  three  dollars.  The  brig  sailed  on  her 
homeward  voyage  the  next  day,  and  no  attempt  was  made  by 
the  steward  to  return  on  board,  and  the  master  made  no  in- 
quiries for  him  on  shore,  there  having  been  another  steward  en- 
gaged for  tiie  voyage  in  his  stead. 

Such  is  a  brief  outline  of  the  material  facts ;  and  it  is  scarcely 
necessary  to  say,  that  it  does  not  come  up  to  the  strong  aver- 
ments of  the  answer.  The  denial  of  duty,  on  the  occasion  al- 
luded to,  was  under  the  pains  of  severe  chasdsement,  and  was 
followed  up  by  more  decisive  punishment.  To  say  the  least  of 
it,  the  steward  returned  on  board  for  duty,  as  soon  as  be  reason- 
ably might,  and  bis  subsequent  non-performance  of  duty  was 
dispensed  with  in  the  roost  absolute  manner.  His  repentance 
was  signified  by  his  return,  and  it  was  the  duty  of  the  master, 
under  such  circumstances,  either  to  have  received  him  on  board 
to  perform  such  duty  as  he  might,  or  to  have  procured  a  dis- 
charge of  him,  under  the  sanction  of  the  Jimerican  consul. 
Neither  course  was  adopted,  and  the  master  must  now  bear  the 
legal  consequences,  arising  from  his  listening,  with  too  much 
confidence,  to  the  suggestions  of  the  mate.  It  is  certainly  not 
just  to  expect  the  Court  to  inflict  another  punishment  by  a  for- 
feiture of  wages,  for  an  offence  akeady  sufficiently  punbbed  by 
personal  chastisement,  following  the  very  corpus  delicti. 

Then,  it  is  said,  tliat,  here,  there  was  no  discharge  of  the 
steward,  by  the  master.  And  the  answer  "  denies,  that  he  was 
ever  discharged  from  said  ship  by  this  respondent,  or  by  his  or- 
ders or  authority ;  but  avers,  that  if  he  was  discharged  by  any 
one,  that  it  was  against  this  respondent's  express  directions  and  or- 
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ders."  Now,  assuming  the  fact  to  be  so,  it  is  difficult  to  see, 
how  if  can  change  the  legal  posture  of  !he  case.  In  the  absence 
of  the  master,  the  mate  is  entrusted  with  the  care  of  the  ship, 
and  the  government  and  management  of  the  crew.  His  acts, 
during  this  pertod,  are  considered  as  constructively  the  acts  of  the 
master  pro  hac  rtcc.  It  may  be  very  rash  for  him  to  exercise 
such  an  authority  as  a  discharge  of  a  refractory,  or  drunken  sea- 
man, and  he  may  incur  responsibleness,  as  well  to  his  owners, 
as  to  tlie  public,  for  such  conduct.  But  I  am  not  prepared  to 
say,  that  he  is  absolutely  incompetent  to  such  a  function.  And 
cases  may  be  put,  such  as  cases  of  a  mutiny,  in  which  a  strong 
necessity  might  arise  for  a  peremptory  exercise  of  such  an  au- 
tljority.  At  all  events,  it  is  a  sufficient  excuse  for  the  seaman, 
that  he  is  so  discharged,  until  a  demand  is  made  for  his  return 
on  board,  which  cannot  be  pretended  in  this  case.  But  there  is 
not  the  slightest  proof,  that  the  master  ever  disapproved  of  the 
act  of  the  mate.  He  did  in  effect  discharge  him  from  all  duty, 
as  steward,  on  board,  during  the  ten  days,  and  manifestly  deem- 
ed him  no  longer  one  of  the  crew,  but  a  mere  disabled  seaman, 
to  be  returned  home  under  the  authority  of  the  consul,  pursuant 
to  the  laws  for  the  relief  of  distressed  and  destitute  seamen  in 
foreign  countries.^  Under  such  circumstances,  it  is  difficult  to 
say,  that  the  steward  was  not,  in  a  legal  view,  discharged  by  the 
master  himself,  at  least  so  far  as  he  was  competent  to  do  it  with- 
out the  consent  of  the  former,  and  also  of  the  consul.  It  ap- 
pears to  the  Court,  therefore,  that  the  discharge,  such  as  it  was, 
was  sufficient  to  entitle  the  steward  to  his  wages,  and  that  his 
leaving  the  brig  was  not  unjustifiable,  or  a  cause  of  forfeiture. 

Then,  how  stands  the  case  as  to  the  advance  wages,  conse- 
quent upon  such  a  voluntary  discharge.  I  need  not  say,  that 
the  law  expects  every  Court  to  guard,  with  a  vigilant  eye,  any 
attempt  to  evade  the  salutary  provisions  for  the  protection  of 

1  ^d  of  1808,  ch.  62,  $  4. 
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American  seamen  from  knproper  discharges  io  foreign  ports.  A 
recent  statute  has  punished,  criminaUy,  the  malicious  forcing  of  a 
seaman  on  shore  in  a  foreign  port.^  The  act  of  1803,  ch,  62, 
^  3,  provides,  that.  ^'  \vhen  a  seaman  or  mariner,  a  citizen  of  the 
United  Sta^esy  shall,  with  his  own  consent^  be  discharged  in  a 
foreign  country,  it  shall  be  the  duty  of  the  master,  &c.  to  pro- 

m 

duce  to  the  consul,  &c.  the  list  of  the  ship's  company,  certified 
as  aforesaid  (i.  e.  by  the  collector),  and  to  pay  to  such  consul, 
be.  for  every  seaman  or  mariner  so  discharged,  being  designated 
on  such  list  as  a  citizen  of  the  United  States^  three  months'  pay 
over  and  above  the  wages,  which  ntay  then  be  due  to  such  sea- 
man or  mariner,  two  thirds  tliereof  to  be  paid  by  such  consul.  Sec. 
to  each  seaman  or  mariner  so  discharged,  upon  his  engagement  on 
board  of  any  vessel  to  return  to  the  United  States,  and  the  other 
remaining  third  to  be  retained  for  the  purpose  of  creating  a  fund 
for  the  payment  of  the  passages  of  seamen  or  mariners,  citizens  of 
the  United  States,  who  may  be  desirous  of  returning  to  the  United 
States,  and  for  the  maintenance  of  American  seamen,  who  may 
be  destitute,  and  may  be  in  such  foreign  port."  This  Court  has 
repeatedly  held,  that  if  the  three  months'  pay  be  not  given  to 
the  consul,  according  to  this  provision,  it  is  recoverable  by  the 
seaman  in  his  libel,  if  he  is  brought  within  the  purview  of  the 
act,  two  thirds  for  his  own  use,  and  the  remaining  third  to  be 
retained  by  the  Court  for  the  use  of  the  United  States,  and  paid 
over  accordingly.  The  act  having  given  the  sum  as  wages,  it 
is  rccovernble  as  such ;  and  thus  a  great  source  of  vexatious 
evasion  of  duty  is  dried  up. 

Now,  what  are  the  objections  to  the  recovery  in  the  present 
case  f  First,  it  is  said,  here  was  no  discharge.  But  that  has 
been  already  sufficiently  answered ;  and  the  discbarge  must  be 
deemed  to  be  by  the  consent  of  the  steward.  There  is  no  pre- 
tence to  say,  that  the  advance  wages  were  paid  to  the  consul.   His 

3  Jict  0/1825,  ch.  [276]  §  10.-^IngersoU.  Dig.  511  (edit  1825.) 
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certificate,  given  to  the  steward  upon  his  return  home  in  anotber 
ship,  states  the  contrary ;  and  if  it  were  otherwise,  the  anus  pro-' 
bandi  lies  on  the  master.     Then  it  is  said,  that  the  steward  b  not 
certified  by  the  collector  to  be  an  American  seaman,  upon  the 
custom-house  documents.    All  that  the  act  of  1803,  th.  62,  re- 
quires, is,  ^<  that  the  master  shall  deliver  to  the  coOector  a  list, 
containing  the  names,  places  of  birth  and  residence,  and  descrip- 
tion of  the  persons  who  compose  his  ship's  company,  to  which 
list  the  oath  or  affirmation  of  the  captain  shall  be  annexed,  that  the 
said  list  contains  the  names  of  bis  crew,  together  with  the  places 
of  their  birth  and  residence,  as  far  as  he  can  ascertain  them,  and 
the  collector  shall  deliver  him  a  ceitified  copy  thereof."    This 
is  the  list,  to  which  the  third  section  of  the  act,  already  recited, 
refers ;   and  upon  the  list  of  the  crew  of  the  ^EronatUy  sworo  to 
by  the  master,  and  certified  by  the  collector,  for  this  voyage,  the 
steward's  name  is  borne  as  a  citizen  of  the  United  States^  bom  at 
JSTew  York,  and  resident  at  Boston.    It  stands,  then,  within  the 
strictest  text  of  the  act.     The  objection  has  its  origin  in  another 
and  distinct  certificate  on  the  back  of  the  list,  in  which  the  cot 
lector  certifies,  that  certain  of  the  crew,  naming  them  (but  omit- 
ting the  steward's  name),  have  produced  proof,  that  they  are  citi- 
zens of  the  United  States,    But  this  certificate  is  for  another 
purpose,  and  is  in  confortnity  with  the  act  of  1796,  cA.  36,  $  4; 
for  the  relief  and  protection  of  American  seamen,  which  author- 
izes the  collectors  to  grant  certificates  of  citizenship  upon  due 
proofs  before  them.    There  are  other  acts,  and  particularly  the 
act  of  1813,  cA.  40  [184],  which  requires  the  approval  of  the  col- 
lector of  the  list  of  the  crew,  and  the  act  of  1 8 1 7,  cA.  28  [204], 
which,  for  certain  purposes,  requires  two  thirds  and  three  fourths 
of  the  crews  of  ships  to  be  chizens  of  the  United  States.    It 
is  sufficient  to  say,  that  these  acts  have  not  changed  the  legal  con- 
struction of  the  terms  of  the  act  of  1783,  ch.  12,  but  are  only  cu- 
mulative for  other  purposes.     It  is  sufficient,  for  the  purposes  of 
that  act,  that  the  discharged  seaman  is  designated  on  the  list  as 
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an  American  citizen,  to  entitle  him  to  the  advance.  In  the  pre- 
sent case,  the  direct  testimony  of  witnesses  has  established  the 
truth  of  the  description  of  the  steward  in  the  list  of  the  crew. 
There  is  then  no  controversy,  that  he  is  really  entitled  to  the 
protection  of  the  act* 

Upon  the  whole,  my  judgment  is,  that  the  decree  of  the  Dis^ 
trict  Court  ought  to  be  affirmed,  and  it  is  affirmed  accordingly, 
with  costs. 
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ACTION. 

1.  Where  an  administrator  sues  as 
such,  and  he  is  a  citizen  of  the  same 
state  as  the  defendant,  the  Court  has 
no  jurisdiction,  although  the  intestate 
was  a  citizen  of  another  state.  An  ad' 
ministrator  is,  in  such  case,  the  real 
and  not  a  nominal  party.  Dodge,  Ex'r, 
▼s.  Perkins.  485 

2.  An  administratrix,  after  a  de- 
cree of  the  Probate  Court  ascertaining 
the  distributary  shares  of  the  intestate 
estate,  took  guardianship  of  one  of  the 
persons  entitled  to  a  share,  who  was  a 
minor ;  it  was  held,  that,  by  operation 
of  law,  die  held  the  amount  by  way  of 
retainer,  as  guardian  and  not  as  admin- 
istiatriz  ;  and  that  no  suit  lay  against 
her  sureties,  upon  the  adminbtration 
bond,  for  the  amount  due  her  ward. 
Taylor  vs.  Deblois.  181 

8.  A  patentee  of  an  invention  can- 
not maintain  a  suit,  after  he  has  made 
an  assignment,  for  any  violation  of  his 
patent;  but  the  suit  must  be  brought 
by  the  assignee. 

An  assignment  made  before  the  pa- 
tent is  obtained,  is  good,  and  binds  the 
right    Herbert  vs.  Jldam$,  15 

4.  The  United  States  may  sue  in  the 
District  Court  as  indorsees  of  a  promis- 
sory note  against  the  maker  thereof, 
although  the  maker  and  payee  were 
citizens  of  the  same  state,  the  restric- 
tion contained  in  the  11th  section  of 
the  judiciary  act  of  1789,  eh.  20,  not 
being  intended  to  apply  to  suits  hi  ought 
by  the  United  Slates,  or,  if  so  intend- 
ed, being  repealed  by  the  act  of  1815, 
eh,  258.  United  States  in  Error  vs. 
Qreene  et  al.  427 

5.  Replevin  will  not  lie  by  one  joint 
owner.  But  the  objection  can  onfv  be 
taken  by  a  plea  in  abatement,  where 
he  sues  for  me  whole.  If  he  sues  for 
a  moiety,  the  Court  will  abate  the 
writ  ex  oflfido.     If  Wolf  vs.  Harris, 
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6.  Where  the  real  parties  on  the 
record  are  not  citizens  of  different 
states,  the  Court  has  no  jurisdiction. 
Bodge  vs.  Parkins,  486 

7.  Although  no  suit  can  be  maintain- 
ed in  our  Courts  by  a*  foreign  executor 
and  administrator,  unless  he  has  taken 
out  administration  here  ;  yet  this  prin- 
ciple does  not  apply,  except  where  the 
partv  sues  in  right  of  the  deceased. 

Ii  he  sues  in  his  own  right,  although 
the  right  be  derived  under  a  foreign 
will,  no  administration  need  be  uken 
out  here,  if  it  does  not  affect  real  estate 
passed  b^  the  will  here.  TYeeothiek 
vs.  Jiusttn,  16 

8.  The  statute  of  limitations,  of  ac- 
tions against  executors  and  adminis- 
trators in  Massachusetts,  does  not  be- 
^  to  run  against  persons  who  have  a 
right  to  appeS  from  the  decree  grant- 
ing administration,  until  their  right  of 
appeal  is  lost,  or  the  decree  becomes 
absolute.     Trecothiek  vs.  Jiustin,     16 

9.  llie  assignor  of  a  chose  in  action 
is  not  in  equity  a  necessary  party, 
where  the  suit  is  by  the  assignee  and 
the  assignment  is  absolute.  Treeo- 
thick  vs.  Jliistin,  16 

10.  A  £aither  may  maintain  a  suit  in 
the  admiralty  for  a  tortious  abduction 
or  seduction  of  his  minor  son  on  a 
voyage  on  the  high  seas,  in  the  nature 
of  an  action  per  quod  servitium  amisit, 
for  it  is  a  continuing  tort.  Plummer 
vs.  Webb,  880 

11.  Where  the  declaration  contains 
due  averments  of  the  presentment  of  a 
bill  for  acceptance,  and  of  its  dishonour 
and  notice  to  the  drawer,  proof  of 
Uiese  averments  is  sufficient  to  main- 
tain the  suit,  although  there  are  subse- 
quent averments  in  the  declaration  of 
presentment  for  payment,  non-payment, 
and  notice  thereof,  which  averments 
are  not  proved. 

The  right  of  action  is  complete  by 
the  non-acceptance,  protest,  and  no- 
tice.    Wallace  vs.  Agry,  886 
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ADIONISTRATOR.  oa  each  bank  of  a  liver  la  endOed  to 

See  EzscuTOB.  and  Admiitiotra-  the  land,  covered  with  water  in  part,  c^ 

Ton.  his  bank,  to  the  middle  thread  of  the 

.  river. 

ADMIRALTY.  In  virtue  of  this  ownership  he  has  a 

1.  A  lather  may  mainfain  a  suit  in  right  to  the  use  of  the  water  flowing 

the  admiralty  for  a  tortious  abduction  over  it  in  its  natural  current,  without 

or  aeduction  of  his  minor  son  on  a  diminution  or  obstruction.    But  he  has 

voyage  on  the  high  seas,  in  the  nature  no  property  in  the  water  itself, 

of  an  action  per  quod  serviHwn  amisit.  Every  proprietor  may  use  the  water 

for  it  is  a  continuing  tort.    Phunmer  as  it  flows,  according  to  his  pleasure,  if 

vs.  Webb*                                      S80  the  use  be  not  to  the  prejudice  of  any 

S.  A  contract  of  a  special  nature  is  other  proprietor. 
not  cognizable  in  tiie  admiralty  merely  There  is  no  difierence,  whether  a 
because  the  consideration  of  the  con-  proprietor  be  above  or  below  another 
tract  is  maritime  service.  The  whole  in  the  river,  for  no  right  is  acquired  or 
contract  must,  in  its  essence,  be  mari-  lost  by  anv  such  circumstance.  No 
thne,  or  for  compensation  for  maritime  proprietor  has  a  right  to  throw  back- 
services.    Plummer  vs.  Webb,      880  water  on  a  proprietor  above,  or  to  di- 

8.  A  father  is  entitled  to  &e  services  vert  it  from  a  proprietor  below,  to  hit 

of  his  minor  children.     And  he  may  injury,    jyier  vs.  Wiikinton,       891 

sue  in  the  admiralty  for  wages  earned  3.  Of  the  nature  and  eflect  of  pre- 

by  such  children  by  maritime  services,  sumptions  arising  from  user  of  water, 

Phunmer  vs.  WeA.                      880  as  to  pre-eminent  or  prior  use,  in  case 

4.  In  general,  set-ofls  are  not  ad-  of  a  deficiency  to  supply  all  concerned, 

miasible  in  the  admiralty.     Shy^Men^  lyierys.  WiOdnson.                     897 

tor,                                                 84  4.  A  mill-owner,  as  such,  has  no 

riffht  to  ttie  water  of  a  river,  beyond 

ADVANCES.  what  has  been  legally  aj^ropriated  to 

Qudsre,  whether  a  wife,  making  ad-  his  mill  by  title  or  long  user, 

vances  out  of  her  separate  property  to  The  riparian  proprietors  have  a  tiHt 

her  husband  upon  an  hypothecation  of  to  aO  the  water  not  so  appropiialed. 

his  personal  estate,  may  not,  in  equity,  lyier  vs.  WUkkuon.    '                 897 
hold  the  same  as  against  his  creditors. 

Pieqitetrs,  Swan,                        448  ASSETS. 

See   Executor  and  AsMimsTB- 

ALIENAGE.  tor,  7. 

An  inquest  of  office  by  the  Attor^ 

ney  General,  for  lands  escheating  to  ASSIGNMENT, 

the  government  by  reason  of  alienage,  1.  Where  Ji  made  an  assignment  of 

is  evidence  of  title  in  all  cases ;  but  is  a  vessel  at  sea,  in  trust  to  8,  to  Indem- 

not  conclusive  evidence  against  any  nify  B  for  Indorsements,  and  also  to 

person,  who  was  not  tenant  at   the  pay  the  demands  od(  certain  other  cre£- 

time  of  the  inquest,  or  party  or  privy  tors  named  in  the  conveyance.    iTeU, 

thereto.    Such  person  may  prove,  that  that  the  taking  possession  of  the  nid 

there  are  lawful  heirs,  not  aliens,  in  vessel  by  J9,  in  a  reasonable  time  and 

e$$e,    Stokee  vs.  Dawes,              268  manner  after  her  return,  would  be  a 

sufficient  delivery  and  possceslon    to 

APPEAL.  support  the  assignment,  altfaoi^  tiio 

See  Executor  and  Admivzstra-  creditors  of  jf  should  attach  tbe  vessel 

TOR,  6.  before  such  possession  was  obtained. 

Held,  also,  that  it  was  not  neceseair 

APPROPRIATION  OF  WATER.  to  the  validity  of  the  assignment,  that 

1.  Priori^  of  occupancy  of  the  flow-  the  creditors  should  be  technical  par- 
ing water  of  a  river,  creates  no  ri^^ht,  ties  to  it,  nor  that  their  assent  ahoidd 
unless  the  appropriation  be  for  a  penod,  in  any  manner  be  given  to  it  at  the 
which  the  law  deems  a  presumption  of  time  of  its  execution,  if  they  assented 
right.  before  any  attachment  of  the  property. 

The  exclusive  use  of  flowing  water  Heldf  further,  that  the  asdgnment  be- 

for  twenty  years,  is  a  conclusive  pre-  ing  for  tiie  benefit  of  the    preferred 

sumption  of  a  right    lyier  vs.  Wil-  creditors  unconditionally,  and  wfithont 

kineon,                                          897  any  stipulation  for  a  release  or  others 

2.  Prknd  faeie  every  proprietor  up-  mee,  the  hew  would,  to  such  a  case. 
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presume  die  anent  of  tbe  creditora.  ceedi,  tiiough  giirm  b^  way  of  mort- 

Wlteeler  vb,  Sumner,                    188  gaee,  or  as  security  for  mturo  advances. 

2.  On  (be  general  vafidity  of  assign-  IrWoffYM,  Hams.                        515 

ments,  made  by  a  failing  debtor  for  the  12.  An  indorsement  of  the  bill  of 

benefit  of  creditors.   JS^ey  yb,  Whit-  lading  is  not  indispensable  to  perfect 

iwv.                                                206  an  assignment  of  goods  at  sea.    It  is 

I.  An  assignment  for  the  benefit  of  sufficient,  if  there  be  a  good  assignment 

all  creditors  is  good  acainst  sabsequent  of  the  property  by  a  conveyance,  with 

attachments,  slthoucfa  all  the  creditors  apt  words.    D*  FKo(f  vs.  HamU,     515 

are  not  parties  to  Sie  deed  before  the  18.  What  dreumstances  are,  or  are 

attachments.     HaUey  vs.   Whitney,  not,  badges  of  frauds,  so  as  to  make  an 

20iS  assijnment  void  as  to  creditors. 

4.  It  is  not  a  fraud  upon  any  attach-  jyWbJfyB,  JSdrrig,                       615 

Im  creditor  to  provide  for  tbe  payment  14.  Where  property  abroad  is  trans- 

ofall  the  creditors  in  preference  to  one,  fened,  either  as  security,  or  absolutely, 

who  means  to  attach  by  process  the  It  is  sufficient  to  convey  a  ^ood  title  to 

property  conveyed.    BdUey  vs.  Whit'  the  purchaser  against  creditors,  if  the 

fliey.                                                 206  purchaser  uses  due  diligence  upon  the 

6.  The  assent  of  creditors  to  an  as-  return  voyage  to  take  posseesioo  of  the 
signment,  not  stipulating  for  a  release,  proceeds,  i3though  they  may  be  con- 
may  be  presumed ;  aUUr  if  a  release  is  signed  to  the  yendor.  jy  Wojf  vs. 
stipulated  for.     JE£a2sey  vs.  Whidnity.  Marrit,                                          515 

206  15.  The  second  proviso  of  the  62d 

6.  Qumre,  Upon  general  principles,  section  of  tbe  collection  act  of  1799, 
an  assignment,  stipulating  for  a  re-  eh,  128,  makes  the  consignee  of  goods 
lease  of  Uie  debtor,  ought  not  to  be  liable  as  owner  for  the  difties  theSson; 
deemed  fraudulent,  as  locking  up  the  but  it  does  not  prevent  the  consignee 
debtor's  property  from  his  creditors,  fit>m  passing,  by  sale  or  oUierwise,  a 
unless  they  consent  to  relinquish  a  part  good  title  to  the  same  goods,  subject 
of  their  debts.    HaUey  vs.  Whitney,  only  to  the  payment   of  the   duties 

206  thereon.    If  tne  consignee  owes  other 

7.  A  ^neral  assignment  is  valid  for  bonds  for  duties,  which  are  due  and 
actual  habilities,  as  well  as  for  debti  unpaid,  he  is  entitled  to  no  eredil  for 
due,  if  the  parties  so  intend.  duties  at  the  custom-house ;   but  the 

One  partner  may  sign  and  seal  such  goods  themselves  may  pass  by  sale, 

an  assignment  for  me  firm,  and  it  will  and  are  liable  only  for  the  duties  pay* 

bind  thepartnership,  as  a  release  of  die  able  thereon,  and  not  for  other  duties 

debt.    Hdlsey  Y%,  Whitney.           206  due  and  unpaid.   Hotofofui  vs.  Aorrts. 

8.  A  patentee  of  an  inrention  cannot  497 
maintain  a  suit  after  he  has  made  an  ACCOUNTS. 

assignment,  for  any  violation  of  his  pa-  See  Postmasts&« 

tent ;  but  the  suit  must  be  brought  by 

the  assignee.  BILL  IN  EQUITY. 

An  assignment  made  before  the  par  1.  In  all  biUs  in  equity  in  the  Courts 

tent  is  obtained  is  good,  and  binds  the  of  the  United  8Utte$,  the  citiaKenship 

right    Serhert  vs.  Adaans.              15  should  appear  on  the  face  of  the  bill, 

9.  Where  a  biU  of  lading  consigns  to  entitle  tbe  Court  to  take  jurisdiction, 
die  property  to  a  consignee  for  sales  otherwise  the  bill  will  be  dismissed, 
and  returns,  he  alone  can  endorse  them.  If  the  citizenship  be  properiy  aver- 
so  as  to  convey  the  title.  But  subject  red,  and  the  defendant  means  to  deny 
to  such  an  endorsement  to  a  purehaser,  die .  fact  of  citizenship,  he  must  take 
the  consignor  may,  by  a  legal  convey-  the  exception,  by  way  of  plea,  and 
ance,  ass&n  a  legal  tide  to  them,  so  as  cannot  do  it  by  general  answer,  for  it 
to  be  good  against  his  own  creditors,  is  a  preliminary  inquiry.  Bodge  vs. 
jy  Wolf  Y8.  Sams.                       615  Perhins,                                        485 

10.  An  assignment  of  goods  at  sea,  2.  A  bill  in  equity  to  enjoin  a  judg- 
and  iheiT  proceeds,  if  6ond  fide,  is  suf-  ment  lies  in  the  Circuit  Court  where 
ficient  to  pass  the  legal  tide  to  the  the  judgment  is  given,  although  the 

goods,  and  also  to  the  proceeds,  so  oridnal  plainUff  resides  in,  and  is  a 

lat  replevin  will  lie  for  the   latter,  citizen  of,  another  state. 
D'fTtfir  vs.  Barris.                       515        Such  a  bill  is  not  an  oridnal  suit, 

11.  An  assignment  may,  in  point  of  within  the  sense  of  the  11th  section 
law,  be  good,  of  goods  and  their  pro-  of  the  judiciary  act  of  1789,  ch,  20. 
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A  reletM  to  a  iStdtd  penon  of  die  die  property  to  a  ooorignee  i»r  nies 

ii«^t  to  tbe  laod  in  controvenv  in  the  and  retunu,  he  alone  can  indone  diem, 

oncinal  suit,  la  not  an  eztinguiahment  ao  as  to  convey  die  dtle.    But  aafaject 

of  the  right  to  mafaitain  auch  a  bill  for  an  to  such  an  endoisement  to  a  purchaaer. 

injoncUon  and  relief,  where  the  equity  the  conrignor  may,  by  a  legal  eonvey- 

is  a  mere    possibility  or  constructive  ance,  assign  a  legal  dde  to  tbem,  ao  as 

eauitable  trust,  created  by  the  decree  to  be  good  against  his  own  crediton. 

of  die  Court  of  Eouity.    Such  an  equi-  jy  Wby^  vs.  Harri$.  515 

ty  is  not  assignaDle,  for  it  has  no  ex-        2.  An  indorsement  of  the  hill  of  lad- 

istence  but  by  the  decree  of  the  Court,  ing  is  not  indispensable  to  peifect  an 

aubaequendy  made.  assignment  of  goods  at  aea.    It  is  auf- 

Sucn  an  equihr  is  not,  in  a  correct  ficient,  if  there  be  a  good  assignment 

sense,  <*  any  right,  titie,  or  interett,  m  of  the  property^  a  conveyance,  with 

the  JoruC*  itself,  so  as  to  pass  by  a  apt  words.    jfWolf  ts.  Hdrrii,    516 
convejrance  widi  those  words  of  grant 

Dunktp  vs.  Sietion.  849  BILLS  OF  SALE. 

1.  A  bill  of  sale  of  a  ship  is  rood, 

BILLS  OF  EXCHANOE.  thou^  it  do  not  recite  die  certiBcafa 

1.  A  drawer,  having  no  funds  in  the  prescribed  by  the  registry  act.  JfWoJf 
hands  of  the  acceptor,  or  having  with-  vs.  Harris.  515 
drawn  them  with<Mit  giving  nodce  of  the  2.  A  bill  of  sale  of  a  ship  and  caigo, 
bill,  and  intercepdng  all  other  iunds  be-  lying  in  port,  is,  as  against  crediton, 
fore  they  reach  the  acceptor,  is  not  en-  good  and  valid,  if  bond  fide  made,  al- 
titled  to  strict  notice  of  non-payment  diough  possession  is  not  taken  of  the 
He  has  no  right  to  expect  the  bill  to  same  by  the  purchaser,  if  such  bill  of 
be  paid.     VaXk  vs.  Sinmoru,         118  sale  be  merely  by  way  of  mortgage  or 

2.  Where  a  bill  of  exchange  is  diawn  security,  and  not  absolute,  aiM  it  is 
by  the  master  of  a  ship,  by  authority  pursuant  to  the  agreement  of  the  par- 
ol the  owners,  in  his  own  name,  for  des,  that  the  mortgagor  ahall  haTe  the 
cargo  supplied  for  the  owners,  the  lat-  conduct  and  mana^ment  of  the  Toyage 
ter  are  liable,  and  are  endtJed  to  the  on  which  the  ship  is  then  destined, 
same  defence  against  the  bUI,  in  case  27*  WoV  vs*  HarrU,  615 
of  dishonour,  that  they  would  be,  as 

drawers.     Wallaee  vs.  .agry.  896  CIRCUIT  COURT. 

8.  A  bill  of  exchange,  payable  at  60        A  bill  in  equity  to  enjoin  a  judgment 

days  after  aight^  was  drawn  in  Havana  lies  in  die  Circuit  Court  where  the 

upon  London,  Held,  that  it  need  not  be  judgment  is  given,  although  the  oiigl* 

aent  from  Cfuba  direct  to  London  ;  but  nal  plaintiff  reddes  in,  and  ia  a  citizai 

might  be  sent  indirectly  in  any  manner  of,  another  state, 
iusdfied  by  the  course  of  trade;  and        Such  a  bill  is  not  an  original  aidt, 

be  sent  for  sale  to  the  United  States,  within  the  sense  of  the  11th  section  ot 

No  absolute  rule  can  be  laid  down,  the  judiciary  act  of  1789,  eh.  20. 
as  to  the  time  within  which  such  a  bill        A  release  to  a  third  person  of  die 

must  be  presented  for  acceptance.  The  right  to  the  land  in  controversy  in  the 

only  rule  is,  that  it  must  be  presented  onginal  suit,  is  not  an  extineuisfament 

within  a  reasonable  time :  and  what  is  of  the  right  to  maintain  such  a  bill  for 

a  reasonable  time  depends  upon  the  an   injunction  and  reUef,  where    the 

circumstances  of  each  particular  case,  equity  is  a  mere  possibility  or  construc- 

WoUlaee  vs.  Jgry.  836  tive  equitable  trust,  created  by  the  de- 

4.  Taking  ofa  bill  of  exchange  is,  at  cree  of  die  Court  of  Equity.    Such  an 

most,  only  primd  fade  evidence  of  equity  is  not  assignable,  for  it  has  no 

a  satisfaction  and  extinguishment  of  an  existence  but  by  tbe  decree  of  die 

antecedent  debt.    Quare,  how  far  even  Court,  subsequendy  made, 
tills  is  to  be  relied  on,  as  a  general        Such  an  equity  is  not,  in  a  correct 

presumption  in  foreign  states.  sense,  "  any  right,  title,  or  interest, 

A  copy  of  the  protest  for  non-accep-  in  the  land'*  itself,  so  as  to  pass  by  a 

tance  need  not  accompany  the  notice  cqnveyance  with  ihoae  words  of  grant 

of  dishonour.     It  is  sufficient  to  pro-  Dunlcgp  vs.  Stetson,  348 

duce  it  at  the   time.'      Wallaee  vs. 

4gry-  836  CHOSE  IN  ACTION. 

llie  assignor  of  a  chose  in  action 

BILLS  OF  LADINQ.  is   not  in   equity  a  necessary  party 

1.  Where  a  bill  of  lading  consigns  where  the  suit  ia  by  the  asrignee  and 
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the  a«rigniii6iit  is  absolute.  T^eeothiek  saehuetU  of  April,  1779,  for  confis- 

▼B.  JStUitm,                                      16  eating  the  estates  of  absentees.  Held, 

tiiat  the  estate  of  the  remamder-man 

CITIZENSHIP.  was  not  thereby  divested,  but  that  the 

1.  A  native  citizen  of  Rhode  I$land,  Commonwealth  took  only,  by  virtue  of 
whose  father  was  dead,  but  whose  the  confiscation,  such  an  estate  as  the 
mother  lived  on  the  family  estate  in  absentee  had  in  the  premises. 
Mhodc  Island,  went  to  JWto  York  to  Also  Held,  that  the  tenant  in  posses- 
reside  as  s  merchant,  and  there  failed,  sion  of  the  premises  under  a  defective 
and  afterwards  returned  to  his  mother's  titie  from  the  Commonwealth,  after  the 
fomily  and  resided  there,  being  unmar-  expiration  of  this  estate,  was  entitled 
ried.  At  the  time  when  the  suit  was  to  the  value  of  his  improvements. 
broQ^t  he  was  in  a  store  in  Cofmeeti'  Borland  vs.  Dean.  174 
cut,  acting  as  clerk  there  for  his  brother. 

He  was  sued  as  a  citizen  of  lUiode  CONSIGNOR  AND  CONSIGNEE. 

Island,    There  being  no  proof  that  he  1.  Where  a  bill  of  lading  consigns 

intended  a  permanent  residence  in  Con-  the  property  to  a  consignee  for  sues 

neetieut,  it  was  held  by  the  Court  up-  and  returns,  he  alone  can  endorse  them, 

on  these  fiicts,  that  he  was  a  citizen  of  so  as  to  convey  the  title.    But  subject 

Rhode  bUmd.    Caihn  vs.  Gladding,  to  such  an  endorsement  to  a  purchaser, 

808  the  consignor  may,  by  a  legal  convey- 

2.  In  an  bills  in  equity  in  the  Courts  ance,  assign  a  legal  title  to  them,  so  as 
of  the  United  8tate$,  the  citizenship  to  be  good  against  his  own  creditors, 
should  appear  on  the  face  of  the  bill,  to  Z>'  Woff'  vs.  Harris.  616 
emtitie  the  Court  to  take  jurisdiction,  2.  The  second  proviso  of  the  62d 
otherwise  the  bill  will  be  dismissed.  section  of  the  collection  act  of  1799, 

If  the  citizenship  be  properiy  arer-  eh.  128,  makes  the  consignee  of  goods 

red,  and  the  defendant  means  to  deny  Gable  as  owner  for  the  duties  thereon ; 

tbe  fact  of  citizenship,  he  must  take  but  it  does  not  prevent  the  consignee 

the  exception  by  wav  of  plea,  and  can-  from  passing,  by  sale  or  otherwise,  a 

not  do  it  b^  general  answer,  for  it  is  a  good  titie  to  the  same  goods,  subject 

preUminaiy  mquiry.    Dodge  vs.  Per^  only  to  tiie  payment  of  the  duties  there- 

Kms.                                               436  on.   If  the  consignee  owes  other  bonds 

8.  Where  an  administrator  sues,  as  for  duties,  which  are  due  and  unpaid, 

such,  and  he  is  a  citizen  of  the  same  he  is  entitied  to  no  credit  fpr  duties  at 

state  as  the  defendant,  the  Court  has  the  custom-house ;  but  the  goods  them- 

no  jurisdiction,  although  the  intestate  selves  may  pass  by  sale,  and  are  liable 

was  a  citizen  of  another  state.    An  ad-  only  for  the  duties  payable  thereon,  and 

ministrator  is,  in  such  case,  the  real,  not  for  other  duties  due  and  unpaid, 

and  not  a  nominal,  party.    Dodge  vs.  Howland  vs.  Harris.                     497 
Perkins.                                       486 

4.    Where  the  real  parties   in  tiie  CONTRACT, 
record   are   not  citizens   of  different  1.  A  purchase  was  made  of  198  box- 
states,  the  Court  has  no  jurisdiction,  es  of  sugar,  for  which  certain  accep- 
Dodge  vs.  PerlaoM.                        486  tances,  drawn  by  the  purchaser  and 

indorsed  and  accepted  for  his  accom- 

COLLECTOR.  modation,  were  to  be  given  to  secure 

Where  a  collector's  .term  of  office  payment, 

expires  under  the  act  of  1820,  he  is  en-  The  sugars  were  to  be  shipped  on 

titled  to  one  half  of  the  commissions  board  of  a  ship  belonging  to  the  pur- 

npon  bonds  taken  by  him  and  then  out-  chaser,  then  lying  in  the  same  port  and 

standing,  and  collected  by  his  succes-  bound  on  a  foreign  voyage.     The  ac- 

sor,  as  being  a  case  within  the  equity  ceptances  were  to  be  delivered  upon 

of  the  act  of  1799,  eh,  129.    Bates  vs.  the  return  of  the  purchaser  from  Bo#- 

Drury.                                          118  ton,  to  which  place  he  was   (ping. 

While  at  Boston  he  failed  and  assigned 

COMMISSIONS.  his  property.     During  his  absence  a 

See  CoUiXCTOB.  part  of  the  sugais  were  put  on  board  of 

the  ship.    Aftisr  his  return  he  kept  his 

CONFISCATION.  own  fidlure  a  secret,  and  also  tiie  failure 

Where  the  estate  of  a  tenant  in  fee  of  his  indorsers  and  acceptor,  and  pro- 
tail  male  was  confiscated  to  the  Com-  cured  a  deliyery  of  the  residue  of  the 
monwealtfa,  under  the  statute  of  Mu^  sugars,  on  the  fiuith,  that  the  accep- 
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tances  were  to  be  ^hily  given.  ffM,  who  meuis  to  atHeh  by  pioeew  the 
diat  if  the  deKreiy  of  the  eagan,  under  property  conveyed.  HiaUey  yn.  Whit- 
these  circnmstanees,  was  not  intended    fKV.  206 

by  the  parties  to  be  an  absolute  de-        2.  The  assent  of  creditora  to  an 
livery,  but  a  delivery  on  condition  only,    signment,  not  stipulatiDg  for  a  n  ' 
that  the  terms  of  the  contract  were    may  be  presumed ;  oJilerif  a  iel< 
complied  with,  then  the  vendor  might    stipulated  for.     HaUey  vs.  Wkiimem. 
reclaim  the  sugars,  and  his  property  in  306 

them  was  not  gone.  It  was  further  8.  Qumre.  Upon  geneial  prineiplei» 
Beldt  that  if  the  delivery  of  the  sugar,  an  assignment  stipulating  for  a  release 
after  the  failure,  was  procured  by  a  nu-  of  the  debtor  ought  not  to  be  dunned 
dulent  suppreseion  of  that  fact,  the  fraudulent,  as  locking  up  tlie  debtor's 
delivery,  as  to  that  portion,  was  al-  property  from  his  cr^ton,  unleas  they 
together  without  anv  legal  validity;  consent  to  relinquish  a  part  of  their 
whatever  might  be  me  case  as  to  the    debts.    Hahey  vs.  Whitney.  206 

otiiec  parcels.  2>*  Woff,  jr.  vs.  Babbett.        4.  If  the  terms  of  a  covenant  by  erod- 

2^    iters,  to  indemnify  the  debtor  Bobmii 

2.  A  contract  of  a  special  nature  Is  claims  under  them,  are  general,  R  wiD 
not  cognizable  in  the  admiralty  merely  be  construed  a  eeveial  oovenaixt  by 
because  the  consideration  of  the  con-  each  creditor,  and  not  a  joint  one  by 
tract  is  maritime  service.    The  whole    all.    Halsey  vs.  WkUney.  206 

contract  must,  in  its  essence,  be  mari-  6.  Where  a  bill  of  laain|^  oeofluns 
time,  or  for  compensation  for  maritime  the  property  to  a  consignee  for  oues 
services.  Plummeryn.  Webb.  380  and  returns,  he  alone  can  eodone 
<<  3.  A  sale  was  at  first  made  of  a  farm  them,  so  as  to  convey  the  titie.  Bat 
upon  a  contract  of  so  much  per  acre,  subject  to  such  an  endorsemeoC  to  a 
to  be  ascertained  by  measurement.  Af-  purchaser,  'the  consi|;nor  may,  bjr  a  le- 
terwards  the  parties  asreed  to  wuve  gal  conveyance,  ass^n  a  legal  title  to 
any  measurement,  and  the  vendee  took  them,  so  as  to  be  aood  against  his  own 
the  fiirm  at  the  gross  sum  of  $2500,  creditors.  JfWwf  vs,  HarrU.  51fl 
supposing  it  to  contain  fiffy  acres,  from  6.  What  circumstances  are,  or  are 
the  representation  of  the  vendor ;  and  not,  badges  of  fraud,  so  as  to  make  an 
in  the  deeds  of  conveyance  the  land  assignment  void  as  to  creditom. 
was  stated  to  contain  forty-seven  and  a    I^  Wolf  vs.  HwtriB.  nS 

half  acres,  ^  more  or  less."  Ht\d^  that  7.  Where  property  abroad  Is  traa^ 
as  the  vendor  was  not  guilty  of  any  ferred,  either  as  security,  or  absolutely, 
fraudulent  misrepreseiftatTon,  but  ex-  it  is  sufficient  to  convey  a  good  tide  to 
pressed  his  bonA  fide  belief,  the  ven-  the  purchaser  against  creditors,  if  the 
dee  was  not  entitled  to  relief  in  equity,  purchaser  uses  due  diligence  upon  the 
although  the  quantity  turned  out  upon  return  voyaee  to  take  poeseosioii  of  the 
subsequent  measurement,  to  be  forty  proceeds,  sJthough  they  may  be  eoo- 
and  a  half  acres  only,  each  party  having  signed  to  Ae  vendor.  Z)*  Wolf  vs. 
been  well  acquainted  wiUi  the  local    &inri$,  615 

boundaries  of  the  ftrm.  Stebbme  vs.  8.  A  bill  of  sale  of  a  ship  and  cargo, 
Eddy.  414    lying  in  port,  is,  as  against  credilors, 

4.  A  purchased  ninety-nine  bun-  good  and  valid,  if  bonA  fide  made,  al- 
dredths  of  a  tract  of  land  of  one  bun-  Siough  possession  is  not  taken  of  Ae 
dred  acres,  belonging  to  the  state,  un-  same  by  the  purchaser,  if  such  bill  of 
der  a  settler,  and  the  state  granted  the  sale  be  merely  by  way  of  mortgage  or 
one  hundred  acres  to  the  settler,  and  security,  and  not  absolute,  and  it  ii 
the  settler  had  granted  one  acre  to  B.  pursuant  to  the  agreement  of  the  par- 
Afterwards  A.  obtained  from  the  state,  ties,  that  the  mortgagor  shall  have  ttie 
with  full  knowledge  of  J9's  title,  a  conduct  and  management  oi  the  voyage 
grant  of  the  whole  land,  the  same  being  on  which  the  ship  is  then  destined, 
excepted  in  his  own  deed  from  the  set-    jy  Wo^  vs.  Harris,  515 

tier.      Heldf  that  B  was  entitled  m 
equity  to  have  the  one  acre  conveyed    DEED. 

to  him.    DufHap  vs.  Stetson.         849        1.  A  copy  of  a  deed,  dnly  recorded^ 

is,  after  sixty  years,  admissible  in  evi- 

CREDITOR.  dence  to  establish   the   grant,  under 

1.  It  is  not  a  firaud  upon  any  attach-    which  the  party  claims  title  to  die  hnd 

in^  creditor  to  provide  for  the  payment    in  controversy.     Stokes  va.  Dttires. 

ofall  the  cieditors  in  preference  to  one. 
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2.  Where  a  marriage  ia  proved,  a  re-  decrease   by  the  flow  of  the   river. 

cital  in  a  deed,  sixty  years  old,  that  the  Ihtnlap  vs.  SitUon^                      349 
grantor  is  heir,  and  sells  as  such,  is 

jmflii4  fade  evidence  of  the  fact,  if  DELIVERY. 

possession  of  the  property  has  been  1.  Where  Ji  made  an  assignment  of 

uniibrmly  held  ever  since  under  that  a  vessel  at  sea  in  trust  to  J9,  to  indem- 

deed.    Steke$  vs.  Dawea,              268  nify  B  for  indorsements,  and  also  to 

8.  In  MasBoekuietts  a  feme  covert  pay  the  demands  of  certain  other  credi- 

may  convey  her  estate  by  deed  joining  tors  named  in  the  conveyance.    Held^ 

wim  her  hnsband,  as  fully  as  the  same  that  the  taking  possession  of  the  said 

could  be  conveyed  in  England  by  a  vessel  by  jB,  m  a  reasonable  time  and 

fine  or  recovery.  manner  after  her  return,  would  be  a 

A,  and  B  his  wife,  conveyed  her  sufficient  delivery  and  possession    to 

estate  to  C  and  his  heirs  to  the  use  of  support  the  assignment,  although  the 

jS,  and  B  during  their  joint  lives,  and  to  creditors  of  it  should  attach  the  vessel 

the  use  of  the  survivor  in  fee  simple,  before  such  possession  was  attained. 

Held,  that  this  deed  operated  as  a  feoflf-  Seld,  also,  that  it  was  not  necessary 

ment,  and  the  uses  were  well  raised  to  the  validity  of  the  assignment,  that 

out  of  the  seisin  of  C,  and  were  exe-  the  creditors  should  be  technical  par- 

cuted  bv  the  statute  oi  uses.    Durani  ties  to  It,  nor  that  tiieir  assent  should 

vs.  RUcftie.                                      45  in  any  manner  be  given  to  it  at  the 

4.  One  tenant  in  common  may  dis-  time  of  its  execution,  if  they  assented 
seise  another ;  and  if  a  person  enter  before  any  attachment  of  the  property, 
into  possession,  claiming  title  to  the  Held,  further,  that  the  assignment  be- 
enliiety  under  a  deed,  and  the  title  ing  for  the  benefit  of  the  preferred 
turns  out  to  be  defective  as  to  a  moie-  creditors  unconditloDally,  and  without 

3 r,  it  is  a  disseisin  of  the  parties  enti-  any  stipulation  for  a  release  or  other- 

ed   to    that   moiety.      Preicott  vs.  wise,  the  law  would,  id  such  a  case, 

JWeers.                                           326  presume  the  assent  of  the  creditors. 

5.  Where  a  deed  was  executed  in  Wheeler  vs.  Sumner.  183 
JliaseaehusettB  by  a  husband,  of  lands  2.  A  purchase  was  made  of  198  box* 
owned  by  him  in  that  state,  in  March,  es  of  sugar,  for  which  certain  accep- 
1608;  and  afterwards,  in  November,  tances,  drawn  by  the  purchaser  and 
1898,  his  wife  signed  and  sealed  the  endorsed  and  accepted  for  his  accom- 
same  deed,  with  the  following  words  modation,  were  to  be  given  to  secure 
written  over  her  signature :    '*  I  agree  pavment 

in  the  above  conveyance  ;  in  witness  The  sugars  were  to  be  shipped  on 
whereof,**  &e.  giving  the  date,  &c. ;  it  board  of  a  ship  l>elonging  to  the  pur- 
was  Held,  that  oy  the  local  law  such  a  chaser  then  Wing  in  the  same  port  and 
conveyance  did  not  operate  as  a  release  bound  on  a  mreign  voyase.  The  ac- 
of  her  dower  in  the  estate  so  conveyed,  ceptances  were  to  be  &livered  upon 
SaU  vs.  Scofoge,                            278  the  return  of  the  purchaser  {romBoston, 

6.  Where  a  person  entera  into  pos-  to  which  place  he  was  ffoin^.  While 
vsesslon  under  a  recorded  deed  claiming  at  Boston  he  £uled  and  assigned  his 

title  to  te  cntierty,  and  exercises  acts  property.     During  his  absence  a  part 

of  owaenhip,  it  is  a  disseisin  of  aU  per-  of  the  sugars  were  put  on  board  of  the 

sons  who  cbdm  title  to  the  same  land  ship.    Arier  his  return  he  kept  his  own 

to  the  extent  of  the  boundaries  in  the  fidlure  a  secret,  and  also  the  failure  of 

deed.    Preeeott  vs.  JV*«eert.           826  his  indorsers  and  acceptor,  and  pro- 

7.  A  deed  of  land,  bounding  the  land  cured  a  delivery  of  the  residue  of  the 
'*  beginning  at  a  stelce  and  stones  on  sugars,  on  the  faith,  that  the  accep- 
the  west  bank  of  Penobscot  river  near  tances  were  to  be  duly  given.  Helif 
a  thorn-bush,  marked  on  four  sides,  that  if  the  delivery  of  the  sugars,  under 
3w.  fcc. ;  thence  to  a  stake  and  stones  these  circumstances,  was  not  intended 
on  the  same  bank  of  said  river;  tlience  by  the  parties  to  be  an  absolute  delive- 
nmning  on  Uie  western  bank  of  said  ry,  but  a  delivery  on  condition  only, 
liver  to  high-water  mark  to  the  first  tifiat  the  terms  of  the  contract  were 
mentioned  bounds,*'  conveys  the  land  complied  with,  then  the  vendor  might 
only  to  the  hi^water  mark  on  the  reclaim  the  sugars,  and  his  property  In 
bank  of  such  nver,  and  does  not  in-  them  was  not  gone.  It  was  further 
chide  die  flati  below.  Held,  that  if  the  delivery  of  the  sugars. 

The  owner  takes  the  bank  as  it  is,  after  the  failure  was  proved  by  a  vau- 

and  may  continue  to  be,  by  alluvion  or  dulent  suppression  of  that  bid,  the  de- 
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ttyery,  as  to  that  portion,  w«i  altogeth-  DOWER, 

er  without  any  legal  validity  ;  what-  Where  a  deed  wu  ezecated  iaJMoi- 

ever  might  be  the  caae  as  to  the  other  $aehu»eU$,  by  a  husbaad,  of  hods 

parcels,    jy  Wojf^  jr.  vs.  BabhtiU  289  owned  by  him  in  that  state,  in  March, 

1808 ;   and  afterwards,  in  NoTember, 

DESCENT.  1806,  his  wife  signed  and  sealed  (be 

1.  By  the  MoBtathkintiU  statutes  of  same  deed  wi&  the  following  words 
^  descent,  reyersions  and  remainders,  af-  written  over  her  signatore:  *<  I  agree 
'  ter  life  estates,  rested  by  descent  in  in  the  above  conveyance;  inwibiee 

the  intestate,  pass  to  his  lieirs,  without  whereof,'*  &c.  giviDe  the  date,  &c; 
any  regard  to  die  ancestor  from  whom  it  was  Ht}d^  that  by  me  local  law  such 
be  inherited,  in  the  same  manner  as  a  conveyance  did  not  operate  as  a  !»• 
estates  in  possession.  lease  of  her  dower  in  the  estate  so  cod* 
The  common  law,  hi  such  case,  is  veyed.  HaXL  vs.  Smage,  273 
diHerent,  and  gives  the  estate  in  rever- 
sion to  the  heir  of  the  first  purchaser  DUTIES. 

or  reveisioner,  who  is  heir  at  the  time  1.  Hats  made  of  Palmetto  leaf  are 

when  the  life  estate  expires.    Cook  vs.  not  hats  made  of  straw,  dap,  or  gnss, 

Hammond.                                    467  within  the  act  of  22d  of  NaT,  1824,  cL 

2.  Under  the  act  of  1783,  eh,  86,  the  136,  and  therefore  pay  oiuy  a  duty  of 
eldest  son  took  a  double  portion  in  re-  15  per  cent,  ad  valorem,  Vnited 
mainders  and  reversions,  as  well  as  in  States  vs.  Ooodwin.  128 
estates  in  possession.  Cook  vs.  Ham-  2.  A  vessel,  engaged  in  die  coasdaf 
mond.                                              467  trade,  and    having   goods  on  boud, 

which  have  not  paid  daties,  is  not 

DISSEISIN.  within  the  purview  of  the  SOtli  sectioa 

1.  One  tenant  in  common  may  dis-  of  the  revenue  act  of  1799,  e^  128,  u 
seise  another;  and  if  a  person  enter  to  landing  foreign  goods  without  a  per- 
into  possession,  claiming  title  to  the  mit.  Joiekaon  in  Error  yi.  ViaUi 
entierty  under  a  deed,  and  the  title  States,  1^ 
turns  out  to  be  defective  as  to  a  moiety,  8.  The  proviso  in  the  reTenoe  col- 
it  is  a  dissessin  of  the  parties  entitled  lection  act  of  1799,  e&.  28,  §62,8ito 
to  that  moiety.    Preseott  vs.  JVHers,  transfer  before  entry  of  goods,  does  not 

826  interfere  with  the  geneial  Tafidity  of 

2.  Where  a  person  enters  Into  pos-  such  transfers.  Its  object  u  only  the 
session  under  a  recorded  deed  claiming  security  of  the  duties  doe  to  tlie  go^ 
title  to  the  entierty,  and  exercises  acts  emment,  and  the  duties  on  the  goods 
of  ownership,  it  is  a  disseisin  of  all  per-  being  paid,  the  transfer,  if  bondfii,'* 
sons  who  claim  title  to  the  same  land  complete  for  all  legal  puiposes. 

to  the  extent  of  the  boundaries  in  the  D*  Wb^  vs.  Harris.                   ^ 

deed.    Preseott  vs.  JVeoers.           826  4.  The  second  proviso  of  the  S2d 

section  of  the  collection  act  of  1799, 
DISTRICT.  eh,  128,  makes  the  consignee  of  goods 
The  words  of  the  29th  section  of  the  liable  as  owner  for  the  duties  thereon; 
revenue  act  of  1799,  eh.  128,  "more  but  it  does  not  prevent  the  coasignee 
interior  district^*  mean  a  district  more  from  passing,  by  sale  or  otherwise,  i 
interior  within  the  common  sense  of  good  title  to  the  same  goods,  subject 
the  terms,  that  is,  further  within  the  only  to  the  payment  of  the  duties  there- 
indentations,  or  inlets,  of  the  contigu-  on.  If  the  consignee  owes  other  bono 
ous  and  adjacent  country.  for  duties,  whicn  are  due  and  unpsidi 
A  vessel,  arriving  in  the  district  of  he  is  entitled  to  no  credit  for  duties  it 
Barnstable  from  JV'bva  Scotia^  and  the  custom-house ;  but  the  goods  them- 
bound  to  JWto  York,  must  make  entry  selves  may  pass  by  sale,  and  are  liable 
in  Barnstable  dbtrict,  for  JVVto  York  only  for  tiie  duties  payable  thereoD> 
is  not,  in  the  sense  of  the  29th  section,  and  not  for  other  duties  due  and  uft- 
"  a  more  interior  district"  with  refer-  paid.  Hotoland  vs.  Harris.  ,**' 
ence  to  Barnstable,  United  States  6.  When  goods  are  imported  id  i 
vs.  Bearse.                                     192  ship,  after  such  sale,  and  before  they 

are  unladen,  an  inspector  is  put  oo 

DISTRICT  COURT,  board.    His  custody  thereof,  to^em 

See  AcTiow,  4.  the  lien  of  the  United  States  for  «- 

ties,  is  not  a  divestment  of  the  title  »n«» 
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possession  of  the  yendee  as  against  a  actual  liabilities,  as  well  as  for  debts 

wrong-doer.      Hotoland  vs.    Harris,  due,  if  the  parties  so  intend. 

497  One  partner  may  sien  and  seal  such 

an  assignment  for  the  nrm,  and  it  will 

EQUITY.  bind  the  partnership,  as  a  release  of  the 

1.  Where  a  fiurm  is  sold  at  so  much  debt.  Haltey  vs.  Whitney.  206 
er  acre,  if  the  quantity  be  mistaken  3.  When  the  Commonwealth  is  seis- 
y  the  parties,  a  Court  of  Equity  will  ed  under  an  inquest  of  office  of  ]ands» 

relieve  the  party  injured  by  the  mis-  that  seisin  must  be  deemed  to  continue, 

talce.  until  the  title  is  lawfully  parted  with ; 

In  such  case  the  vendee  has  a  right  for  the  Commonwealth  cannot  be  dis« 

to  take  Uie  farm  at  the  price  of  the  real  seised. 

number  of  acres,  and  to  have  compen-  A  resolve  of  the  legislature,  releas- 

sation  for  the  deficiency,  if  he  has  paid  ing  such  title  to  another,  may  be  con- 

the  consideration.  strued  as  a  grant,  if  necessary  to  give 

So  where  the  sale  is  for  a  gross  sum,  it  effect.    Stokes  vs.  Dawes.          208 

and  there  is  a  positive  representation  of  4.  An  inquest  of  office,  by  the  At- 

the  quantity  by  the  vendor.  tomey  General,  for  lands  escheating  to 

But  it  may  be  otherwise,  if  the  state-  the  government  by  reason  of  alienage, 

ment  of  the  quantity  be  mere  matter  of  is  evidence  of  title  in  all  cases ;  but  is 

description,  and  not  of  the  essence  of  not  conclusive  evidence  against  any 

the  contract ;  as  where  the  contract  person,  who  was  not  tenant  at  the  time 

contains    the  words,  so  many  acres,  of  the  inquest,  or  party  or  privy  thereto. 

*'  more  or  less"  or  "  eontainiTig  by  Such  persons  may  prove,  that  there 

estimation"  €lc.  ;    for  in  such  cases  are  lawful  heirs,  not  aliens,  in  esse. 

the  vendee  may  take  upon  himself  the  Stokes  vs.  Dawes.                          268 

risk  of  the  quantity.  5.  Where  'he  estate  of  a  tenant  in 

But  if  there  be  any  fraud  or  wilful  fee  tail  male  was  confiscated  to  the 

misrepresentation  of  the  quantity,  equi-  Commonwealth,  under  the  statute  of 

ty  will  afford  relief  in  these  latter  cases.  Massachusetts  of  30th  of  April,  1779, 

Stebhins  vs.  Eddy.                        414  for  confiscating  the  estates  of  absen- 

2.  Mistakes  and  fraud  are  equally  tees.  Heldy  that  the  estate  of  the  re- 
relievable  in  equity.  Duhlap  vs.  Stet"  mainder-man  was  not  thereby  divested, 
son.                                                849  but  that  the  Commonwealth  took  only 

3.  A  purchased  ninety-nine  hun-  by  virtue  of  the  confiscation  such  an 
dredths  of  a  tract  of  land  of  one  bun-  estate  as  the  absentee  had  in  the  prem- 
dred  acres,  belonging  to  the  state,  un-  ises. 

der  a  settler,  and  the  state  granted  the  Also  Heldy  that  the  tenant,  in  pos- 

one  hundred  acres  to  the  settler,  and  session  of  the  premises  under  a  defec- 

the  settler  had  granted  one  acre  to  B.  tive  title  from  the  Commonwealth,  after 

AAerwards  A  obtained  from  the  state,  the  expiration  of  the  estate,  was  en- 

with  fill!  knowledge  of  jB's  title,  a  grant  titled  to  the  value  of  his  improvements, 

of  the  whole  land,  the  same  being  ex-  Borland  vs.  Dean.                          174 

cepted  in  his  own  deed  from  the  set-  6.  In  Massachusetts  a  feme  covert 

tier.     Held,  that  B  was  entitled  in  may  convey  her  estate  by  deed  joining 

equity  to  have  the  one  acre  conveyed  with  her  husband,  as  fully  as  the  same 

to  him.    Dwfdap  vs.  Stetson.       849  could  be  conveyed  in  England  by  a 

fine  or  recovery. 

ESTATE.  A  J  and  B  his  wife,  conveyed  her 

1.  By  the  Massachusetts  statutes  of  estate  to  Cand  his  heirs  to  the  use  of 
descent,  reversions,  and  remainders,  af-  A  and  B,  during  their  joint  lives,  and 
ter  life  estates,  vested  by  descent  in  to  the  use  of  the  survivor  in  fee  simple, 
the  intestate,  pass  to  his  heirs,  without  Held,  that  this  deed  operated  as  a  feoff* 
any  regard  to  the  ancestor  from  whom  ment,  and  the  uses  were  well  raised 
he  inherited,  in  the  same  manner  as  out  of  the  seisin  of  C,  and  were  exe- 
estates  in  possession.  cuted  by  the  ^  statute  of  uses.     Z>ti- 

The  common  law,  in  such  case,  is  rant  vs.  Ritchie.  45 
diffiarent,  and  gives  the  estate  in  rever-  7.  Under  the  act  of  1783,  ch.  86,  the 
sion  to  the  heir  of  the  first  purchaser  eldest  son  took  a  double  portion  in  re- 
or  reversioner,  who  is  heir  at  the  time  mainders  and  reversions,  as  well  as  in 
when  the  life  estate  expires.  Cook  vs.  estates  in  possession.  Cook  vs.  Ham- 
Hammond.                                   Afft  mond.                                          4fft 

2.  A  general  assignment  is  valid  for 

VOL.  IV*.  71 
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ETIDENCE.  period,  widch  the  law  deems  a  p»- 

1.  In  a  writ  cm  a  policy  of  faisumnce,  sumpllon  of  right. 

wheie  underwriters  set  up  the  defence  The  exclusive  use  of  flowing  water 
of  misrepresentadon,' negligent  naviga-  for  twenty  years,  is  a  conclusive  pre- 
tion,  de?iation,  and  unseaworthiness,  sumption  of  a  right.  Tyler  vs.  IF3- 
the  onusprobandi  of  the  three  former  kmMon.  981 
rests  on  the  underwritera ;  but  unsea-  12.  Of  like  nature  and  efiect  of  pie- 
worthiness  is  to  be  proved  by  the  as-  sumptions  arising  from  user  of  water,  ai 
sured,  for  it  is  a  condition  precedent,  to  pre-eminent  or  prior  use,  m  case  of 
2%dmarth  vs.  Wdihmgton  F,  fy  M.  a  deficiency  to  supply  all  concemed. 
Jn$.  C&:                                         439  Tyler  vs.  Wilkinson.                     S97 

2.  An  inquest  of  office,  bv  the  At-  13.  A  policy  of  insurance  was  imder- 
tomey  General,  for  lands  esciheating  to  written  on  the  entierty  of  a  ship ;  and 
the  government  by  reason  of  alienage,  tiie  ship's  papers  on  the  voyage  d»ow- 
is  evidence  of  title  in  all  cases ;  but  is  ed  a  joint  ownership  of  the  master  and 
not  conchisive  evidence  against  any  the  assured.  Held,  that  parol  evidence 
person,  who  was  not  tenant  at  the  time  was  not  admissible  to  contiadict  the 
of  the  inquest,  or  party  or  privy  thereto,  ship's  papers,  and  prove  a  sole  owner- 
Such  person  may  prove,  that  there  ship  in  the  assured,  .and  that  the  pa- 
are  lawful  heirs,  not  aliens,  m  esse,  pers  were  all  wrong, ^  and  founded  in 
Stokes  vs.  Dawes,                          268  mistake. 

3.  A  copy  of  a  deed,  duly  recorded,  QutBre,  if  a  title  to  a  ship  engaged  k 
is,  after  sixty  years,  admissible  in  evi-  foreign  trade  can  paas  by  parol.  OM 
dence  to  establish  the  grant,  under  vs.  The  JEagU  Jn9ura$ue  Co,  172 
which  the  party  claims  title  to  the  land  14.  Taking  of  a  bill  of  exchange  isi, 
ill  controversy,      ^kes  vs.  Dmoes.  at  most,  only  |>rtmdyacte  evidence  of 

268  a  satisfaction  and  extinguishment  of  an 

4.  Where  a  marriage  is  proved,  a  re-  antecedent  debt.  ^^usre,  how  iu 
cital  in  a  deed,  sixty  years  old,  that  the  even  this  is  to  be  relied  on,  as  a 


grantor  is  heir,  and  sells  as  such,  is  ral  presumption  in  foreign  states. 

primd  facie  evidence  of  the  fact,  if  A  copy  of  the  protest  for 

possession  of  the  property  has  been  tance  need  not  accompany  the  notice 

uniformly  held,  ever  since,  under  that  of  dishonour.     It  is  sufficient  to  pco- 

deed.     Stokes  vs.  Dawes.               268  duce  it  at  the  time.       WaUaee  fs. 


5.  If  a  party  says,  on  his  promissory  jSgry. 
note's  being  produced  to  him,  that  it  15.  If  the  log-book  states  a  deser- 
is  as  good  as  money,  this  is  sufficient  tion,  it  may  be  repelled  l^  proof  of  tbe 
evidence  to  take  the  same  out  of  the  falsity  of  the  entry,  or  its  h«ng  mads 
statute  of  limitations,  jimold  vs.  Dex-  by  mistake.  Ome  vs.  Zbumseiut.  Ml 
ter,                                                122 

6.  In  replevin  upon  the  issue  of  non  EXECUTOR  &  ADMINISTRATOR. 
C0|nt,  proof  that  the  defendant  took  the  1.  Where  an  administrator  sues  as 

Soods  as  marshal,  is  sufficient  proof  of  such,  and  he  is  a  dtizen  of  the  same 

le  caption.   D*  Wolf  \9,  Harris.  615  state  as  the  defendant,  the  Court  hu 

7.  Seamen  are  deemed  in  law  cred-  no  jurisdiction,  although  the  intestate 
ible  as  well  as  competent  witnesses,  was  a  citizen  of  anoSier  state.  An 
and  their  testimony  is  to  be  weighed  administrator  is,  in  such  case,  the  nal, 
like  other  witnesses.  Umted  States  and  not  a  nominal  party.  Dodge,  Ex- 
vs.  Freeman,                                 506  ecutor,  vs.  Perkins.                        486 

8.  In  what  cases  general  character  2.  An  administratrix,  after  a  decree 
may  be  given  in  evidence.  United  of  the  Probate  Court  ascertaining  the 
States  vs.  Freeman.                       505  dlstributaiy  shares  oi  the  intestate  es- 

9.  That  there  is  another  part-owner  tate,  took  guardianship  of  one  of  the 
is  not  good  evidence,  under  the  plea  of  persons  entitled  to  a  riiare,  who  was  a 
property  in  a  third  person.  D*  Wolf  minor ;  it  was  Held,  that,  by  opeiatioii 
vs.  Harris.                                     616  of  law,  she  held  the  amount  by  way  of 

10.  What  circumstances  furnish  pre-  retainer,  as  guardian,  and  not  as  ad- 
sumptions  of  exclusive  ownership  of  ministratrix ;  and  that  no  suit  lay 
furniture,  &c.  in  the  wife.  Picquet  vs.  against  her  sureties  upon  the  adminis- 
Swan.                                            443  tration  bond  for  the  amount  dne  her 

11.  Priority  of  occupancy  of  the  ward.  2\xylor  vs.  Deblois,  181 
flowing  water  of  a  river,  creates  no  8.  If  a  feme  covert  gives  a  legacy  in 
right,  unless  the  appropriation  bo  for  a  her  will  to  her  husband  out  of  her  sepa- 
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rtte  property  for  hu  maiDtenanee,  ub-  equity  is  not  aafligDable,  for  it  has  no 
der  a  power  of  appointment,  the  ezecu-  existence  but  by  the  decree  of  the 
tore  are  not  liable  to  be  attached  as  Court,  subsequently  made. 
trustees  of  the  husband  until  aAer  a  Such  an  equity  is  not,  in  a  correct 
probate  of  the  will,  and  the  taking  up-  sense,  "  any  right,  title,  or  interest, 
on  themselves  of  the  administration  in  t/ie  land^'  itself,  so  as  to  pass  by  a 
thereof.  An  executor  is  not  liable  to  conveyance  with  those  words  of  grant. 
be  charged  as  the  trustee  of  a  legatee    Duhtap  vs.  Stetson,  849 

in  a  foreign  attachment 

Q^mre,  if  a  legacy  ^ven  by  way  of  FACTOR, 
annuity  to  a  husband  for  his  mainte-  Where  a  £ictor  was  authorized  to 
nance  can  he  attached  in  the  hands  of  sell  goods  at  a  limited  price ;  and  he 
the  executors.  Is  not  such  an  annul-  afterwards  sold  them  below  that  price, 
ty,  in  its  veiy  nature,  a  sum  to  be  paid  and  sent  an  account  to  his  principal  of 
peraonaUy  to  the  husband  by  the  ex-  the  sales  and  prices,  and  authorized 
ecators  ;  as  the  bounty  of  the  testator  ?  him  to  draw  for  the  balance  of  the  ac- 
Picquet  vs.  8wan.  443    count ;  and  the  principal  received  the 

4.  Although  no  suit  can  be  maintain-  account,  and  drew  for  the  balance,  and 
ed  in  our  Courts  by  a  foreign  executor  made  no  objections  in  his  kivcrs,  or  ^ 
or  administrator,  unless  he  has  taken  otherwise,  to  the  conduct  of  the  Oatctor 
out  administration  here ;  yet  this  prin-  in  the  sales,  it  was  Held,  that  his  cou- 
ciple  does  not  apply,  except  where  the  duct  amounted  to  a  ratification  of  the 
party  sues  in  right  of  the  deceased.  factor's  proceedings.  IHehmond  Man^ 

II  he  soes  in  his  own  right,  although    tifaeturing  Co,  vs.  Storks  and  others. 
the  light  be  derived  under  a  foreign  296 

will,  no  administration  need  be  taken 
out  here,  if  it  does  not  affect  real  estate    FEME  COVERT, 
passed  by  the  will  here.     T^ecothick       1.  In  Massachusetts  a  feme  covert 
vs.  Jlustm.  16    may  convey  her  estate  by  deed  joining 

6.  The  statute  of  limitations,  of  ac-  with  her  husband,  as  fully  as  the  same 
tions  against  executors  and  adminis-  couid  be  conveyed  in  England  by  a 
traton  in  Massachusetts,  does  not  be-  fine  or  recovery, 
gin  to  run  a^^inst  persons  who  have  a  Jl,  and  B  his  wife,  conveyed  her 
right  to  appeal  from  the  decree  grant-  estate  to  C  and  his  heirs  to  the  use  of 
ing  administration,  until  their  right  of  A  and  S,  during  their  joint  lives,  and 
appeal  is  lost,  or  the  decree  becomes  to  the  use  of  the  survivor  in  fee  simple, 
absolute.  7Veeot?iieh  vs.  Jiusiin,  16  Held,  that  this  deed  operated  as  a 
6.  Trusts  devolving  on  an  executor,  feoffinent,  and  the  uses  were  well  rais- 
and  trust  property  in  the  hands  of  the  ed  out  of  the  seisin  of  C,  and  were  ex- 
deceased,  kept  separate,  are  not  assets  ecuted  by  the  statute  of  uses.  Durant 
in  the  hands  of  executors  and  adminis-    vs.  Ritchie,  46 

tratora ;  and  the  statute  of  limitations  2.  Where  a  deed  was  executed  in 
does  not  run  against  them.  Trecothiek  Massachusetts  by  a  husband,  of  lands 
TS.  Jhtstin,  16    owned  by  him  in  that  state,  in  March, 

1808;    and  afterwards,  in  November, 
EXTINGUISHMENT.  1808,  his  wife  signed  and  sealed  the 

A  bill  in  equity  to  enjoin  a  judgment  same  deed  with  the  following  words, 
lies  in  the  Circuit  Court  where  the  written  over  her  signature :  "  I  agree 
judgment  is  given,  although  the  origi-  in  the  above  conveyance ;  in  witness 
nal  plaintiff  resides  in,  and  is  a  citizen  whereof,"  &c.  giving  the  date,  &c. ;  it 
oi,  another  state.  was  Held,  that  by  the  local  law  such  a 

Such  a  bill  is  not  an  original  suit,  conveyance  did  not  operate  as  a  release 
within  the  sense  of  the  11th  section  of  of  her  dower  in  the  estate  so  conveyed, 
the  judiciary  act  of  1789,  eh,  20.  Hall  vs.  Savage,  273 

A  release  to  a  third  person  of  the  3.  Of  the  general  validity  of  post- 
ri||^t  to  the  land  in  controversy  in  the  nuptial  settlements.  A  post-nuptial 
onginal  suit,  is  not  an  extinguishment  settlement  made  by  a  stranger  upon 
of  the  right  to  maintain  such  a  bill  for  the  wife  is  good,  unless  expressly  dis- 
an  injunction  and  relief,  where  the  sented  from  by  the  husband.  A  post- 
equity  is  a  mera  possibility  or  construe-  nuptial  settlement  made  by  the  bus- 
tiTe  equitable  trust,  created  by  the  de-  band  upon  his  wife,  if  for  a  valuable 
CTM  of  the  Court  of  Equity.    Such  an    consideration,  is  valid ;   and  even  if 
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▼olunttiy,  if  band  ftde,  tnd  the  hot-  toi*  are  not  lUlde  to  be  tttached  is 
bend  be  not  indebted  at  the  time,  or  trustees  of  the  hoBband  until  ilta  i 
it  be  not  disproportionate  to  his  means,  probate  of  the  will,  and  (he  taldng  up- 
taking  bis  debts  and  his  situation  into  on  themselves  of  the  admimstntion 
consideration,  it  is  valid.  thereof.    An  executor  is  not  liable  to 

In  such  s  post-nuptial  settlement  a  be  charged  as  the  trustee  of  a  legatee 

power  of  appointment  and  to  create  in  a  foreign  attachment, 
new  trusts  may  be  reserved  to  the  wife,        QiMsre,  if  a  le^ury  given  by  way  of 

toHes  iiuoties,  and  it  is  no  objection  to  annuity  to  a  husband  for  liis  maiote- 

it  or  to  the  title  derived  under  the  nance  can  be  attached  in  the  hands  of 

secondary  trusts  and  appointments.  tibe  executors.     Is  not  such  an  amuiity 

Where  such  a  power  of  appointment  in  its  very  nature  a  sum  to  be  paid 

is  absolute  and  universal  in  its  terms,  personally  to  the  husband  by  the  ex* 

the  wife  may  exercise  it,  and  create  ecutois,  as  the  bounty  of  the  testator? 

new  estates  on  new  trusts.  Piequet  vs.  Bwan.  44S 

The  mcome  or  profit  arising  to  the        8.  What  circumstances  funiish  pre- 

wife  from  such  post-nuptial  settlements  sumptions  of  exclusive  osniefship  of 

follows  the  nature  of  the  principal  es-  furniture,  &c.  in  the  wife.  Piequet  vs. 

tate,  and  cannot  be  taken  by  the  bus-  Swan,  ^ 

band  or  his  creditors,  but  belongs  to 

the  wife,  and  is  subject  to  the  control  FRAUD. 

and  disposition  of  the  wife.    It  is  her        1.  Q^^ere.    Upon  general  principles, 

separate  property,  and  when  invested  an  assignment,  stipulating  for  a  release 

by  her,  will  be  protected  for  her  use.  of  the  debtor,  ought  not  to  be  deemed 

Into  whosever  hands  it  comes,  it  is  fraudulent,  as  locking  up  the  debtor's 

clothed  with  the  trust  for  her,  and  not  property  from  his  cremtois,  unless  they 

for  her  husband,  even  when  no  trus-  consent  to  relinquish  a  part  of  their 

tees  are  expressly  provided  for  in  such  debts.    Salaey  vs.  WhiiMtf*        ^ 
a  case.  2.   A  purchase  was  made  of  19B 

If  a  wife,  under  such  circumstances,  boxes  of  sugar,  for  which  certain  a^ 

lives  separate  from  her  husband,  the  ceptances,  drawn  by  the  purdiaser  and 

furniture,  &c.  of  her  house  will  be  pre-  endorsed  and  accepted  for  his  accom- 

sumed  to  be  purchased  out  of  her  own  modation,  were  to  be  given  U>  secure 

propertv ;  and  will  not,  on  her  death,  payment. 

fo  to  her  husband,  or  his  creditors ;        The  sugars  were  to  be  shipped  oa 

ut  to  her  own  appointee.    Piequet  vs.  board  of  a  ship  belonging  to  the  pur- 

Swan.  443  chaser,  then  lyiag  in  the  same  port  and 

4.  Q^e^re,  whether  a  wife  making  bound  on  a  foreign  voyage.     Ilie  a^ 

advances  out  of  her  separate  property  ceptances  were  to  be  delivered  opoa 

to  her  husband  upon  an  hypothecation  the  return  of  the  purchaser  froai  Boh 

of  his  personal  estate  may  not,  in  equi-  ton,  to  which  place  he  was  goit^- 

ty,  hold  the  same  as  against  his  credi-  While  at  Boston  he  failed  and  assigiwd 

tors.    Piequet  vs.  Swan.  443  his  property.     During  his  absence  a 

6.  The  will  of  a  feme  covert,  under  a  part  of  the  sugars  were  put  on  board  of 

power  reserved  in  a  settlement,  must  the  ship.    After  his  return  be  kept  his 

be  proved  m  our  Courts  of  Probate  be-  own  failure  a  secret,  and  also  the  failure 

fore  it  can  be  acted  upon  elsewhere,  of  his  endorsers  and  acceptor,  ^^  P^ 

exactly  as  the  wills  of  persons  sui  ju-  cured  a  deUvery  of  the  residue  oi  toe 

ris.    The  Courte  of  Probate  have  ex-  sugars,  on  the  faith,  that  the  accep- 

elusive  jurisdiction  of  such  questions,  tances  were  to  be  duly  given.   Btkii 

Piequet  vs.  Swan.  443  that  if  the  delivery  of  the  sugars  undw 

6.  Where  the  persons  sued  as  trus-  these  circumstances  was  not  intended 
tees  of  the  husband  claim  title  as  ap-  by  the  parties  to  be  an  absolute  dehve- 
pointees  and  trustees  under  the  will  of  ry,  but  a  delivery  on  condition  only, 
the  wife,  and  the  will  has  not  been  ad-  that  the  terms  of  the  contract  wei« 
mitted  to  probate,  they  cannot  be  ad-  complied  with,  then  the  vendor  mignt 
judged  trustees.     Piequet  vs.  Swan,  reclaim  the  sugars,  and  his  prop^ 

443  ty  in  them  was  not  gone.     ^^.^ 

7.  If  a  feme  covert  gives  a  legacy  in  lurther  Held,  that  if  the  delivciy  of  tw 
her  will  to  her  husband  out  of  her  sepa-  sugars  after  the  fSailure,  was  pi^^^ 
rate  property  for  his  maintenance,  un-  by  a  fraudulent  suppression  of  the  f^ 
der  a  power  of  appointment,  the  execu-  the  delivery,  as  to  that  portion,  was 
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altogether  without  any  legal  vaHdi^; 
whatever  might  be  the  case  as  to  the 
other  parcels.  D*  Wolfy  jr.  vs.  Bah- 
bett  289 

8.   What  circumstances  are,  or  are 
not,  hadges  of  fraud,  so  as  to  make  an 
assignment  void  as  to  creditors. 
jy  WoV  vs.  HaniB.  616 

4.  Where  a  &nn  is  sold  at  so  much 
per  acre,  if  the  quantity  be  mistalcen  by 
the  parties,  a  Court  of  Equity  will  re- 
lieve the  party  injured  by  the  mistake. 

In  sudi  case  the  vendee  has  a 
right  to  take  the  farm  at  the  price  of 
the  real  number  of  acres,  and  to  have 
compensation  for  the  deficiency,  if  he 
has  paid  the  consideration. 

So  where  the  sale  is  for  a  gross  sum, 
and  there  is  a  positive  representation 
of  the  quantity  by  the  vendor. 

But  it  may  be  otherwise,  if  the  state- 
ment of  the  quantity  be  mere  matter  of 
description,  and  not  of  the  essence  of 
the  contract;  as  where  the  contract 
contains  the  words,  so  many  acres, 
"more  or  tess,"  or  "eontaining  by 
eatimation,  &c. ;  for  in  such  cases  the 
vendee  must  take  upon  himself  the  risk 
of  the  quantity. 

But  if  there  be  any  fraud  or  wilful 
misrepresentation  of  the  quantity,  equi- 
ty wiU  afford  relief  in  these  latter  cases. 
Stebbins  vs.  Eddy,  414 

6.  Mistakes  and  fraud  are  equally  re- 
lievable  in  equity.  Dunlap  vs.  SteU 
Bon.  849 

GRANT. 

1.  The  grant,  by  the  proprietors  of 
land,  to  a  town,  of  all  the  proprietors' 
ways,  called  highways,  conveys  only 
sucn  ways  as  are  in  existence  at  that 
time,  and  not  such  as  the  proprietors 
reserved  a  rieht  to  lay  out,  but  never 
hiAoMi.  Boraeny%.  Manchester.   112 

2.  Where  the  Commonwealth  is  seis- 
ed under  an  inquest  of  office  of  lands, 
the  seisin  must  be  deemed  to  continue, 
until  the  title  is  lawfully  parted  with ; 
for  the  Commonwealth  cannot  be  dis- 
seised. 

A  resolve  of  the  legislature,  releas- 
ing such  title  to  another,  may  be  con- 
strued as  a  grant  if  necessary  to  give  it 
effect.    Stokes  vs.  Dawes,  268 

3.  A  copy  of  a  deed,  duly  recorded, 
is,  after  sixty  years,  admissible  in  evi- 
dence to  establish  the  grant,  under 
which  the  party  claims  title  to  the  land 
in  controversy.      Stokes  vs.  Dawes, 

268 
GUARDIAN. 
1.  The  Courts  of  Probate  of  Bhode 


Island  cannot  appoint  a  guardian  to  a 
person,  as  incapable  of  taking  care  of 
her  estate  under  the  statute  of  1798, 
p.  816,  without  notice  to  (he  party  of 
an  adjudication  on  the  (acts.  Smith 
vs.  BurUngame,  121 

2.  An  administratrix,  after  a  decree 
of  the  Probate  Court  asceitaining  the 
distributary  shares  of  the  intestate  es- 
tate, took  guardianship  of  one  of  the 
persons  entitled  to  a  share,  who  was  a 
minor ;  it  was  Held^  that,  by  operation 
of  law,  she  held  the  amount  by  way 
of  retainer,  as  guardian,  and  not  as 
adminbtratriz  ;  and  that  no  suit  lay 
against  her  sureties  upon  the  adminis- 
tration bond  for  the  amount  due  her 
ward.    Taylor  vs.  Debhis.  181 

HIGH  SEAS. 

1.  A  father  may  maintain  a  suit  in 
the  admiralty  for  a  tortious  abduction 
or  seduction  of  his  minor  son  on  a 
voyage  on  the  high  seas,  in  the  naturo 
of  an  action  per  quod  servitium  amisit, 
for  it  is  a  continuing  tort.  Plummer 
vs.  Webb.  880 

2.  An  offence,  committed  in  a  6ay, 
which  is  entirely  land  locked  and  en- 
closed by  reefs,  is  not  committed  on 
the  high  seas  within  the  purview  of 
the  act  of  Congress  of  the  26th  of 
March,  1804,  eh,  40.  United  States 
vs.  Robinson,  807 

HIGH  WAYS. 

The  grant,  by  the  proprietors  of  land, 
to  a  town,  of  sill  the  proprietors'  ways, 
called  high-ways,  conveys  only  such 
ways  as  are  in  existence  at  that  time, 
and  not  such  as  the  proprietors  roserved 
a  right  to  lay  out,  but  never  laid  out. 
Borden  vs.  Manchester,  112 

IMPRROVEMENTS. 

Whero  the  estate  of  a  tenant  in  fee 
tail  male  was  confiscated  to  the  Com- 
monwealth, under  the  statiite  of  Mas- 
saehusetts  of  80th  of  April,  1779,  for 
confiscating  the  estates  of  absentees. 
Held,  that  the  estate  of  the  remainder- 
man was  not  thereby  divested,  but 
that  the  Conunonwealth  took  only  by 
virtue  of  the  confiscation  such  an 
estate  as  the  absentee  had  in  the 
premises. 

Also  Heldy  that  the  tenant  in  pos- 
session of  the  premises,  under  a  defec- 
tive title  from  the  Commonwealth,  af- 
ter the  expiration  of  the  estate,  was  en- 
titled to  the  value  of  his  improvements. 
Borland  vs.  Dean,  174 
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INDICTMENT.  eovan  only  ttie  legal  ownenhip.     Okl 

1.  Under  the  statate  of  1790,  ek,  9,  vs.  The  Eagle  msuranee  Ctoiapty, 
§  98,  which  requires,  that  in  capital  IT2 
easeti  a  copy  of  the  indictment,  kc,  4.  A  policy  was  underwritten  on  a 
•hbuld  be  delivered  to  the  prisoner  two  Tessel  for  twelve  montias.  In  the 
entire  days  before  the  trial,  the  word  course  of  her  voyages,  durii^  this  po> 
'*  trial**  means  the  trying  the  cause  by  nod,  she  sailed  from  JProoMfeneSy  bound 
the  jury,  and  not  the  arraignment  and  to  J\retD  Orleans,  with  a  catgo  on 
pleading  preparatory  to  such  trial  by  board  belonging  to  the  owner  of  the 
the  jury.     United  States  vs.  Curtis,  ship,  and  encountered  a  gale,  and  was 

232  compelled  to  cut  away  &r  masts  and 

2.  Where  two  or  more  persons  are  rigging,  and  to  return  to  A>io  PMk 
jointly  indicted  for  a  capital  offence,  as  for  repairs,  where  it  was  found  that  the 
for  murder,  tiiey  are  not,  as  matter  repairs  would  cost  more  than  half  her 
of  right,  entitled  to  a  separate  trial  value.  The  cargo  was  taken  oot  and 
if  they  request  It ;  but  it  is  matter  sold  by  the  owners,  who  had  insured 
of  discretion  to  be  judged  of  by  the  the  same.  The  claim  was  now  fitr  a 
Court  under  all  the  cireumstances  of  total  loss  of  the  vessel,  she  having  been 
the  case.  UhUed  States  vs.  Mar-  abandoned  to  the  underwriteia. 
chant.                                             158  In  adjusting  the  loss,  it  was  Held, 

that  the  cutting  away  of  the  masts  and 

INQUEST  OF  OFFICE.  rigging  was  a  tfeneral  avenge  to  be 

1.  Where  the  Commonwealth  is  seis-  bonie  by  the  ship  and  cargo,  in  the 

ed  under  an  inquest  of  office  of  lands,  same  manner  as  if  they  beiotigMl  to 

that  seisin  must  be  deemed  to  continue,  different  owners, 

until  the  title  is  lawfully  parted  with ;  In  such  a  case,  if  the  owners  of  the 

for  the  Commonwealth  connot  be  dis-  ship  and  cargo  are  different,  the  oi 


seized.  of  the  ship  may  recover  the  whole 

A  resolve  of  the  legislature,  releas-  amount  of  his  loss  without  any  dedue- 

ing  such  title  to  another,  may  be  con-  tion  of  the  general  average  due  on  tiie 

strued  as  a  grant  if  necessary  to  give  it  caigo.    But  where  the  raip  owner  is 

effect.     Stokes  vs.  Dawes.             268  also  owner  of  the  cargo,  the  amomt 

2.  An  inquest  of  office  by  the  Attor-  due  from  the  cargo  may  be  deducted 

ney  General,  for  lands  escheating  to  from  the  total  loss  on  the  ship  by  the 

the  government  by  reason  of  alienage,  underwriter.     Potter  vs.  Ptovidemet 

is  evidence  of  title  in  all  cases ;  but  is  Washington  Ms.  Con^pany. 


not  conclusive  evidence  against  any  6.  Policy  of  insurance,  whereby  the 

person,  who  was  not  tenant  at  the  time  plaintifls   for  whom  it   may  coneeoi 

of  the  inquest,  or  party  or  privy  thereto.  **  insured  $  10,000,  viz,  $  2,826  on  tbe 

Such  person  may  prove,  that  there  cargo,  and  $1,860  on  the  freigbt,  and 

are  lawfril  hein,  not  aliens,  in  esse.  05,814  on  the  profits  on  board  of  the 

Stokes  vs.  Dawes.                          268  brie  Diek,  freight  valued  at  0SO»OOO 

and  profits  at  $25,000,  premium  in- 

INSURANCE.  eluded;  at  and  from  her  port  or  ports  of 

1.  In  a  writ  on  a  policy  of  insurance,  loading  in  Europe,  to,  at,  and  from  any 
where  underwriters  set  up  the  defence  port  or  ports,  place  or  places,  the  ri^ 
of  misrepresentation,  negligent  naviga-  to  continue  for  the  term  of  18  monte, 
tion,  deviation,  and  unseaworthiness,  and  to  attach  on  merchandize  or  ape- 
the  onus  prohandi  of  the  three  former  de,  both  or  either,  warranted  JSmeri- 
rests  on  the  underwriter ;  but  unsea-  can  property.  It  is  understood,  that 
worthiness  is  to  be  proved  by  tbe  as-  the  assured  are  owners  of  the  cargo, 
sured,  for  it  is  a  condition  precedent,  but  the  valuation  of  freight  and  profila 
Tldmarsh  vs.  Washington  F,  9"  M.  hereby  agreed  to  shall  be  "binding. 
Ms.  Co.                                         439  whether  £e  lading  of  the  vessel  is  the 

2.  In  a  poKcy  on  a  ship  there  is  al-  property  of  the  assured  or  of  otheis,  or 
ways  an  implied  representation,  that  whether,  at  the  time  of  the  loss,  there 
the  ship's  papqrs  disclose  the  true  legal  shall  be  any  cargo  on  board  or  not'* 
ownership.  0?U  vs.  The  E<^le  In-  The  warranty  extends  to  all  the  cargo 
suranee  Company.                        172  put  on  board  on  which  the  policy  was 

8.   If  a  party  intends  to  insure  a  to  attach.    QiMsre,  whether  it  does  not 

special   or   equitable  ownership  in  a  apply  to  all  the  suljects  insured.   Bmf- 

snip,  he  must  give  notice  to  the  under-  ard  vs.  MassaekusetU  Fire  ^  Mrme 

wnter ;  a  common  policy  on  a  ship  Huwance  Company.                    266 
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4.  In  a  set|MDdeolia  bond  lor  $  10,000  assured,  for  it  is  a  condition  ptecedont 

on  goods  on  board  of  the  brig  S.  from  Jldnuarth  ts.   }Va$bingiou  M9.  Co, 

B&ston  to  8t,  Peter9burgh  wd  back,  439 

tiiere  was  a  clause,  that  the  brig  was  to  10.  What  is  the  proper  rule  as  to 

have  on  board,  on  both  passages,  the  seaworthiness.    In  what  cases  it  is  to 

anount  lent,  in  goods.    There  was  al-  be  measured  by  the  standard  in  the 

so  a  memorandum  executed   at   the  ports  of  the  coimtiy  to  winch  the  yes- 


time,  but  not  refened  to  in  the  ael  belongs, 

bond,  ihht  the  bills  of  lading  should  be  What  equipments  are  generally  ne- 

endocsed  to  the  lenders  as  collateral  cessary   to   constitute    seaworthmess. 

aecttiity.    The  brig  was  lost  upon  the  Jldmarsh  vs.   Washington  Ms.  Co, 

return  voyage,  having  goods  on  board  489 

of  the  value  of  $9,000  only.     The  11.  A  policy  of  insurance  was  under* 

lenders  sued  the  bond,  and  claimed  written  on  the  entierty  of  a  ship ;  and 

payment  of  the  $10,000,  because  the  the  ship's  papers  on  the  voyage  showed 

uiji  amount  of  goods  was  not  on  board,  a  joint  ownership  of  the  master  and  the 

and  because  the  bills  of  lading  were  assured.     Heldy  that  parol  evidence 

not  endorsed  to  the  lenders.    It  was  was  not  admissablfc  to  contradict  the 

Mtldy  that  these  acts  were  not  condi-  ship's  papers,  and  prove  a  sole  owner- 

tions  precedent,  the  omission  of  which  ship  in  the  assured,  and  that  the  papen 

were  sufficient  to  justify  a  recovery  in  were  all  wrong,  and  founded  in  mb- 

iaio  ;  but  the  lenders  were  entitled  to  take. 

recover  the  difference  in  amount  be*  QtKSftf,  if  a  title  to  a  ship,  engaged  in 

tween  the  sum  lent  and  the  sum  on  foreign  trade,  can  pass  by  paroL     Ohl 

iMMird  at  the  time  of  the  loss.  vs.  The  Eagle  Jniwranu  Co.        172 

How  instruments  of  respondentia  of  12.  If  a  policy  of  insurance  is  under* 

tills  sort  are  to  be  construed.     Frank'  written  on  a  ship,  the  assured  cannot 

Un  Insurance  Company  vs.  Lord.  248  -set  up  a  parol  title  to  the  whole  of  the 

7.  Where  insurance  was  effected  on  ship,  where  the  ship's  papers  on  the 
a  vessel  which  had  been  previously  to-  voyage  prove  a  joint  ownership  in  him- 
tally  lost,  but  the  owner,  at  the  time  of  self  and  the  master.  In  such  case  he 
ptDcuring  the  insurance  had  no  know-  can  ooly  recover  for  his  own  moiety  ia 
ledge  of  the  loss,  but  acted  with  entire  case  of  loss.  Ohl  vs.  The  Eagle  in- 
mod  fidtfa  in  pcoeuritt^  the  insurance :  suroMee  Company.  11% 
Held,  that  the  omission  of  the  master 

to  communicate  intelligence  of  the  loss,  JUDGMENT. 

although  such  omission  was  wilful  and  1.  A  judgment  may  be  enjoined  in 

with  a  fraudulent  design  to  Enable  the  part,  and  allowed  to  proceed  for  the 

owner  to  make  insurance  after  the  to-  residue.    Dunlap  vs.  Stetson*        349 

tal  loss,  did  not  render  the  policy  void,  2.  A  bill  in  equity  to  enjoin  a  judg- 

or  preclude  the  owner  from  a  recovery,  ment  lies  in  the  Circuit  Court  whera 

MM,  Uiat  it  was  ^e  duty  of  the  mas-  the  judgment  is  given,  although  the 

tor  to  give  infonnation  of  the  loss  to  original  plaintiff  resides  in,  and  is  a 

bis  owner  as  soon  as  he  reasonably  citizen  of,  another  state, 

could,  and  that  his  omission  to  do  so,  8uch  a  bill  is  not  an  original  suit, 

was  a  plain  departure  from  his  duty,  within  the  sense  of  the  11th  section  of 

Muggl^  vs.  Oeneral  hUerest  Ms,  Co,  the  judiciary  act  of  1789,  eh  20. 

74  A  release  to  a  third  person  of  the 

8.  If  a  party  makes  a  representation  right  to  the  land  in  controversy  in  ^e 
on  the  information  of  others,  and  states  original  suit,  is  tfot  an  extinguishment 
it,  not  as  known  to  liim,  but  merely  as  of  the  right  to  maintain  such  a  bUI  for 
information,  the  representation  is  not  an  injunction  and  relief,  where  (he 
falsified,  so  as  to  avoid  the  insurance,^  equity  is  a  mere  possibility  or  construc- 
if  the  fact  is  not  so,  but  the  party  has*  tive  equitable  trust,  created  by  the  de- 
given  his  information  truly.  Tidmarsh  cree  of  the  Court  of  Equity.  Such  an 
vs.  Washington  Jns.  Co,                489  equity  is  not  assignable,  for  it  has  no 

9.  In  a  writ  on  a  policy  of  insurance,  existence  but  by  the  decree  of  the 
where  the  underwriters  set  up  the  do-  Court,  subsequently  made. 

ience,  of  misrepresentation,  negligent  Such  an  equity  is  not,  in  a  correet 

navigation,  deviation,  and  unseaworthi-  sense,  *'  any  right,  tiUe,  or  interest, 

ness,  the  onus  probandi  of  the  three  tfi  the  land "  itself,  so  as  to  pass  by  a 

fiotmer  rests  on  the  underwriters ;  but  conveyance  with  those  word^  of  grant 

leaworthiness  is  to  be  proved  by  the  Dunlcgp  vs.  Stetson.                     8^ 
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JURISDICTION.  was  a  ctdzen  of  another  state.  Anad- 

1.  Where  an  administrator  sues  as  ministrator  is,  in  such  case,  thereil, 
such,  and  he  is  a  citizen  of  the  same  and  not  a  nominal,  party.  Dodge  vs. 
state  as  the  defendant,  the  Court  has  PerkifiM.  4SS 
no  jurisdiction,  although  the  intestate  7.  Where  the  real  paitiei  in  the 
was  a  citizen  of  another  state.  An  ad-  record  are  not  citizens  of  diftreot 
ministraior  is,  in  such  case,  the  real,  states,  the  Court  has  no  juiisdictioD. 
and  not  a  nominal  party.  Dodge,  Dodge  vs.  Perkins,  435 
Ex*r,  vs.  Perkms.                          &6        8.  Althou^  no  suit  can  bemaintain- 

2.  A  native  citizen  of  Bhode  Island,  ed  in  our  Courts  by  a  foreign  executor 
whose  father  was  dead,  but  whose  and  administrator,  unless  he  has  takeo 
mother  lived  on  the  family  estate  in  out  administration  here ;  yet  this  prin- 
Bhode  Island,  weut  to  J^Tevo  York  to  ciple  does  not  apply,  except  where  the 
reside  as  a  merchant,  and  there  failed,  partv  sues  in  right  of  the  deceased, 
and  afterwards  returned  to  his  mother's  If  he  sues  in  his  own  right,  although 
family  and  resided  there,  being  unmar-  the  right  be  derived  under  a  ibnrign 
ried.  At  the  time  when  the  suit  was  will,  no  administration  need  be  taken 
brought  he  was  in  a  store  in  Con-  out  here,  if  it  does  not  affect  leai  estate 
nectieut^  acting  as  clerk  there  for  his  passed  by  the  will  here.  TreatOikk 
brother.  vs.  Atutm.  1^ 

He  was  sued  as  a  citizen  of  Rhode        9.  A  father  may  maintain  a  suit  is 

Uland,    There  being  no  proof  that  he  the  admiralty  for  a  tortious  abdttctkm 

intended  a  permanent  residence  in  Con-  or  seduction  of  his  minor  son  on  i 

nectieut,  it  was  Held  by  the  Court,  voyage  on  the  high  seas,  in  the  natoe 

upon  these  facts,  that  he  was  a  citizen  of  an  action  per  quod  serntiuniaminti 

of  Hhode  Island,     CaUin  vs.  Glad-  for  it  is  a  continuing  tort   Plunmer 

ding,  308  vs.  Webb.  380 

3.  The  United  States  may  sue,  in  10.  A  contract  of  a  special  natmeU 
the  District  Court,  as  indorsees  of  a  not  cognizable  in  the  admiralty  oieieiy 
promissory  note,  against  the  maker  because  the  consideration  of  the  coo- 
thereof,  although  the  maker  and  payee  tract  is  maritime  service.  The  vm 
were  citizens  of  the  same  state,  the  contract  must,  in  its  essence,  be  maii- 
restriction  contained  in  the  11th  sec-  time,  or  for  compensation  for  maiit^ 
tion  of  the  judiciary  act  of  1789,  £A.  20,  serFices.  Pbunmer  vs.  Webb.  38o 
not  beioff  intended  to  apply  to  suits  11.  A  father  is  entitled  to  the  serric£S 
brought  by  the  United  States,  or  if  so  of  his  minor  children.  And  he  may 
intended,  being  repealed  by  the  act  of  sue  in  the  admiralty  for  wages  earned 
1815,  eh.  253.  United  States  in  Er-  by  such  children  by  maritime  seirioH^ 
ror  \a.  Greene  et  at.                       427  Plummer  vs.  Webb.  .*; 

4.  The  will  of  a  feme  covert,  under  12.  A  bill  in  equity  to  enjoin  a  m* 
a  power  reserved  in  a  settlement,  must  ment  lies  in  the  Circuit  Court  where  the 
be  proved  in  our  Courts  of  Probate  be-  judgment  is  given,  although  the  ooff- 
fore  it  can  be  acted  upon  elsewhere,  nal  plaintiif  resides  in,  and  is  a  citizen 
exactly  as  the  wills  of  persons  sui  juris,  of,  another  state. 

The  Courts  of  Probate  have  exclusive        Such  a  bill  is  not  an  original,  m, 

jurisdiction  of  such  questions.   Piequet  within  the  sense  of  the  11th  section  « 

vs.  Swan.  443  the  judiciary  act  of  1789,  cA.  20. 

5.  In  all  bills  in  equity  in  the  Courts  A  release  to  a  third  person  oi  ^ 
of  the  UnUed  States,  the  citizenship  right  to  the  land  in  controversy  in  the 
should  appear  on  thelBice  of  the  bill,  to  onginal  suit,  is  not  an  extinguwhmem 
entitle  the  Court  to  take  jurisdiction,  of  the  right  to  maintain  such  a  hi/i  i^ 
otherwise  the  bill  will  be  dismissed.  an    injunction  and  relief,  where  too 

If  the  citizenship  be  property  aver-  equity  is  a  mere  possibility  or  coostmc- 

red,  and  the  defendant  means  to  deny  tive  equitable  trust,  created  by  Oieo^ 

4K»  r«««^  ^r  «;»;««n..Vv:r.,    u^  «...._«.  «^i.l  _<  au.  n j.^ew:'^.'.^^    Such  an 


preliminary  inquiry.     Dodge  vs.  Per-  Court,  subsequenUy  made.           ^ 

kins,                                                435  Such  an  equity  is  not,  in  ».  <«>"*? 

6.  Where  an  administrator  sues,  as  sense,  «•  any  right,  title,  or  »*"??: 

such,  and  he  is  a  citizen  of  the  same  in  the  land"  itself,  so  as  to  ptf*  ^^ 

state  as  the  defendant,  the  Court  has  conveyance  with  those  words  of  ff^ 

no  jurisdiction,  although  the  mtestate  Duntap  vs.  Stetson. 
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LIBEL.  moral  or  physical  force,  to  go  aloft,  per- 

1.  Any  pttblicatioD,  the  tendcDcy  of  sistiog  with  brutal  maUgnity  in  such 
which  is  to  degrade  and  injure  another  course,  and  the  seaman  falls  from  the 
person,  or  to  brine  him  into  contempt,  mast  and  is  drowned  thereby,  and  his 
ridicule,  or  hatred,  or  which  accuses  death  was  occasioned  by  sucn  miscon- 
him  of  a  crime,  punishable  by  law,  or  duct  in  the  master,  under  such  drcum- 
of  an  act  odious  and  disgraceful  in  so-  stances,  it  is  murder  in  the  master, 
dety,  is  a  libel.  Dexter  vs.  Spear,  116  If  there  be  no  malice  in  the  master, 

2.  Where  a  publication  is  libellous,  the  crime  is  reduced  to  manslaughter, 
and  is  knowingly  made,  the  law  pre-  Uhited  SttUes  vs.  JP)reeman,  606 
sumes  it  malicious,  unless  it  is  proved 

to  be  published  on  an  innocent  or  jus-  MANSLAUGHTER, 

tifiable  occasion.     Dexter  vs.  Spear,  See  Malice,  2. 

115 

8.  It  is  no  justification  or  excuse  for  MARITIME  SERVICE, 

a  Ubel  printed  in  a  newspaper,  that  the  1.  A  &ther  is  entitled  to  the  servicet 

printer  of  the  newspaper  did  not  per-  of  his  minor  children.     And  he  may 

sonally  know  the  party  libelled.    Dear-  sue  in  the  admiralty  for  wages  earned 

ter  vs.  Spear,                                 116  by  such  children  by  maritime  services. 

4.  The  publisher  is  equally  respon-  Plummer  vs.  Webb,  880 
sible  with  the  author  of  a  libel.  Dex-  2.  Mistakes  and  fraud  are  equally  re- 
fer vs.  Sjpear,                                 115  lievable  in  equity.     DufUqp  vs.  Stet^ 

6.  Malice,  in  the  sea^e  of  the  law,  son,  849 
means  wilfulness.    Dexter  vs.  Spear, 

115  MASTER. 

1.  Of  the  rights  and  duties  of  mas- 

LIEN.  tei8  as  to  the  punishment  of  seamen. 

Property  pledged,  and  in  which  the  Uhited  States  vs.  Freeman,           605 

party  has  a  lien,  is  not  liable  to  be  at-  2.  If  the  articles  prohibit  any  traffic 

tached  by  a  trustee  process.    Piequet  by    the    seamen   under   forfeiture   of 

vs.  Swan,                                     448  wages,  yet  the  master  may  remit  the 

foileiture.    Ship  Mentor,  84 

LEGACY.  8.  A  master  has  power  to  remit  a 

If  a  feme  covert  gives  a  legacy  in  forfeiture ;   and  his  pardon  is  a  redln- 

her  will  to  her  husband  out  of  her  sepa-  tegration  of  the  seamen  in  the  right  of 

rate  property  for  his  maintenance,  un-  wages.    Ship  Mentor*                      84 

der  a  power  of  appointment,  the  ezecu-  4.  A  master  has  no  right  to  din;rade 

tors  are  not  liable  to  be  attached  as  the  ship's  carpenter  without  sufficient 

trustees  of  the  husband  untU  after  a  cause.    Ship  Mentor,                      84 
probate  of  the  will,  and  the  taking  upon 

themselves  of  the  administration  there-  MILL-OWNER, 

of.     An  executor  is  not  liable  to  be  A  mill-owner,  as  such,  has  no  right 

charged  as  the  trustee  of  a  legatee  in  a  to  the  water  of  a  river,  beyond  what 

foreign  attachment.  has  been  legally  appropriated   to  his 

Qtftfre,  if  a  legacy,  given  by  way  of  mill  by  title  or  long  user, 

annuity  to  a  husband  for  his  mainte-  The  riparian  proprietors  have  a  title 

nance,  can  be  attached  in  the  hands  of  to  all  the  water  not  so  appropriated, 

the  executors.   Is  not  such  an  annuity,  7)/ler  vs.  Wilkinson,                     897 
in  its  very  nature,  a  sum  to  be  paid 

personally  to  the  husband  by  the  ex-  MINOR. 

ecutors ;  as  the  bounty  of  the  testator  ?  1.  A  father  may  maintain  a  suit  in 

Piequet  vs.  Stoan.                         448  the  admiralty  for  a  tortious  abduction 

or  seduction  of  his  minor  son  on  a 

MALICE.  voyage  on  the  high  seas,  in  the  nature 

1.  Malice,  in  the  sense  of  the  law,  of  bb  action  per  quod  serviHum  amisit, 
means  wilfulness.     Dexter  vs.  Sjpear.  for  it  is  a  continuing  tort.    Plummer 

116  vs.  Webb.  880 

2.  If  a  seaman  is  in  a  state  of  great  2.  A  father  is  entitled  to  the  services 
debility  and  exhaustion,  so  that  he  can-  of  his  minor  children.  And  he  may 
not  go  aloft  without  danger  of  death  or  sue  in  the  admiralty  for  wages  earned 
enormous  bodily  injury,  and  the  fiicts  by  such  children  by  maritime  services, 
are  known  to  me  master,  who,  not-  Plummer  vs.  Webb.  880 
withstanding,  compels  the  seaman,  by 

VOL.  IV*.  72 
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MISTAKE.  2.  Where  an  American  eMaan  is 

Mistakes  and  fntud  are  eipially  re-  discharged  by  the  master  in  a  fordra 

fievable  in  equity.     J)uni<^  ?s.  Stet"  port,  he  may  recover,  in  a  libel  for 

$cn,                                                349  wages,  the  three  months'  adyance,  au- 
thorized by  the  act  of  Congrese  of 

MORTGAGE.  1803,  eh.  62,  if  the  same  be  not  paid 

1.  An  assignment  may,  in  point  of  to  the  consul  abroad,  to  be  distriboted 
law,  be  ffood,  of  goods  and  their  pro-  according  to  the  act  The  onut  pro- 
ceeds,  though  given  by  way  of  mort-  bandi  is  on  the  master  to  show,  that 
gage,  or  as  security  for  future  advances,  the  advance  was  paid.  Ome  w. 
jyJVolfYB.  Harris.                        516  Oknofuend.                                  Ul 

2.  A  bill  of  sale  of  a  ship  and  cargo, 

lying  in  port,  is,  as  against  creditors,  PARENT, 

good  and  valid,  if  bond  fide  made,  al-  See  MiiroR. 
uiough  possession  is  not  taken  of  (he 

same  by  the  purchaser,  if  such  bill  of  PARTIES, 

sale  be  merely  by  way  of  mortgage  or  See  AcTioir,  6,  7, 9. 
security,  and  not  absolute,  and  it  is 

pursuant  to  the  agreement  of  the  par-  PARTNERS, 

ties,  that  the  mortgagor  shall  have  the  A  general  assignment  is  Talld  for 

conduct  and  management  oi  the  voyage  actual  liabilities,  as  well  as  for  debU 

on  which  the  ship  is  then  destined,  due,  if  the  parties  so  intend. 

Zy  Wolf  vs.  Harris.                       515  One  partner  may  sien  and  seal  such 

an  assignment  for  ttie  arm,  and  it  wiU 

MURDER.  bind  the  partnership,  as  a  release  of  the 

If  a  seaman  is  in  a  state  of  great  de-  debt.  Halsey  vs.  Whitney.  ^ 
bility.and  exhaustion,  so  that  he  cannot 

go  aloft  without  danger  of  death  or  PATENT. 

enormous  bodily  injury,  and  the  facts  1 .  Drawings  annexed  to  a  spedfica* 
are  known  to  the  roaster,  who,  notwith-  tion,  and  referred  to  by  numbers  and 
standing,  compels  the  seaman,  by  moral  letters  in  the  specification,  constitote  a 
or  physical  force,  to  go  aloft,  persisting  part  of  the  specification,  and  may  be 
with  brutal  mali^ity  in  such  course,  referred  to  in  aid  of  the  desciiptioa  to 
and  the  seaman  falls  from  the  mast  and  give  it  certainty.  E4xrl  vs.  Sawyer.  1 
is  drowned  thereby,  and  bis  death  was  2.  A  combination,  if  simple  and  ob« 
occasioned  by  such  misconduct  in  the  vious,  yet  if  entirely  new,  is  patentable; 
master,  under  such  circumstances,  it  is  and  it  is  no  otjection  to  it,  (hat  up  lo  i 
murder  in  the  master.  certain  point  it  makes  use  of  old  na- 
if there  be  no  malice  in  the  master,  chinery.  £arl  vs.  Sawyer.  ^ 
the  crime  is  reduced  to  manslaughter.  3.  As  to  the  proper  ruie  of  damages 
United  States  vs.  Fruman.           605  in  cases  of  infiringement  of  patents. 

Earl  vs.  Sawyer,  ^ 
OCCUPANCY.  4.  A  patentee  of  an  invention  can- 
Priority  of  occupancy  of  the  flow-  not  maintain  a  suit,  after  he  has  mad^ 
ing  water  of  a  river,  creates  no  right,  an  assignment,  for  any  violation  of  w 
unless  the  appropriation  be  for  a  period,  patent ;  but  the  suit  must  be  brou^t 
which  the  law  deems  a  presumption  of  by  the  assignee, 
right.  An  assignment  made  before  the  {^ 
The  exclusive  use  of  flowing  water  tent  is  obtained,  is  good,  and  binds  the 
for  twenty  years,  is  a  conclusive  pre-  right.  Herbert  vs.  Adams.  J^ 
sumption  of  a  right  Tyler  vs.  WU-  5.  If  an  inventor  knowingly  Aue'^ 
Ictnson.                                            897  his  invention  to  go  into  public  and 

general  use  without  objection,  it  w  * 

ONUS  PROBAND!.  dedication  of  it  to  the  pubHc,  and  he 

1.  In  a  writ  on  a  policy  of  insurance,  cannot  afterwards  resume  the  exclusive 

where  the  underwriters  set  up  the  de-  right. 

fence,  of  misrepresentation,  negligent  Our  patent  act  differs  from  the  Ef^ 

navigation,  deviation,  and  unsea worth!-  lisk  in  several  respects.    A  mere  pah- 

ness,  the  ontLs  probimdi  of  the  'three  lie  use  by  others  before  taking  a  patent, 

former  rests  on  the  underwriters ;  but  on  a  sale  thereof  by  the  inventor,  » 

seaworthiness  is  to  be  proved  by  the  not  decisive  against  him  here  as  it  w  JJ 

assured,  for  it  is  a  condition  precedent.  Englatid.    Melius  vs.  SUsbee.     1^ 
TldmarBh  vs.    Washington  Ms.  Co. 

439 
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PLEADING.  PLEDGE. 

1.  Replevin  will  not  lie  by  one  joint  1.  A^  by  his  wiU,  left  £,  a  minor, 
owner.  But  the  objection  can  only  be  $20,000,  to  be  invested  by  his  ezecu- 
taJcen  by  a  plea  in  abatement,  where  tors  in  an  institution  for  saving,  to  be 
he  sues  for  die  whole.  If  he  sues  for  paid  on  her  marriage  or  arrival  at  age, 
a  moiety t  the  Court  will  abate  the  and  in  the  meantime  the  interest  there- 
writ  ex  officio,     jy  Wo}f  vs.  Harris,  on  to  be  paid  to  his  wife  for  tiie  main- 

515  tenance  of  B;  and  he  ordered  all  the 

2.  That  there  is  another  part-owner  public  stock  to  remain  in  hie  name  in 
18  not  good  evidence,  under  the  plea  of  the  loan  office  at  P,  to  be  bound  to  pay 
property  in  a  third  person.  JD*  Wolf  the  $20,000,  adding,  that  his  reason 
vs.  Harris.                                     515  for  so  doing  was  to  make  good  any  de- 

8.  In  all  bills  in  equity  in  the  Courts  ficiency  or  depreciation  that  might  take 

of  the  United  States,  the  citizenship  place  in  the  &ivings  Bank.    Held,  that 

flihould  appear  on  the  face  of  the  bill,  to  the  whole  public  stock,  amounting  to 

entitle  &e  Court  to  take  jurisdiction,  upwards  of  $50,000,  was  pledged  as 

otherwise  the  bill  will  be  dismissed.  security  for  the  principal  legacy,  but 

If  the  citizenship  be  properly  aver-  not  for  the  accruing  interest.     Vernon 

red,  and  the  defendant  means  to  deny  vs.  jy  Wolf,                                    123 

the  fiu;t  of  citizenship,  he  must  take  2.  Property  pledged,  and  in  which 

the  exception  by  way  of  plea,  and  can-  the  party  has  a  lieu,  is  not  liable  to  be 

not  do  it  by  general  answer,  for  it  is  a  attached  by  a  trustee  process.   Picquet 

preliminaiy  inquiry.  Dodge  vs.  Per-  vs.  Swan.  443 
Atrw.                                                435 

4.  A  judgment  may  be  enjoined  in  POSSESSION. 

part,  and  allowed  to  proceed  for  the  1.  Where  Jl  made  an  assignment  of 

residue.    Dunlqp  vs.  Stetson,        849  a  vessel  at  sea,  in  trust  to  B,  to  indem- 

5.  Where  the  declaration  contains  nify  B  for  indorsements,  and  also  to 
due  averments  of  the  presentment  of  a  pay  the  demands  of  certain  other  credi- 
bill  for  acceptance,  and  due  dishonour  tors  named  in  the  conveyance.  Held^ 
and  notice  to  the  drawer,  proof  of  that  the  taking  possession  of  the  said 
these  averments  is  sufficient  to  main-  vessel  by  B,  in  a  reasonable  time  and 
tain  the  suit,  although  there  arc  subse-  manner  after  her  return,  would  be  a 
quent  averments  in  the  declaration  of  sufficient  delivery  and  possession  to 
presentment  for  payment,  non-payment,  support  the  assignment,  although  the 
and  notice  thereof,  which  averments  creditors  of  j1  should  attach  the  vessel 
are  not  proved.  before  such  possession  was  obtained. 

The  ri^t  of  action  is  complete  by  Held,  also,  that  it  was  not  necessary 

the  non-acceptance,  proteM,  and  no-  to  the  validity  of  the  assignment,  that 

tice.     WaUaee  vs.  Jlgry.               886  the  creditors  should  be  technical  par- 

6.  Habitual  drunkenness,  if  it  goes  ties  to  it,  nor  that  their  assent  should 
to  establish  general  incapacity  to  per-  in  any  manner  be  given  to  it  at  the 
form  duty,  is  a  ground  of  forfeiture  of  time  of  its  execution,  if  they  assenled 
wages ;  otherwise  it  goes  only  to  di-  before  any  attachment  of  the  property. 
minish  compensation  for  the  voyage.  Held,  further,  that  the  assignment  be- 
But  no  &ct  of  this  nature  is  examinable  ing  for  the  benefit  of  the  preferred 
at  the  hearing,  unless  averred  and  put  creditors  unconditionallv,  and  without 
in  issue  by  the  owner.  Ome  vs.  any  stipulation  for  a  release  or  otiber- 
TVnonsend.                                    541  wise,  the  law  would,  in  such  a  case, 

7.  In  a  libel  for  wages,  the  allega-  presume  the  assent  of  the  creditors. 
tions  of  the  hiring,  voyage,  &c.  should  Wheeler  vs.  Sumner.  188 
be  drawn  accurately  and  with  reason-  2.  Where  a  marriage  is  proved,  a  re- 
able  certainty,  otherwise  it  may  be  ex-  cital  in  a  deed,  sixty  years  old,  that  the 
cepted  to.  llie  most  correct  course  is,  grantor  is  heir,  and  sells  as  such,  is 
to  state  the  facts,  &c.  in  distinct  arti-  primd  facie  evidence  of  the  fact,  if 
^es,  which  is  the  usual  coarse  in  ad-  possession  of  the  property  has  been 
miralty  proceedings.  No  facts  of  mis-  uniformly  held  ever  since  under  that 
behaviour,  or  other  cause  of  forfeiture  deed.  Stokes  vs.  Dawes,  268 
of  wages,  are  admissible  at  the  hearing,  8.  Where  property  abroad  is  trans- 
unless  the  answer  distinctiy  propounds  ferred,  either  as  security,  or  absolutely, 
them,  and  puts  them  in  issue*  Orne  it  is  sufficient  to  convey  a  good  tiUe  to 
vs.  Tifumsend.                             541  the  purchaser  agaioflt  creditors,  if  the 
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purchaser  uses  due  diligence  upon  the  fore  it  can  be  acted  upon  elsewbete, 

return  voyaee  to  take  possession  of  the  ezactly  as  the  wills  of  persons  mi  jn- 

proceeds,  uthough  they  may  be  con-  m.    The  Courts  of  Probate  have  ex- 

siened  to  the  vendor.      Z>'  Wolf  vs.  elusive  jurisdiction  tA  such  qaestions. 

aamM,                                           515  Puquet  vs.  Swan.                      443 

4.  A  bin  of  sale  of  a  sliip  and  cargo,  3.  A  derivative  6tle  to  perBoaaity 

lyinc  in  pott,  is,  as  asainst  creditors,  may  be  proved  under  a  foreifp  wiD 

good  and  valid,  if  bond  fide  made,  al-  without  probate  here.    Trec9tkuk  n. 

tDOUgh  possession  is  not  taken  of  the  Austin,                                        16 
same  by  the  purchaser,  if  such  bill  of 

sale  be  merely  by  way  of  mortgage  or  PROMISSORY  NOTE, 

security,  and  not  absolute,  aiM  it  is  1.  If  a  party  says,  on  his  promisBOiy 

pursuant  to  the  agreement  of  the  par-  note's  being  produced  to  him,  that  it  is 

ties,  that  the  mortgagor  shall  have  the  as  good  as  money,  this  is  sufficient 

conduct  and  management  of  the  voyage  evidence  to  take  Uie  same  out  of  tbe 

on  which  the  ship  is  then  destined,  statute  of  limitations.  JtmoJdn.Dex' 

irWo^Yn,  Harris.                '       615  ter,                                              1» 

6.  When  goods  are  imported  in  a  2.  The  United  iSlfotes  may  sue  id  tlie 

•hip,  after  such  sale,  and  before  they  Dbtrict  Court  as  indorsees  o(  t  ptoms- 

are  unladen,  an  inspector  is  put  on  sory  note  against  the  maker  thereof, 

board.    His  custody  Aereof,  to  secure  although  &e  maker  and  payee  were 

the  Ken  of  the  United  States  for  du-  citizens  of  the  same  state,  the  restric- 

ties,  is  not  a  divestment  of  the  title  and  tion  contained  in  the  11th  section  of 

possession  of  the  vendee  as  against  the  judiciary  act  of  1789,  eJL  20,  not 

a  wrong-doer.     Sou>la$id  vs.  Harris,  being  intended  to  apply  to  suits  brouj^t 

497  by  the  United  States,  or,  if  so  intend- 

6.  Wliere  eoods  are  sold  while  at  ed,  being  repe^ed  by  the  act  of  1S1&, 

sea,  the  vendee  acquires,  without  ac-  eh.  253.     United  States  in  Error  ts. 

tual  possession,  a  constructive  posses-  Chreene  et  aL                              ^ 
sion,    sufficient   to   maintain  trespass 

against  any  wrong-doer.    HotoUmd  vs.  RELEASE. 

Harris.                                           497  A  bill  in  equity  to  enjoin  a  judg- 
ment lies  m  the  Circuit  Court  where 

POSTMASTER.  the  judgment  is  ^ven,  altfiough  the 

Where  there  are  items  of  debt  and  original  plaintiff  resides  in,  and  is  > 

credit,  in  a  nmning  account  between  citizen  of,  another  state, 

the  Postmaster  General  and  tbe  Depu-  Such  a  bill  is  not  an  original  sffit, 

ty  Postmasters,  in  the  absence  of  any  within  the  sense  of  the  11th  sectioD 

specific  appropriation  by  either  party,  of  the  judiciary  act  of  1789,  ch.  20. 

the  credits  are  to  be  applied  to  the  dis-  A  release  to  a  third  person  of  the 

charge  of  the  debits  antecedently  due,  right  to  the  land  in  controversy  in  the 

in  the  order  of  the  account.    PostmaS'  original  suit,  is  not  an  extinguishment 

ter  Oeneral  vs.  Furber  8rc.             838  of  Uie  right  to  maintain  such  a  bill  for  an 

injunction  and  relief,  where  tbe  equity 

POST-NUPTIAL  SETTLEMENTS,  is  a  mere    possibility  or  constructive 

See  FxME  Covert,  8.  equitable  trust,  created  by  the  decree 


of^the  Court  of  Equity.    Such  an  equi- 
ty is  not  assignable,  for  it  has  no  ex- 


PRE8XJMPTI0N.  ^   ^ , 

See  Appaopriatiov  of  Water,  1,  istence  but  bylhe  decree  of  the  Court, 

8.  subsequently  made. 

Such  an  equity  is  not,  in  a  correct 

PROBATE  COURT.  sense,  "  any  right,  title,  or  interest,  tn 

1.  The  Courts  of  Probate  of  JOiode  the  land"  itself,  so  as  to  pass  by  a 
Island  cannot  appoint  a  guardian  to  a  conveyance  witii  those  words  of  grao^ 
person,  as  incapable  of  taking  care  of  Dunlap  vs.  Stetson.  ^ 
her  estate,  under  the  statute  of  1798, 

p.  816,  without  notice  to  the  party  of  REMAINDER, 

an  adjudication  on  the  facts.     Shnith  See  Descent,  1. 
vs.  BwHngame.                            121 

2.  The  will  of  a  feme  covert,  under  REPLEVIN. 

a  power  reserved  in  a  settiement,  must  1.  In  replevin  upon  the  issue  of  f^ 

be  proved  in  our  Courts  of  Probate  be-  eepU,  proof  that  the  defendant  took  the 
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Sioda  as  manhal,  is  sufficient  proof  of  a  revolt  within  the  meanior  of  the  12th 
e  caption.  jyWo^vs,  ffarris.  515  section  of  the  statute  of  1790,  ch,  9. 
2.  Replevin  wiU  not  lie  hy  one  joint     United  Slides  vs.  Hemmer,  105 

owner.  But  the  objection  can  only  be  2.  A  confinement  of  the  master  with- 
taken  by  a  plea  in  abatement,  where  in  the  statute  of  1790,  eh,  9,  §  12,  is 
he  sues  for  the  whole.  If  he  sues  for  not  limited  merely  to  a  seizure  of  the 
a  moietyt  the  Court  will  abate  the  master  and  preventing  the  movement 
writ  ex  officio.     JD*  Wo^  vs.  JStxrris,    of  his  body,  or  to  locking  up  in  a  par- 

515  ticular  place,  as  a  cabin  or  state-room, 
8.  An  assis^ment  of  goods  at  sea,  but  extends  to  all  restraints  of  personal 
and  Hieir  proceeds,  if  borSi  fide,  is  suf-  liberty  in  freely  going  about  the  ship, 
fident  to  pass  the  legal  title  to  the  by  present  force  or  threats  of  bodily  in- 
goods,  and  also  to  the  proceeds,  so  jury.  United  States  vs.  Hemmer,  105 
tiiat  replevin  will  lie  for  the  latter. 
lyWolfYB,  Harris.  515    RIVER. 

1 .  Priority  of  occupancy  of  the  flow- 

RESPONDENTIA  BOND.  ins  water  of  a  river,  creates  no  rirht. 

In  a  respondentia  bond  for  |^  10,000    unless  the  appropriation  be  for  a  period, 

on  goods  on  board  of  the  brig  S,  from    which  the  law  deems  a  presumption  of 

Boston  to  St,  Petersburg  and  back,    right. 

there  was  a  clause  that  the  brig  was  to  The  exclusive  use  of  flowing  water 
have  on  board,  on  both  passages,  the  for  twenty  years,  is  a  conclusive  pre- 
amount  lent,  in  goods.  Iliere  was  also  sumption  of  a  right.  TSfler  vs.  WU- 
a  memorandum  executed  at  the  same    kinson,  897 

time,  but  not  referred  to  in  the  bond,  2.  Primd  facie  every  proprietor  up- 
that  Ae  biUs  of  lading  should  be  en-  on  each  bank  of  a  river  is  entitled  to 
dorsed  to  the  lenders  as  collateral  se-  the  land,  coveted  with  water  in  part, 
curity.  The  brig  was  lost  upon  the  of  his  bank,  to  the  middle  thread  of  the 
return  voyage,  having  goods  on  board    river.  . 

of  the  value  of  |^  9,000  only.  The  In  virtue  of  this  ownership  he  has  a 
lenders  sued  the  bond  and  claimed  right  to  the  use  of  the  water  flowing 
payment  of  the  $10,000,  because  the  over  it  in  its  natural  current,  without 
fuU  amount  of  eoods  was  not  on  board,  diminution  or  obstruction.  But  he  has 
and  because  the  bills  of  lading  were  no  property  in  the  water  itself, 
not  endorsed  to  the  lenders.  It  was  Every  proprietor  may  use  the  water 
Held,  that  these  acts  were  not  condi-  as  it  flows,  according  to  his  pleasure, 
tions  precedent,  the  omission  of  which  if  the  use  be  not  to  the  prejudice  of 
were  sufficient  to  justify  a  recovery  in  anyother  proprietor. 
ioto ;  but  the  lenders  were  entitled  to  There  is  no  difference,  whether  a 
recover  the  difierence  in  amount  be-  proprietor  be  above  or  below  another 
tween  the  sum  lent  and  the  sum  on  in  the  river,  for  no  right  is  acquired  or 
board  at  the  time  of  the  loss.  lost  by  any  such  circumstance.     No 

How  instruments  of  respondentia  of  proprietor  has  a  right  to  throw  back- 
this  sort  are  to  be  construed.  Frank-  water  on  a  proprietor  above,  or  to  di- 
Un  Inswance  Co,  vs.  Lord.  248    vert  it  from  a  proprietor  below,  to  his 

injury.     Tffler  \s,  Wilkinson,        897 

RESIDENCE.  8.  A  deed  of  land,  bounding  the  land 

See  Citizenship,  1.  **  beginning  at  a  stoke  and  stones  on 

the  west  bank  of  Penobscot  river  near 

REVERSION.  a  thorn-bush,  marked  on  four  sides. 

See  DxsGsirT,  1.  &c.  &c. ;   thence  to  a  stake  and  stones 

on  the  same  bank  of  said  river ;  thence 
REVOLT.  running  on  the  western  bank  of  said 

1.  A  revolt  is  an  usurpation  of  the  river  to  high- water  mark  to  the  first 
authority  and  command  of  the  ship,  mentioned  bounds,"  conveys  the  land 
and  an  overthrow  of  that  of  the  master  only  to  the  high-water  mark  on  the 
or  commanding  officer.  Any  conspira-  bank  of  such  nver,  and  does  not  in- 
cy  to  accompfish  such  an  object,  or  to  elude  the  flats  below, 
resist  a  law&l  command  of  the  master  The  owner  takes  the  bank  as  it  is, 
for  such  purpose,  and  any  endeavour  and  may  continue  to  be,  by  alluvion  or 
to  stir  up  others  of  the  crew  to  such  decrease  by  the  flow  oi  the  river, 
reiistance,  is  an  endeavour  to  commit    Durilap  vs.  Stetson.  849 
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SALE  OF  REAL  ESTATE.  SEAMEN   AND    SEAMEN'S    WA- 

1.  A  nle  was  at  first  made  of  a  fium  GES. 

upon  a  contract  of  so  much  per  acre,  1.  Where  seamen  had  forfeited  their 

to  be  ascertained  by  measurement.  Af-  wages  by  misconduct  in  the  voyage, 

tenrards  the  parlies  agreed  to  waive  and  afterwards  earned  wages,  the  Comt 

any  measurement,  and  uie  yendee  took  Held,  1st,   that  the  advance  wages, 

tiie  &nn  at  the  gross  sum  of  $2500,  stipulated    in    the    shipping    articles, 

supposing  it  to  contain  fifty  acres,  from  should  be  a  charge  on  the  farfinted 

Ae  representation  of  the  vendor ;  and  wages. 

in  the  deeds  of  conveyance  the  land  2d.  That  money  advanced  on  die 
was  stated  to  contain  forty-seven  and  a  voyage  for  dodies,  &c.  [and  not  stipn- 
half  acres,  '<  more  or  less."  Held,ib»t  lated  for,  should  be  a'chaige  on  the 
as  the  vendor  was  not  guilty  of  any  unforfeited  wages, 
fraudulent  misrepresentation,  but  ex-  Sd.  That  hospital  money  should  be 
pressed  his  band  fide  belief,  the  ven-  apportioned  pro  rata  on  due  wages  of 
dee  was  not  entitled  to  relief  in  equity,  the  whole  voyage.  Ship  Mentor.  102 
although  the  quantity  turned  out  upon  2.  Of  the  nghts  and  duties  of  mas- 
subsequent  measurement,  to  be  forty  ters  as  to  the  pumshmeot  of  seamen, 
and  a  half  acres  only,  each  party  having  United  States  vs.  Freeman.  605 
been  well  acquainted  with  the  local  8.  Seamen  are  deemed  in  law  cieffible 
boundaries  of  the  fium.  Stebbitu  vs.  as  well  as  competent  witnesses,  and 
Eddy.                                            414  their  testimony  is  to  be  wein^ied  like 

2.  Where  a  farm  is  sold  at  so  much  other  witnesses.  United  States  vs. 
per  acre,  if  the  quantity  be  mistaken  by  JP)reeman.  605 
the  parties,  a  Court  of  Equity  will  re-  4.  A  father  is  entitled  to  the  services 
lieve  the  party  iniured  by  the  mistake,  of  his  minor  children.     And  be  may 

In  such  case  the  vendee  has  a  right  sue  in  the  admiralty  for  wages  earned 

to  take  tiie  &rm  at  the  price  of  the  real  by  such  children  by  maritime  services. 

number  of  acres,  and  to  have  compen-  Plummer  vs.  Webb.                       380 

sation  for  the  deficiency,  if  he  has  paid  5.  Wages  of  seamen  are  forfeited  for 

the  consideration.  gross  offences ;  but  not  for  slight  firalts. 

So  where  the  sale  is  for  a  gross  sum,  either   of  neglect  or  disobedience. — 

and  there  is  a  positive  representation  There  must  be  either  an  habitual  neg- 

of  the  quantity  by  the  vendor.  lect  or  disobedience,  or  a  single  act  of 

But  it  may  be  otherwise,  if  the  state-  a  heinous  and  aggravated  nature. 

,  ment  of  the  quantity  be  mere  matter  of  Repentance  and  tender  of  amends 

description,  and  not  of  the  essence  of  reinstate  the  claim  for  wages.       Sop 

the  contract ;   as  where  the  contract  Mentor.                                            84 

contains  the  words,  so   many  acres,  6.  If  the  articles  prohibit  any  traffic 

*'more  or  lets"  or  "containing  by  by    the    seamen   under   forfeiture    of 

estimation**  &c. ;   for  in  such  cases  wi^s,  yet  the  master  may  remit  the 

die  vendee  may  take  upon  himself  the  forfeiture.     Ship  Mentor,                  84 

risk  of  the  quantity.  7.  A  master  has  power  to  remit  a 

But  if  there  be  any  fraud  or  wilful  forfeiture  and  his  pardon  is  a  redinte- 

misrepresentation  of  the  quantity,  equi-  gration  of  the  seamen  in  the  right  of 

tv' will  afford  relief  in  these  latter  cases,  wages.     Ship  Mentor.                      84 

Stebbins  vs.  Eddy.      ^                  414  8.  A  master  has  no  right  to  degrade 

3.  A  deed  of  land,  bounding  the  land  the  ship's  carpenter  wimout  sufficient 
"  beginning  at  a  stake  and  stones  on  cause.  Ship  Mentor  84 
the  west  bank  of  Penobscot  river  near  9.  Wages  forfeited  for  an  offence  are 
a  tfaom-bush,  marked  on  four  sides,  &c.  only  such  as  are  earned  antecedently, 
3u:. ;  thence  to  a  stake  and  stones  on  and  not  subsequently  to  the  offence, 
the  same  bank  of  said  river ;  thence  Ship  Mentor,  84 
running  on  the  western  bank  of  said  10.  Where  an  jSmerican  seaman  is 
river  to  high-water  mark  to  the  first  discharged  by  the  master  in  a  foreisn 
mentioned  bounds,''  conveys  the  land  port,  he  may  recover,  in  a  libel  for 
only  to  the  hi^h-water  mark  on  the  wages,  the  tmee  months'  advance,  au- 
bamc  of  such  river,  and  does  not  in«  thorized  Inr  the  act  of  Congress  of  1808, 
elude  the  flats  below.  eh,  62,  if  the  same  be  not  paid  to  the 

The  owner  takes  the  bank  as  it  is,  consul  abroad,  to  be  distributed  accoid- 

and  may  continue  to  be,  by  alluvion  or  ing  to  the  act.    The  onus  probandi  is 

decrease   by  the    flow  of  the  river,  on  the  master  to  show,  mat  the  ad- 

l^nlap  vs.  Stetson.                      849  vance  was  paid.    Ome  vs.  Townsend. 

641 
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11.  Habitual  dnmkeniieM,  if  it  goes  Held,  alflo,  that  it  was  not  neeesaaiy 
to  establish  general  incapacity  to  per-  to  the  inalidity  of  the  assignment,  that 
foim  duty,  is  a  ground  or  forfeiture  of  the  creditors  should  be  technical  par* 
wages  ;  otherwise  it  goes  only  to  di-  ties  to  it,  nor  that  their  assent  should 
minish  compensation  for  the  voyage,  in  any  manner  be  given  to  it  at  the 
But  no  fact  of  this  nature  is  examinable  time  of  its  execution,  if  they  assented 
at  the  hearing,  unless  averred  and  put  before  any  attachment  of  the  property, 
in  issue  by  the  owner.  Ome  vs.  Town-  Held,  further,  that  the  assienment  be- 
»end.                                               541  ing  for  the  benefit  of  the  preferred  cred- 

12.  Where  misconduct  is  relied  on  iters  unconditionally,  and  without  any 
to  defeat  the  claim  of  wages,  it  should  stipulation  for  a  release  or  otherwise, 
be  stated  with  reasonable  certainty  as  the  law  would,  in  such  a  case,  presume 
to  time,  place,  circumstances,  and  de-  the  assent  of  the  creditors.  Wheeler 
gree.     Ome  vs.  Towneend.           541  vs.  Sumner,                                   188 

13.  A  refusal  to  do  duty,  at  a  mo-  2.  Where  seamen  had  forfeited 
ment  of  high  excitement  from  punish-  their  wages  by  misconduct  in  the 
ment  inflicted  on  the  party,  if  not  fol-  voyage,  and  afterwards  earned  wages, 
lowed  by  obstinate  perseverance,  is  not  the  Court  Held,  Ist,  that  the  advance 
a  forfeiture  of  wages.  Ome  vs.  Town-  wages,  stipulated  in  the  shipping  arti- 
send,                                              541  des,  should  be  a  charge  on  the  for* 

14.  Under  what  circumstances  a  dis-  feiled  wages. 

missal  of  a  seaman  from  duty  may  be  2d.   That  money  advanced  on  the 

-^justifiable.    Ome  vs.  Townsend,    541  voyage  for  clothes,  &c.  and  not  stipu- 
lated for,  should  be  a  charge  on  die  un- 

SEISIN.  forfeited  wages. 

Where  the  Commonwealth  is  seised  8d.  That  hospital  money  should  be 

under  an  inquest  of  office  of  lands,  that  apportioned  pro  rata  on  the  wages  of 

seisin  must  be  deemed  to  continue,  the  whole  voyage.   Ship  Mentor.    102 

untU  the  title  is  lawfully  parted  with ;  3.  A  vessel,  engaged  in  the  coasting 

for  die  Commonwealth  cannot  be  dis-  trade,  and   having   goods   on   hohia, 

seised.  which  have  not  paid  duties,  is   not 

A  resolve  of  the  legislature,  releasing  within  the  purview  of  the  50th  section 

such  title  to  another,  may  be  construed  of  the  revenue  act  of  1799,  eh.  128,  as 

as  a  grant,  if  necessaiy  to  give  it  eflect  to  landing  foreign  goods  without  a  per- 

Stokes  vs.  Dawea,                         268  mit.     Jackson  in  Error  vs.   United 

States.  186 

SEAWORTHINESS.  4.  In  a  poUcy  on  a  ship  there  is  al- 

See  Insuban CJE,  8,  9.  ways  an  imphed  representation,  that 

the  ship's  papers  disclose  the  true  legal 

SET-OFF.  ownership.      Ohl  vs.  The  Eagle  m- 

1.  A  trustee  may,  in  a  foreign  attach*  suranee  Company.  172 
ment  process,  set  off  against  a  debt  or  5.  If  a  part^  intends  to  insure  a 
claim  due  from  him  to  the  debtor,  any  special  or  eqmtable  ownership  in  a 
claim  he  has  against  the  debtor,  which  Jiip,  he  must  give  notice  to  the  un- 
she  could  set  off  in  an  adverse  suit  at  derwriter;  a  common  policy  on  a  ship 
law  brought  by  the  debtor  himself,  covers  orily  the  legal  ownership.  Ohl 
Pkquei  vs.  Switn.                         443  vs.  The  Eagle  msurance  Co.        172 

2.  In  general  set-ofi&  are  not  admis-  6.  A  revolt  is  an  usurpation  of  the 
able  in  the  admiralty.    Ship  Mentor,  authority  and  command  of  the  ship,  and 

84  an  overthrow  of  that  of  the  master  or 
SHIPS  AND  SHIPPING.  commanding  officer.  Any  conspiracy  to 
1.  Where  A  made  an  assignment  of  accomplish  such  an  object,  or  to  resist 
a  vessel  at  sea  in  trust  to  B,  to  indem-  a  lawful  command  of  the  master  for 
nify  B  for  indorsements,  and  also  to  such  purpose,  and  any  endeavour  to 
pay  the  demands  of  certain  other  credi-  stir  up  others  of  the  crew  to  such  re- 
tors  named  in  the  conveyance.  Held,  sistance,  is  an  endeavour  to  commit  a 
that  the  taking  possession  of  the  said  revolt,  within  the  meaning  of  the  12tfa 
vessel  by  B,  in  a  reasonable  time  and  section  of  the  statute  of  1790,  eh  9. 
manner  after  her  return,  would  be  a  United  States  vs.  Hemmer.  106 
sufficient  delivery  and  possession  to  7.  A  confinement  of  the  master, 
support  the  assignment,  although  the  within  the  statute  of  1790,  eh.  9,  §  12, 
creditors  of  ^  should  attach  the  vessel  is  not  limited  merely  to  a  seizure  of 
before  such  poMcssion  was  obtained.  the  master  and  preventiDg  the  move- 
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ment  of  Us  body,  or  to  locUog  up  in  a  (he  puichafler  tf^ainst  creditors,  if  Ae 

particular  placo,  as  a  cabin  or  state-  purcbaser  uses  due  dilif;ence  upon  ihs 

room,  but  extends  to  all  restraints  of  return  voyage  to  talce  possession  of  the 

personal  liberty  in  freely  going  about  proceeds,  uthougfa  they  may  be  con- 

the  ship,  by  present  force,  or  threats  of  signed  to  the   vendor.      jD*  Woff  vs. 

bodily  injury.    United  States  va.  Hem-  Morris.  515 

mer.  105        16.  A  bill  of  sale  of  a  ship  and  cargo, 

8.  Where  insurance  was  eflfected  on  lying  in  port,  is,  as  against  creditms, 
a  vessel  which  had  been  previously  to-  good  and  valid,  if  bond  fide  made,  al- 
tally  lost,  but  the  owner,  at  the  time  of  mougfa  possession  is  not  taken  of  the 
procuring  the  insurance,  had  no  know-  same  by  the  purchaser,  if  such  bill  of 
ledge  of  the  loss,  but  acted  with  entire  sale  be  merely  by  way  of  mortgage  or 

Sod  faith  in  procuring  the  insuxance :  security,  and  not  absolute,  and  it  is 
eld,  that  the  omission  of  the  master  pursuant  to  the  agreement  of  the  par- 
te communicate  intelligence  of  the  loss,  ties,  that  the  mortgagor  shall  have  the 
although  such  omission  vras  wilful,  and  conduct  and  mana^ment  of  the  voyage 
with  a  fraudulent  design  to  enable  the  on  which  the  ship  is  then  destmed. 
owner  to  make  insurance  after  the  to-  jy  Woif  vs.  Harris.  515 
tal  loss,  did  not  render  the  policy  void,  17.  Where  a  bill  of  exchange  is 
or  preclude  the  owner  from  a  recovery,  drawn  by  the  master  of  a  ship,  ^  an- 
Held^  that  it  was  the  duty  of  the  mas-  thority  of  the  owners,  in  his  own  name, 
ter  to  give  information  of  the  loss  to  for  cargo  supplied  for  the  owners,  the 
his  owner  as  soon  as  he  reasonably  latter  are  liable,  and  are  entitled  to  the 
could,  and  that  his  omission  to  do  so  same  defence  against  the  bill,  in  case 
was  a  plain  departure  from  his  duty,  of  dishonour,  that  they  'would  be,  as 
Buggies  vs.  General  Interest  hisu-  drawers.  WaJiaee  vs.  j^gry.  886 
ranee  Company.                              74        18.  The  second  proviso  of  tiie  62d 

9.  Where  a  bill  of  lading  consigns  section  of  the  collection  act  of  1799, 
the  property  to  a  consignee  for  sdes  eh.  128,  makes  the  consignee  of  goods 
and  returns,  he  alone  can  endorse  them,  liable  as  owner  for  the  duties  thereon; 
so  as  to  convey  the  title.  But  subject  but  it  does  not  prevent  the  consgpwe 
to  such  an  endorsement  to  a  purchaser,  from  passing,  by  sale  or  odierwise,  a 
the  consignor  may,  by  a  legal  convey-  good  title  to  the  same  goods,  subject 
ance,  assign  a  legal  title  to  them,  so  as  only  to  the  payment  of  the  duties 
to  be  good  lu^inst  his  own  creditors,  thereon.  If  Uie  consignee  owes  other 
jy  Wolf  y9.  Harris.                        515  bonds  for  duties,  which  are  due  and 

10.  A  bill  of  sale  of  a  ship  is  good,  unpaid,  he  b  entitled  to  no  eredit  for 
though  it  do  not  recite  the  certificate  duties  at  the  custom-house ;  but  the 
prescribed  by  the  registry  act.  X)*  Wolf  goods  themselves  may  pass  by  safe, 
vs.  Harris.                                     515  and  are  liable  only  for  the  duties  pay- 

11.  Of  the  rights  and  duties  of  mas-  able  thereon,  and  not  for  other  duties 
ters  as  to  the  punishment  of  seamen,  due  aod  unpaid.  Howland  vs.  Harris, 
United  States  vs.  Freeman.           505  '  497 

12.  Seamen  are  deemed  in  law  cred-  19.  When  goods  are  imported  in  a 
ibie  as  well  as  competent  witnesses,  ship,  after  such  sale,  and  before  they 
and  their  testimony  is  to  be  weighed  are  unladen,  an  inspector  is  put  oa 
like  other  witnesses.  United  States  board.  His  custody  thereof,  to  secure 
vs.  Freeman.                                  605  the  lien  of  the  United  i^tes  for  duties, 

18.  An  assignment  of  goods  at  sea,  is  not  a  divestment  of  the  title  and 

and  their  proceeds,  if  bond  fide,  is  suf-  possession  of  the  vendee  as  against  a 

ficient  to  pass  the  legal  title  to  the  wrong-doer.  Howland  y8.^Banis. 
goods,  and  also  to  the  proceeds,  so  that  487 

replevin  will  lie  for  the  latter.   D*  Wolf       20.  Where  goods  are  sold  while  at 

vs.  Harris.  515  sea,  the  vendee  acquires,  without  ac- 

14.  An  indorsement  of  the  bill  of  tual  possession,  a  constructive  posses- 
lading  is  not  indispensable  to  perfect  sion,  sufficient  to  maintain  trespass 
an  assignment  of  goods  at  sea.  It  is  against  any  wrong-doer.  Howland  vs. 
sufficient,  if  there  be  a  good  assignment  Harris.  497 
of  the  property  by  a  conveyance,  with  21.  That  there  is  another  part-own- 
apt  words.    2>*  Wolf  vs.  Harris.     515  er  is  not  good  evidence,  under  the  plea 

16.  Where  property  abroad  is  trans-  of  property  in  a  third  person,    jy  Woif 

ferred,  either  as  security,  or  absolutely,  vs.  Harris.  616 

it  is  sufficient  to  convey  a  good  title  to        22.  A  policy  of  insurance  was  un- 
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derwiitten  on  the  entierty  of  a  ship ;  at  the  hearing,  unless  averred  and  put 
«nd  the  ship's  papers  on  the  voyage  in  issue  by  the  owner.  Ome  vs. 
showed  a  Joint  ownership  of  the  master  TowfiBefid,  541 
and  the  assured.  Heldy  that  parol  evi-  81.  Where  misconduct  is  relied  on 
dence  was  not  admissible  to  contradict  to  defeat  the  claim  of  wages,  it  should 
the  ship's  papers,  and  prove  a  sole  be  stated  with  reasonable  certainty  as 
ownership  in  the  assured,  and  that  the  to  time,  place,  circumstances,  and  de- 
papers  were  all  wrong  and  founded  in  gree.  Ome  vs.  Town$end,  641 
mistake.  82.   It  is  no  objection  to  the  recove- 

Qutfre  if  a  title  to  a  ship  engaged  in  iv  of  the  three  months'  advance,  that 

foreign  trade  can  pass  by  parol.     Ohl  tlie  name  of  the  seaman  b  omitted,  as 

vs.  The  Eagle  Inntranee  Co.        172  an  Jlmeriean  citizen,  in  the  list  of  the 

28.  If  a  policv  of  insuraoce  is  un-  crew,  certified  from  the  collector's  of- 
derwritten  on  a  ship,  the  assured  can-  fice,  under  the  act  of  1796,' c^.  86,  §  4, 
not  set  up  a  parol  title  to  the  whole  of  if  he  is  named  as  an  American  citizen 
the  ship,  when  the  ship's  papers  on  the  on  the  master's  list  of  the  crew.  Ome 
voyage  prove  a  Joint  ownership  in  him-  vs.  Totfftuend,  641 
self  and  the  master.  In  such  case  he  88.  A  refusal  to  do  duty,  at  a  mo- 
can  only  recover  for  his  own  moiety  in  ment  of  high  excitement  from  punish- 
case  of  loss.  Ohl  vs.  The  Eagle  /»-  ment  inflicted  on  the  party,  if  not  fol- 
9Wance  Company.                         172  lowed  by  obstinate  perseverance,  is  not 

24.  Wages  of  seamen  are  forfeited  a  forfeiture  of  wages.    Ome  vs.  Town* 

Ibr  gross  offences ;   but  not  for  slight  eend,                                             641 

faults,  either  of  neglect  or  disobedience.  84.  The  mate  is  entitled  to  com- 

lliere  must  be  either  an  habitual  neg-  mand  in  the  absence  of  the  master,  and 

lect  or  disobedience,  or  a  single  act  of  if  a  seaman  be  wrongfully  dismissed  by 

a  heinous  and  aggravated  nature.  him,  the  owners  are  liable  therefor,  as 

Repentance  and  tender  of  amends  the  act  of  their  agent  Ome  vs.  Toum" 

reinstate  the  claim  for  wages.     Ship  send,                                             641 

Mentor.                                          84  86.  If  (he  log-book  states  a  deser- 

26.  If  the  articles  prohibit  any  traf-  tion,  it  may  be  repelled  by  proof  of 

fie  by  the  seamen  under  forfeiture  of  the  falsity  of  the  entry,  or  its  being 

waces,  yet  the  master  may  remit  the  made  by  mistake.     Ome  vs.  Jbton- 

foifeiture.     Ship  Mentor,                 84  eend.                                               641 

26.  A  master  has  power  to  remit  a  86.  Under  what  cireumstances  a  dis- 
fbrfeiture ;  and  his  pardon  is  a  redinte-  missal  of  a  seaman  from  duty  may  be 
gtation  of  the  seamen  in  the  right  of  justifiable.  Ome  vs.  Tofjonsei^  641 
wages,    Ship  Mentor.                      84 

27.  A  master  has  no  right  to  degrade  STATUTE  OF  LIMITATIONS, 
the  ship's  carpenter  without  sufficient  1.  If  a  party  says,  on  hb  promissory 
cause.    Ship  Mentor,                      84  note's  being  produced  to  him,  that  it  is 

28.  Wages  forfeited  for  an  offence  as  good  as  money,  this  is  sufficient  evi- 
are  only  such  as  are  earned  antecedent-  dence  to  take  the  same  out  of  the 
Yft  <^<1  ^'^^  subsequently  to  the  offence,  statute  of  limitations.  Arnold  vs.  Dec- 
Ship  Mentor,                                   84  ter.                                                 122 

29.  Where  an  American  seaman  is  2.  The  statute  of  limitations,  of  ac- 
disdiarged  by  the  master  in  a  foreign  tions  against  executors  and  administn- 
port,  he  may  recover,  in  a  libel  for  tors  in  Maeeachuaette,  does  not  begin 
wages,  the  three  months'  advance,  au-  to  run  against*  persons  who  have  a 
tiiorized  hv  the  act  of  Congress  of  right  to  appeal  irom  the  decree  erant- 
1808,  eh,  62,  if  the  same  be  not  paid  to  ing  administration,  unto  their  right  of 
the  consul  abroad,  to  be  distributed  ac-  appeal  is  lost,  or  the  decree  becomes 
cording  to  the  act.  The  onus  prO'  absolute.  Trecothick  vs.  Austin,  16 
handi  is  in  the  master  to  show,  that  8.  Trusts  devolving  on  an  executor, 
the  advance  was  paid.  Ome  vs.  Totmu  and  trust  property  in  the  hands  of  the 
send.                                             641  deceased,  kept  separate,  are  not  assets 

80.  Habitual  drunkenness,  if  it  goes  in  the  hands  of  executors  and  adminis- 
to  establish  general  incapacity  to  per-  trators ;  and  the  statute  of  limitations 
form  duty,  is  a  ground  of  forfeiture  of  does  not  run  against  them.  Treeothiek 
wages ;  otherwise  it  goes  only  to  di-    vs.  Austin.  16 

mii&h  compensation  for  the  voyage.  ^ 
But  no  &ct  of  this  nature  is  examinable  * 

VOL.  IV*.  73 
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fiTATCTTES  COMMENTED  ON. 

Ukited  States. 

1789.  JudiciAiy  act,  ch,  20.  Suit.    849 

JurisdictioD.  426 

1790.  d^  9,  §  12.  Revolt.  106 

28.  Indictment   232 
1796.  86,      4.  CitizeoBhip.  641 

1799.  ch.  128.  Revenue  act.  Permit.  186 

Interior  Dbtrict  192 

Consignee.  497 

eh,  28,  §  62.  Transfer.  615 

ch,  129.  Collector's  commissions.  118 

1803.  ch.  62.   Advance  to  seamen.  641 

1804.  March  26,  eh,  40.  High  Seas.  807 
1815.  eh.  268.  Jurisdiction.  426 
1820.  eh.  102.  Collector's  commis- 
sions. 118 

1824.  eh.  186.  Duties.  128 

Rhods  Isi.Ain>. 
1798.  page  816,  6  2.  Guardian.       121 
1822.  222.  Statute  of  descents. 

Next  of  kin.  802 


826 


467 
174 
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MxinrK. 

1821.  eh.  86.  §  2.        Waste. 

Massachusetts. 
1783.  eh.  86.    Inheritance. 
1779.        80.    Confiscation. 
1794.        65.    Trustee  Process. 
1807.        76.    Improvements. 

TENANT. 

See  T1T1.E,  2. 


TENANTS  IN  COMMON. 

1.  One  tenant  in  common  may  dis- 
seise another;  and  if  a  person  enter 
into  possession,  claiming  title  to  the 
entierty  under  a  deed,  and  the  title 
turns  out  to  he  defective  as  to  a  moie- 
ty, it  is  a  disseisin  of  the  parties  enti- 
tled to  that  moiety.  Freseott  vs. 
J^evers,  826 

2.  The  act  of  16th  of  March,  1821, 
eh.  36,  ^  2,  which  punishes  waste  and 
cutting  down  trees,  &c.  by  one  tenant 
in  common,  without  notice  to  the  oth- 
ers, by  treble  damages,  applies  only  to 
cases,  where  the  tenancy  in  common 
is  admitted,  and  not  to  cases,  where« 
the  entierty  is  claimed  by  titie,  or  dis- 
seisin, although  it  turns  out  defective 
as  to  a  moiety.    Freseott  vs.  JVevera. 

826 
TITLE. 

1.  An  inquest  of  office  by  the  Attor- 
ney General,  for  lands  escheating  to 
the  government  by  reason  of  alienage, 
is  evidence  of  titie  in  all  cases ;  but  is 
not  conclusive  evidence  against  any 


person,  who  was  not  tenant  at  the 
time  of  ihe  inquest,  or  party  or  pnvy 
thereto.  Such  person  may  prove,  thai 
there  are  lawful  heirs,  not  aliens,  « 
esae.    Stokea  vs.  Dowcm.  268 

2.  Where  the  estate  of  a  tenant  in  fiw 
tail  male  was  confiscated  to  the  Com- 
monwealth, under  the  statute  of  Afosso- 
ehusett$  of  80th  of  April,  1779,  for  con- 
fiscating the  estates  of  absentees.  HeU, 
that  the  estate  of  the  remainder-man 
was  not  thereby  divested,  but  tiiat  the 
Commonwealth  took  only,  by  virtue  of 
the  confiscation,  such  an  estate  as  ibtt 
absentee  had  in  the  premises. 

Also  Held,  that  the  tenant  in  posMS- 
sion  of  the  premises  under  a  ddective 
titie  from  the  Commonwealtii,  afier  the 
ezpiiation  of  this  estate,  was  enlilled 
to  tiie  value  of  his  impioyements. 
Borland  vs.  Dean.  VJA 

3.  One  tenant  in  common  may  (fis- 
seise  another ;  and  if  a  person  enter  in* 
to  possession,  claiming  tide  to  the  en- 
tierty under  a  deed,  and  the  title  tmns 
out  to  be  defective  as  to  a  moiety,  it  is 
a  disseisin  of  the  parties  entitled  to  that 
moiety.    Freseott  vs.  JVevers.        S2S 

4.  A  policy  of  insurance  was  under^ 
written  on  the  entierty  of  a  ship ;  and 
the  ship's  papers  on  the  voyage  ^owed 
a  joint  ownership  of  the  master  and  the 
assured.  Held,  that  parol  evidence 
was  not  adndssible  to  contradict  the 
ship's  papers,  and  prove  a  sole  owner- 
ship in  the  assured,  and  that  the  papeis 
were  all  wrong,  and  founded  in  mis- 
take. 

QiKsre,  if  a  tide  to  a  ship,  eneaged  in 
foreifrn  trade,  can  pass  by  paroL  OM 
vs.  The  Eagle  Insuranee  Co.         172 

6.  If  a  poficy  of  insurance  is  under- 
written on  a  ship,  the  assured  cannot 
set  up  a  parol  title  to  the  whole  of  the 
ship,  when  the  ship's  papers  on  the 
voyage  prove  a  joint  owneiship  in  him- 
self and  the  master.  In  such  case  he 
can  only  recover  for  his  own  moiety  in 
case  of  loss.  Ohl  vs.  The  Eagle  M- 
$uranee  Company.  172 

TRANSFER, 

1.  The  proviso  in  the  revenue  col- 
lection act  of  1799,  ch.  28,  §  62,  as  to 
transfer  before  entrf  of  goo&,  does  not 
interfere  widi  the  general  validity  of 
such  transfers.  Its  object  is  only  the 
security  of  the  duties  due  to  tlie  gov- 
ernment, and  the  duties  on  the  goods 
being  paid,  the  transfer,  if  hand  fide, 
is  complete  for  all  legal  puiposes. 
jy  Wojf  vs.  JEZarrit.  51^ 


A  TABLE,  au^  579 

2.  Where  property  abroad  is  bans-  execution,if  <)i8coyered,orof  anydebts 
ferred,  either  as  seciuity,  or  absolutely,  or  credits,  where  the  trustee  sets  up 
it  is  sufficient  to  convey  a  good  title  to  any  title  or  claim  adverse  to  that  of  the 
the  purchaser  against  creditors,  if  the  debtor ;  for  example,  where  the  trustee 
purchaser  uses  due  diligence  upon  the  claims  under  a  post-nuptial  settlement 
letum  voyage  to  take  possession  of  the  by  the  debtor.  Piequet  vs.  8u>an.  448 
proceeds,  although  they  may  be  con- 
signed to  the  vendor.  D*  Woff'  vs.  TRUSTS. 
JBuunris,                                          615  See  Exxcutob  aitd  Admiitibtra- 

TOR,  7. 

TRIAL. 

See  IirsiGTMSHT.  UNDERWRITER. 

See  Iksuranck.  1. 
TRUSTEE  PROCESS. 

1.  Where  persons,  sued  as  trustees  VENDOR  AND  VENDEE. 

In  a  foreign  attachment,  assert  an  ad-  1.  A  sale  was  at  first  made  of  a  (arm 

verse  title  to  the  property  in  a  third  upon  a  contract  of  so  much  per  acre,  to 

person,  as  her  separate  property,  they  be  ascertained  by  measurement.    Af- 

are  not  bound  to  answer  how  they  have  terwards  the  parties  agreed  to  waive 

disposed  of  it  for  her  use  from  time  to  any  measurement,  and  the  vendee  took 

time.    Piequet  vs.  Swan,               443  the  &rm  at  the  gross  sum  of  $2,500, 

2.  A  trustee  may,  in  a  foreign  at-  supposing  it  to  contain  fifty  acres,  from 
tachment  process,  set  off  against  a  debt  the  representation  of  the  vendor ;  and 
or  claim  due  from  him  to  the  debtor,  in  the  deeds  of  conveyance  the  land 
any  claim  he  has  against  the  debtor,  was  stated  to  contain  forty-seven  and  a 
which  she  could  set  off  in  an  adverse  half  acres,  "  more  or  less."  Held,  that 
suit  at  law  brought  by  the  debtor  him-  as  the  vendor  was  not  guilty  of  any 
self.    Piequet  vs.  Swan.                443  fraudulent  misrepresentation,  but  ez- 

8.  Where  the  persons  sued  as  trus-  pressed  his  bond  fide  belief,  the  ven- 

tees  of  the  husband  claim  title  as  ap-  dee  was  not  entitled  to  relief  in  equity, 

pointees  and  trustees  under  the  will  of  altliough  the  quantity  turned  out,  upon 

the  wife,  and  the  will  has  not  been  ad-  subsequent  measurement,  to  be  forty 

mittcd  to  probate,  they  caimot  be  ad-  and  a  half  acres  only,  each  party  having 

judged  trustees.     Piequet  vs.  Swan,  been  well  acquainted  with  the  locu 

443  boundaries  of  the  fiirm.    Stebbins  vs. 

4.  If  a  feme  covert  gives  a  legacy  in  Eddy.  414 
her  will  to  her  husband  out  of  her  sepa-  2.  Where  a  farm  is  sold  at  so  much 
rate  property  for  his  maintenance,  un-  per  acre,  if  the  quantity  be  mistaken  by 
derapower  of  appointment,  the  execu-  the  parties,  a  Court  of  Equity  will  re- 
tors  are  not  liable  to  be  attached  as  lieve  the  party  injured  by  the  mistake, 
trustees  of  the  husband  until  after  a  In  such  case  the  vendee  has  a 
probate  of  the  will,  and  the  taking  up-  right  to  take  the  farm  at  the  price  of 
on  themselves  .of  the  administration  the  real  number  of  acres,  and  to  have 
thereof.  An  executor  is  not  liable  to  compensation  for  the  deficiency,  if  he 
be  charged  as  the  trustee  of  a  legatee  has  puid  the  consideration. 
in  a  foreign  attachment.  So  where  the  sale  is  for  a  gross  sum, 

Quare,  if  a  legacy  given  by  way  of  and  there  is  a  positive  representation 

annuity  to  a  husband  for  his  roainte-  of  the  quantity  by  the  vendor, 

nance  can  be  attached  in  the  hands  of  But  it  may  be  otherwise,  if  the  state- 

the  executors.    Is  not  such  an  annuity  ment  of  the  quantity  be  mere  matter  of 

in  its  very  nature  a  sum  to  be  paid  description,  and  not  of  the  essepce  of 

personally  to  the  husband  by  the  ex-  the  contract ;    as  where  the  contract 

ecutors,  as  the  bounty  of  the  testator  ?  contains  the  words,  so   many  acres, 

Piequet  vs.  Swan,                         448  " more  or  leas"  or  " containing  by 

5  Of  the  tiue  nature  and  extent  of  estimation"  k,c,\  for  in  such  cases  the 

the  trustee  process  authoiized  by  the  vendee  may  take  upon  himself  the  risk 

statute  of  Massachusetts  of  1794,  ch.  of  the  quantity. 

66.  But  if  there  be  any  fraud  or  wilful 

It  seems  that  it  does  not  authorize  mii^representation  of  the  quantity,  equi* 

an  attachment  of  any  property  which  is  ty  will  afford  relief  in  these  latter  cases, 

not  tangible^  and  might  be  levied  on  Stebbins  vs.  Eddy,                        414 
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